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THE  PREFACE. 


Thb  motives  for  undertaking  the  compilation  of  a  New 
Digest  of  Indian  Law,  are  so  well  unfolded  in  a  letter 
addressed  by  the  late  Sir  William  Jones  to  the  Supreme 
Council  of  Bengal,  that  it  will  suffice  to  extract  therefrom 
the  sentiments  expressed  by  that  venerable  Magistrate. 
It  miist  ever  be  regretted,  that  the  Public  has  lost,  by  his 
premature  death,  a  translation,  from  his  pen,  of  a  Digest 
compiled  under  his  direction,  and  an  introductory  Discourse, 
for  which  he  had  prepared  curious  and  ample  materials.* 
The  loss  is  irreparable  ;  for,  no  other  joins  to  a  competent 
knowledge  of  Oriental  Languages,  that  legislative  spirit 
and  intimate  acquaintance  with  the  Principles  of  Jurispru- 
dence, which  he  possessed  in  so  eminent  a  degree. 

"  Nothing,"  says  Sir  William  Jones,  in  the  address 
alluded  to,  "  could  be  mora  obviously  just  than  to  determine 
"  private  contests  according  to  those  laws  which  the  parties 
"  themselves  had  ever  considered  as  the  rules  of  their 
"  conduct  and  engagements  in  civil  life ;  nor  could  any 
"  thing  be  wiser  than,  by  a  legislative  act,  to  assure  the 
"  Hindu  and  Muselman  subjects  of  Great  Britain,  that  the 
"private  laws  which  they  severally  hold  sacred,  and  a 
"  violation  of  which  they  would  have  thought  the  most 
"  grievous  oppression,  should  not  be  superseded  bj  a  new 
"system,  of  which  they  could  have  no  knowledge,  and 
"  whicli  they  must  have  considered  as  imposed  on  them  by 
"  a  spirit  of  rigour  and  intolerance.     So  far  the  principle  of 
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,.  by  Google 


vi-  THE  PREFACE. 

"  decision  between  the  native  parties  in  a  cause  appears 
"  perfectly  clear  :  but  the  difficulty  lies  (as  in  most  other  ■ 
"  cases)  in  the  application  of  the  principle  to  practice ;  for 
"  the  Hindu  and  Muselman  laws  are  locked  up  for  the  moat 
"  part  in  two  very  difficult  languages,  Sanscrit  and  Arabic, 
"  which  few  Europeans  will  ever  learn,  because  neither  of. 
"  them  leads  to  any  advantage  in  worldly  pursuits  ;  and  if 
"  we  give  judgment  only  from  the  opinions  of  the  native 
"  lawyers  and  scholars,  we  can  never  be  sure  that  we  have 
"  not  been  deceived  by  them.  It  would  be  absurd  and 
"  unjust  to  pass  an  indiscriminate  censure  on  a  considerable 
"  body  of  men  ;  but  my  experience  justifies  me  in  declaring, 
"  that  I  could  not,  with  an  easy  conscience,  concur  in  a 
"decision,  merely  on  the  written  opinion  of  native  lawyers, 
"  in  any  cause  in  which  they  could  have  the  remotest  inter- 
"  est  in  misleading  the  Court :  nor,  how  vigilant  soever  we 
"  might  be,  would  it  be  very  difficult  for  them  to  mislead 
'*  us ;  for  a  single  obscure  text,  explained  by  themselves, 
"  might  be  quoted  as  express  authority,  though  perhaps,  in 
"  QiQ  very  book  from  which  it  was  selected,  it  might  be  dif- 
"  ferently  explained,  or  introduced  only  for  the  purpose  of 
"  being  exploded.  The  obvious  remedy  for  this  evil  had 
"  occurred  to  me  before  I  left  England,  where  I  had 
"  communicated  my  sentiments  to  some  friends  in  Parlia- 
"  ment,  and  on  the  Bench  in  Westminster  Hall,  of  whose 
"  discernment  I  had  the  highest  opinion ;  and  those 
"  sentiments  I  propose  to  unfold,  in  this  letter,  with  as 
"  much  brevity  as  tie  magnitude  of  the  subject  will  admit, 
"  If  we  had  a  complete  Digest  of  Hindu  jnd  Muhammedan 
"  laws,  after  the  model  of  Justinian's  inestimable  Pandects, 
"  compiled  by  tJie  most  learned  of  the  native  lawyers,  with 
"  an  accurate  verbal  translation  of  it  into  English ;  and  if 
"  copies  of  the  work  'were  reposited  in  the  proper  offices  of 
"  the  Sedr  Diiodni  Addlat,  and  of  the  Supreme  Court,  that 
"  they  might  occasionally  be  consulted  as  a  standard  of 


,.  by  Google 


THE  FBMFkBE.  Tli 

"justice,  we  should  rarely  be  at  a  loss  for  principles  at  least, 
"  and  rules  of  law,  applicable  to  the  cases  before  us,  and 
"  should  never  perhaps  be  led  astray  by  the  Pandits  or 
"  Maulavis,  who  would  hardly  venture  to  impose  on  us,  when 
"  their  "imposition  might  so  easily  be  detected.  The  great 
"  work,  of  which  Justinian  has  the  credit,  consists  of  texts 
"  collected  from  law-books  of  approved  authority,  which  in 
"  his  time  were  extant  at  Kome  :  and  those  texts  are  digested 
"  according  to  a  scientifical  analysis ;  the  names  of  the  original 
"authors,  and  the  titles  of  their  several  books,  being 
"constantly  cited,  with  references  even  to  the  parts  of 
"  their  works  from  which  the  different  passages  were  selected. 
"  But  although  it  comprehends  the  whole  system  of  juris- 
"  prudence,  public,  private,  and  criminal,  yet  that  vast 
"  compilation  was  finished,  we  are  told,  in  three  years  :  it 
"  bears  marks,  unquestionably,  of  great  precipitation,  and 
"  of  a  desire  to  gratifythe  Emperor  byquickness  of  dispatch ; 
"  but,  with  all  its  imperfections,  it  is  a  most  valuable  mine 
"  of  juridical  knowledge.  It  gives  law  at  this  hour  to  the 
"  greatest  part  of  Europe ;  and,  though  few  English  lawyers 
"  dare  make  such  an  acknowledgment,  it  is  the  true  source 
"  of  nearly  all  our  English  laws  that  are  not  of  a  feudal 
"  origin.  It  would  not  be  unworthy  of  a  British  Govem- 
"  ment  to  give  the  Natives  of  these  Indian*  Provinces  a 
"  permanent  security  for  the  due  administration  of  justice 
"  among  them,  similar  to  that  which  Justinian  gave  to  his 
"  Greek  and  Roman  subjects  ;  but  our  compilation  would 
"  require  far  less  labour,  and  might  be  completed  with  far 
"  greater  exactness,  in  as  short  a  time  ;  since  it  would  be 
"  confined  to  the  laws  of  Contracts  and  Inheritances,  which 
"  are  of  the  most  extensive  use  in  private  life,  and  to  which 
"  the  Legislature  has  limited  the  decisions  of  the  Supreme 
"  C!ourt  in  causes  between  native  parties  :  the  labour  of  the 
"  work  would  also  be  greatly  diminished  by  two  compilations 
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"  already  made  in  Sanscrit  and  Arabic,  which  approach 
"  nearly,  in  merit  and  in  method,  to  the  Digest  of  Justinian. 
"  The  first  was  composed  a  few  centuries  ago  by  a  Brdhman 
"  of  this  province,  named  Raghusandana,  and  is  compriaed 
"  in  twenty-seven  books  at  least,  on  every  branch  oi  Hindu 
"  law  :  the  second,  which  the  Arabs  call  the  Indian  Deci- 
"  sions,  is  known  here  by  the  title  of  Fetdwii  Adlemgiri, 
"  and  was  compiled,  by  the  order  of  Acrahozib,  in  five 
**  large  volumes,  of  which  I  possess  a  perfect  and  well 
"  collated  copy.  To  translate  these  immense  works,  would 
"  be  superfluous  labour ;  but  they  will  greatly  facilitate  the 
"  compilation  of  a  Digest  on  tjie  Laws  of  Inheritance  and 
"  Contracts ;  and  the  Code,  as  it  is  called,  of  Hindu  law, 
"  which  was  compiled  at  the  request  of  Mr.  Hastings,  will 
"  be  useful  for  the  same  purpose,  though  it  by  no  means 
"  obviates  the  difficulties  before  stated,  nor  supersedes  the 
*'  necessity,  or  the  expedience  at  least,  of  a  more  ample 
"  repository  oi Hindu  laws,  especially  on  the  twelve  difierent 
"  contracts,  to  which  Ulpian  has  given  specific  names,  and 
"  on  all  the  others,  which,  though  not  specifically  named, 
"  are  reducible  to  four  general  heads.  The  last-mentioned 
"  work  ia  intitled  Vivdddrnava  Situ,^^^  and  consists  like  the 
'*  Koman  Digest,  of  authentic  texts,  with  the  names  of  their 
"  several  authors  regularly  prefixed  to  them,  and  explained, 
"  where  an  eKplanation  is  requisite,  in  short  notes,  taken 
"  from  commentaries  of  high  authority  :  it  is,  as  far  as  it 
"  goes,  a  very  excellent  work ;  but  though  it  appear  ex- 


(1)  TheoompontioaofUiiiwork  vma{inipoBedueail7utliBl8tbofMBTcltl773«t 
the  opsning  of  the  Court  of  Sadder  Dawuin  j  Adawlat  of  Bengtd,  and  in  December  id  the 
MDM  yew  it  wu  reported  to  the  President  that  tlie  Digwt  WM  neuj;  completed  in  thtt 
SKiuorithuignsge,endthatatxaiiahdioi)WM  being  made  into  Fenian  tor  the  parpnae 
ot  being  again  tranolated  into  English ■  Eu-ljt  in  the  foUowing  jgM,  1774,  Warren 
Haofciiiss  tnuwmitted  a  apedmen  of  the  English  Tenion  to  the  Comi  of  J>irecton;  and 
intheBame7ear,UT.Halhedpnbliihed  the  entire  work  in  English  nnderthetitleef  "A 
Codeof  Gentoo  Lam." — For  the  reasonB  given  by  Sir  William  Jonea,  this  ie  not  oonai* 
dered  a  work  of  uyanthorit]',  and  reference  to  it  if  seldom  msdein  judicial prooeedinga 
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**  tremely  di£FUse  on  subjects  rather  curious  than  useful,  and 
"  though  the  chapter  on  Inheritances  be  copious  and  exact, 
"yet  the  other  important  branch  of  jurisprudence,  the  Law 
*'  of  Contracts,  is  very  succinctly  and  superficially  discussed, 
"  and  bears  an  inconsiderable  proportion  to  the  rest  of  the 
"  work.  But,  whatever  be  the  merit  of  the  original,  the 
"  translation  of  it  has  no  authority,  and  is  of  no  other  use 
*'  than  to  suggest  inquiries  on  the  many  dark  passives 
"  which  we  find  in  it :  properly  speaking,  indeed,  we  cannot 
"  call  it  a  translation  ;  for  though  Mr.  Halhed  performed 
"  his  part  with  fidelity,  yet  the  Persian  interpreter  had 
"  supplied  him  only  with  a  loose  injudicious  epitome  of  the 
"  original  Sanscrit,  in  which  abstract  many  essential  pas- 
"  sages  are  omitted,  though  several  notes  of  little  conse- 
"  quence  are  interpolated,  from  a  vain  idea  of  elucidating 
"  or  improving  the  text."* 

Besides  tiie  great  work  of  RAOHUiTANDANAabovementioned, 
many  other  Digests  have  been  compiled  by  Hindu  lawyers  ; 
which,  like  bis,  consist  of  texts  collected  from  the  Institutes 
attributed  to  ancient  legislators,  with  a  gloss,  explanatory 
of'  the  sense,  and  reconciling  seeming  contradictions,  to 
fulfil  the  precept  of  their  great  lawgiver,  "  When  there  are 
"  two  sacred  texts  apparently  inconsistent,  both  are  held 
"  to  be  law  ;  for  both  are  pronounced  by  the  Wise  to  bo 
"  valid  and  reconcileable."t  From  various  Digests,  and 
from  commentaries  on  the  institutes  of  law,  the  present 
Digest  has  been  compiled  ;  and  the  venerable  author, 
Jaqannat'ea,  has  added  a  copious  commentary,  sometimes 


•  13ie  letter  from  whlob  thii  tztnwt  is  tftken,  u  dated  19th  Manih  17S8.  On  tha 
■ADie  date,  the  tbeo  OoTsmor-Qenend,  Hakqdib  Cohnwixub,  with  the  concnrrence  of 
the  Members  of  Conncil,  accepted  the  offer  in  term*  bonontahle  to  the  piDpofltr,  and 
expreuire  of  the  most  liberal  aentiinenti.  "  The  object  of  your  propoaitian,"  they  tay, 
"being  topromoteadne  administration  of  juitice,  it  becomes  iutererting  to  hamaiiity  ; 
"  and  it  is  deserving  of  oar  pecnlior  attention,  as  being^ntended  to  increase  and  secure 
*\  tho  happiness  of  the  nnmerons  fnbjects  of  the  Company's  provinces," 
t  Menu,  Chap,  II,  t.  41. 
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indeed  pursuing  frlTolous  disquisitions,  but  always  fully 
explaining  the  Tarioua  interpretations  of  which  the  text  id 
susceptible.  In  restricting  this  compilation  to  the  law  of 
contract  snd  successions,  he  has  omitted  the  law  of 
evidence,  the  rules  of  pleading,  the  rights  of  landlord  and 
tenant,  the  decision  of  questions  respecting  boundaries, 
with  some  other  topics,  which  should  be  likewise  treated 
for  the  purpose  of  assisting  courts  of  civil  judicature  in 
deciding  private  contests  according  to  the  laws  which  the 
Mindtt  subjects  of  Great  Britain  hold  sacred.  The  body  of 
Indian  Law  comprises  a  system  of  duties  religious  and 
civil.  Separating  the  topic  of  religious  duties,  and  omit- 
ting ethical  subjects,  Hindu  lai^ryers  have  considered  civil 
duties  under  the  distinct  heads  of  private  contests  and 
forensic  practice :  the  first  comprehends  law  private  and 
criminal ;  the  last  includes  the  forms  of  judicial  procedure, 
rules  of  pleading,  law  of  evidence  written  and  ocal,  adverse 
titles,  oaths,  and  ordeal.  The  translation  of  Menu  has 
sufficiently  made  known  the  criminal  law  of  the  Hindus, 
which  is  now  superseded  by  the  Muhammedan  system  ;  but 
another  head  of  private  contests,  in  which,  under  the  name 
of  disputes  concerning  boundaries,  the  rights  of  husbandmen 
are  examined,  contains  matter  both  curious  and  useful ; 
practical  law,  especially  the  system  of  evidence,  must  be 
sometimes  consulted  in  the  provincial  courts,  which  are  not 
governed  by  English  law ;  and  the  rules  of  special  pleading 
have  been  pronounced  excellent  by  one  whose  opinion  has 
great  weight.* 

The  D'herrna  Sdstra^^^  or  sacred  code  of  law,  comprising 

*  Sir  WilliMn  Joiiea,  in  k  mannicript  note. 
(3)    The  Dh«rma  Sattra  niaf  be  dHiTeaiently  divided  into  three  cUnea  : 

I.  The  Simllu,  or  Text  booki,  which  we  the  fonndstioD  of  >I1  Hindn  lav. 

II.  The  FyaHtyana,  orOlofeesandConuaeiitaRea  upon  the  Smrllit,  nuuy  of  which 
partake  of  the  natare  ol  Digests. 

III.  The  NUxutdharta  Orandha,  or  Digeate  properly  to  Mlled,  either  of  the  whole 
body  of  the  Law  or  of  particularportiotia  thereof,  collected  from  the  text  booka  and  their 
commentators. 
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all  the  subjecta  abovementioQed,  is  called  SmHti,  what  was 
remembered,  in  contradistiQction  to  Sruli,  what  was  heard. 
By  theae  names  it  is  signified,  that  the  VSda  has  preserved 
the  words  of  revelation,  while  the  system  of  law  records  the 
sense  expressed  in  other  words.  It  has  been  promulgated 
by  thirty'Six  ancient  Sages^  who  are  named  in  three  verses 
of  the  Pa(ima^r<?na;- Yajntawaloya,  however,  mentions 
no  more  Hian  twenty  :  on  the  other  hand,  Sages  are  cited  in 
law  tracts,  whose  names  do  not  appear  in  either  list.^^^ 


(3)  Raju  Ekisbnii,  ft  modem  Hindu  -writer,  giv«a  »  Utt  oi  thiitr-niiie  ugea,  6t 
whom  nine  ire  new  Datnei,  not  foimd  in  the  liata  given  by  Yajitvavalkya  and  ths 
Padma  Pm^noi.  -. 

The  following  U  tt  lict  of  all  the  ugea  or  RUhii,  who  ftn  reeognisad  u  aathcn  of 
dktinatcodH  of  Hindu  lawftndritnal.  YAJNii.TAUYAmeiitiona  twenty  namea,  viz. : — 

I.  Jfowi. 

3.  Atri. 
8.  Vithmi. 

4.  Harita. 

5.  Tajnyatiitltya. 

6.  Usanai' 
T,  Aiigirai, 

FARUA&4  enntnentet  ftUo  twent j  knthon  ;  but  inatead  of  Yama,  Vriliaapaa,  and 
Vyata  in  the  above  list,  he  gives  the  uamea  of  Ka»yapa,  Qargya,  and  PraektUu. 

The  following  seventeen  namea  given  in  the  Padma  purdno,  So  not  oocnr  in  the 
preceding  liat  i—  ' 


8.  Tama. 

9.  Apattamba. 
11).  Samvarta. 

11.  KcOyayana, 

12.  'VrOuupatL 

13.  ParoKira. 

14.  Vga*a. 


16.  Btmkhii. 

16.  tAMuta. 

17.  Dakiha. 

)8.  QauUsrna. 


Ycuahta. 


SI.    MariAi. 
22.    Palatiya. 
23L    PraAebu. 
24.    Bkriga. 
26.    Narada, 
36.     Katyapa. 
Rama  Kbishha's  cataloene 
corded  in  either  lA  the  liati  aboi 
38.     Amu.  I 

40.     CKhagaUytl.  \ 

To  the  above  forty-tix  n 


27.  Fiwa?»i(po. 

28.  JDevala. 

29.  AiiAjriurHVo. 

30.  Oaroua. 

31.  BaiMayana, 

32.  PaitAmMi. 
contains  the  following  nine 
n  given  i— 
41. 


33.  JtOaU. 

34.  Sunoflju. 
86,  ParwUiara. 
30.  £aii7A4ii^i. 
37.  KiOkuvU. 


43.    i'ttamoAo.  46.    iSalya^na. 

43.     Ptajapati.  I      46.     Soma, 

aea  some  writers  add  five  more,  increasing  the  nnmber 

49.  CJudaTnbara.  I      61.    SandUya. 

50.  Bharadvaja.  \ 

IS  aathon  of  Law  Inititntes. 


62;     JtsoIajNuui. 
C3.     AHym. 
64.     JTrMAfu^ni, 


E6.     DAaumiKi. 

67.  Nacihitik 

68.  iffrf-iafMleya. 


69.      Fatw. 
80.     VyagAra. 
61.     SotyairaEa. 


Beference  to  the  Institutes  of  these  anthers  is  seldom  met  with. 
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Q>eatases,  attributed  to  these  ancient  pbilosopbers,  are 
extant,  which  internal  evidence  proves  to  be,  though 
probably  composed  by  other  persons,  as  the  Purdnas, 
written  by  many  different  authors,  are  all  ascribed  to 
Vtasa  ;  for,  the  dramatic  form  which  has  been  given  to  most 
of  those  tracts,  and  the  use  of  the  third  person  when  the 
reputed  author  is  named  in  his  code,  extort  a  confession 
from  commentators,  that  the  institutes  must  have  been 
composed  by  pupila  from  the  recollection  of  precepts  deli- 
vered by  their  holy  instructor.  Without  examining  whether 
the  authenticity  of  codes  now  extant  be  thus  sufficiently 
established,  the  Hindus  revere  those  institutes,  as  contain* 
ing  a  system  of  sacred  law  confirmed  by  the  VSda  itself,  in 
a  text  thus  translated  by  Sir  William  Jones  according,  to 
the  gloss  of  Sahcaea  :  "  God,  having  created  the  four  classes, 
had  not  yet  completed  his  work ;  but,  in  addition  to  it,  lest 
the  royal  ajid  military  class  should  become  insupportable 
through  their  power  and  ferocity,  he  produced  the  tran- 
scendent body  of  law  ;  since  law  is  the  king  of  kings,  far 
more  powerful  and  rigid  than  they  :  nothing  can  be  mightier 
than  law,  by  whose  aid,  as  by  that  of  the  highest  monarch, 
even  the  weak  may  prevail  over  the  strong." 

CJonceming  the  birth  and  actions  of  the  legislators,  we 
know  little  more  than  what  is  recorded  in  the  Purdnas  ; 
and  the  whole  of  what  is  there  recorded,  belongs  either  to 
heroic  history,  or  to  mythol(^;y.  Such  topics  would  be  here 
misplaced  :  but  a  short  notice  of  the  institutes,  commen- 
taries, and  digests,  which  have  been  used  by  the  compiler, 
may  be  fitly  subjoined  to  introduce  to  the  reader's  acquaint- 
ance the  authorities  cited  in  the  work. 

The  laws  of  Menu,  who  is  revered  by  Hindus  as  the 

It  may  be  mentioned  in  thu  pUce  that  ieTerol  SnTil'u  are  Bometunei  aBoribed 
to  Uw  earn*  antiior :  hu  greater  or  leaser  Institntea  (mAof  or  lagku, )  or  a  later  work 
of  til*  snthor  when  old.  (vriddka.) 

Hearl;  all  the  Dhenna  SastraB  attributtd  to  tlie  Sages  aboveiuuned  are  extant. 
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first  of  legislators/*)  have  already  appeared  in  the  English 
language.  (^  Among  the  numerous  commentaries  on  his 
institutes,  the  most  esteemed  have  been  noticed  in  the 
preface  to  the  translation  of  his  work,  namely  a  commentary 
by  Med'batit'hi  son  of  Biraswami  Bhatta,  which  having 
been  partly  lost,  has  been  completed  by  other  hands  at  the 
court  of  Mauaka  Fala,  a  prince  of  Di^h ;  another  commen- 
tary by  GoTiNDA  Baja  ;  a  third  by  D'habaitid'hera  ;  and 
the  celebrated  gloss  of  Culldoabeatta,  entitled  Menttxtrt'ha 
Muotdvali,  and  some  others,  are  occasionally  quoted  in  this 
Digested) 

Atri,  not  named  among  legislators   in    the   Padma 
purdna,  is  second  in  the  list  of  Yajntawalota  ;  he  is  one  of 


(()  Henn,  tbeRnthoroftlieIiutitDt«B,i<nirnuiiediSva^(imMt<t>((,i.e.,  isniiiigtroin 
tlia  SBlI>«zutUit.  Hei«  ngizded  to  b«  the  Sist  of  thsMvenMenai,  who  governed  the 
wotld,  Braluik  biauell  ia  related  to  luve  revealed  the  laws  contained  in  the  Institntea 
to  bit  oSbpring :  the  Biihi  Bhrign  (nbaeqaently  promolgatiiig  the  ordinances  thna 
oommniuoateil  by  diriae  levelation. 

(fi)  sir  WiLLUH  Josta'  tniulatioii  of  the  IiutitDtea  of  Itenn  vaa  first  pobliahed 
in  Calontta  in  17U.  It  has  been  inoorporated  alao  in  the  worka  of  Sir  Williun  Jonef , 
.  pnbliehed  by  Lord  Teignmonth,— ToL  3,  p.  SI,  edition  1799  :  and  toI.  7,  p.  7S,  edition 
1807,  In  I8EB,  a  *eoond  edition  of  this  trantlationwaapnbliBhed  in  2vola. — edited  by 
Sir  GravM  C.  Hanghton.  Another  translation  by  an  auonymonj  anthor  appeared  in 
Calcutta — in2T0la.,tSS0,  A  thirdedition  of  Sir  William  Jones'  translation,  edited  by 
the  Bev.  P.  Perdval,  was  published  at  Uadras  in  one  Tdnme.  A  French  translation 
of  the  Institutes  of  Meua  bjr  M.  Loiselenr  heslongohamps  appeared  in  Paris  in  1883. 

<6)  These  fonr  commentaries  on  the  lam  of  Mann  are  all  in  conaderable  repnte. 
Sir  William  Jones^  bowerer,  cbaraoterises  the  first  as  prolix  and  nneqnal,  the  SBOond 
•seon^sebntobsonrs;  the  third  as  ofteaieiToneoiis;re«erTingfortiie  fourth,  Le.,  the 
gloss  of  Cnllnoabhatta,  the  praise  of  being  "  the  shortest,  yet  the  most  iDminons ;  the 
least  ostentatious,  yet  the  most  learned  ;  the  deepest,  yet  the  most  agreeable,  otna- 
mentary  ever  oomposed  on  any  anthor  ancient  or  modem,  European  or  Asistio." 

In  addition  to  the  commentaries  speoified  above,  mention  is  made  of  several  other 
glowesontheCodaoIHenn  •.mdiitia&eMaiweulaChandrita,  by H^hAvanaitda,  made 
use  of  by  M.  Deslongobampc.  ^leoommentsryof  Bhagnri.  The  JftuUatwof  Sayana- 
chaiyA  ;  laHhB  Sandatiijkril,  by  Nandarajs:  both,  mentioned  by  Steele:  sod  lasUy, 
the  jrMM(U«nu,vrluch  Colebiookehasnot Hen, but  vbiohi* often dted  by  Stridhara- 
eh«ty«  in  his  SmrilitaTa, 
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the  ten  lords  of  created  beings,*  and  father  of  Dattatrbta, 
Ddbtasas  and  Soha  :  a  perspicuous  treatise  in  verse,  attri- 
buted to  him,  is  extant.  Vishnu,  not  the  Indian  divinity, 
but  an  ancient  philosopher  who  bore  this  name,  is  reputed 
author  of  an  excellent  law  treatise  in  verse  ;  and  Habita  is 
cited  as  the  author  of  a  treatise  in' prose  :  metrical  abri<3^- 
ments  of  both  works  are  also  extant. 

Yajhtawalota,  grandson  of  Viswamitea,  is  described, 
in  the  introduction  of  his  own  institutes,  as  delivering  his 
precepts  to  an  audience  of  ancient  philosophers  assembled 
in  the  province  of  Mit'hiM,  These  institutes  have  been 
arranged  in  three  chapters,  containing  one  thousand  and 
twenty-three  couplets. <'>  An  excellent  commentary,  entitled 
Mitdcshard,  was  composed  by  Vuntaheswara,  a  hermit,  who 
cites  other  legislators  in  the  progress  of  his  work,  and 
expounds  their  texts,  as  well  as  those  of  his  author,  thus 
composing  a  trei^tise  which  may  supply  the  place  of  a 
regular  Digest  :  it  is  so  used  in  the  provinca  ot -Benares, 
where  it  is  preferred  to  other  law  tracts ;  but  some  of  his 
opinions  have  been  successfully  controverted  by  late  writers. 
Following  the  arrangement  of  his  author,  he  has  divided  his 
work  into  three  parts  ;  the  first  treats  of  duties  ;  the  second, 
of  private  contests  and  administrative  law  ;  the  third,  of 
purification,  the  orders  of  devotion,  penai^ce  and  so  forth. 
Another  commentary  on  Yajntawalcya  by  DEVAson'HA, 
and  one  by  Viswardpa,  are  occasionally  cited.  The  Dipa- 
calicu  by  Sclapani,  which  is  hkewiae  a  commentary   on 


*  Mkhu,  Cluip.  I,  r.  36. 
(7)  The  test  of  Yajktitalkta  wm  printed  in  Calontta  in  1812,  with  the  com- 
meotuj  entitled  th«  )fitii.lfAaraofViJ«TU)eaw&si;ttietiixihCbftpter«f  thiavkliuble 
work  treating  of  Inbent&Doe,  bM  been  truuliitad  by  Ma.  CoutanooxB,  and  printed  *t 
C»laotta,1810;  Madr«a,lS32.  A  third  edition  li  in  t}ie'preaa,edited,b7HR.  W.SniKn, 
of  the  Inner  Temple.  The  text  iriUia  QennantntatlatiouliMbeeQpiibliihedby  Pbo- 
iiasoB  Stshzlkb,  at  fierliu,  IStf . 
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Yajhtawalcta,  is  in  deserved  repute  with  the  GauHya 
school/^' 

UsANAS  is  another  name  of  Sucra,  the  regent  of  the 
planet  Venus  :  he  was  grandson  of  Bhbiqd  :  his  institutes 
in  Terse,  with  an  abridgment,  are  extant ;  as  is  a  short 
treatise  containing  about  seventy  couplets  ascribed  to 
Anqiras,  who  holds  a  place  among  the  ten  lords  of  created 
beings,  and,  according  to  the  Bhdgavata,  became  father  of 
Utat'hta  and  of  Veihaspati  in  the  reign  of  the  second 
Mend.  A  short  tract  containing  a  hundred  couplets  is 
attributed  to  Yaha,  brother  of  the  seventh  Mend,  and  ruler 
of  the  world  below :  CuUiTIOabhatta  wrote  a  gloss  on  his 
institutes.  Afastauba  was  author  of  a  work  in  prose, 
which  is  extant,  with  an  abridgment  in  verse  :  but  the 
metrical  abridgment  only  of  the  institutes  of  Samveeta  is 
among  the  tracts  which  were  collected  for  the  present 
compilation.  Gattatana  is  author  of  a  clear  and  full  trea- 
tise on  law,  and  also  wrote  on  grammar  and  on  other 
sul^ects.  Vrihasfat^  regent  of  the  planet  Jupiter,  has  a 
place  among  l^islators ;  he  was  son  of  Ahqiras  according 
to  one  legend,  but  son  of  Devala  according  to  another :  the 
abridgment  of  his  institutes,  if  not  the  code  at  large,  is 
extant.  Parasara,  grandson  of  Vasisht'ha,  is  termed  the 
highest  authority  for  the  fourth  age  :  a  work  attributed  to 
him  is  extant,  with  a  commentary  by  Madhavacbarta. 
Vtasa,  son  ofFABASARA,  is  reputed  author  of  the  Pur&nas, 
which,  with  some  works  more  immediately  connected  with 
law,  are  often  cited  in  his  name.  Sauc'ba  and  Lic'hita  are 
the  authors  of  a  joint  work  in  prose,,  which  has  been  abridged 
in  verse  :  their  separate  tracts  in  verse  are  also  extant 
Heroic  history  notices  two  persom^es  of  the  name  of 


(8)    Sea  fnrther  u  regard*  Yajhtavalkta  and  hi«  conunentkton,  Mb,  Cou. 
sbookb's  pnfMS  to  hu  tnuuUtioii  of  if  HoteAara,  on  JnlieriUuce. 
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Dacsha  ;  one  sonof  Bkahha,  the  other  son  of  Fbachetas  : 
a  similar  legend  on  the  marriage  of  their  daughters,  and 
which  is  evidently  allegorical,  is  told  o^both  :  it  does  not 
appear  certain  which  of  them  is  the  leg^lator  ;  however,  a 
law  treatise  in  verse  is  dignified  with  this  name.  Gadtaua, 
son  of  the  celebrated  founder  of  a  rational  system  of 
metaphysics  and  logic,  is  named  in  every  liet  of  legislators, 
although  tests  are  cited  in  the  name  of  his  father  Gotama, 
tiie  son  of  Utat'hta  :  an  elegant  treatise  in  prose  is  ascribed 
to  Gautajia.  Satatapa  is  author  of  a  treatise  on  penance 
and  expiation,  of  which  an  abridgment  in  verse  is  extant. 
Vasishi'ha,  the  preceptor  of  the  inferior  gods,  and  one  of 
the  lords  of  created  beings,  is  the  last  of  twenty  legislators 
named  by  Yajntawalcta  ;  his  elegant  work  in  prose  mixed 
with  verse  is  extant. 

In  the  Padmapurdna  the  number  of  thirty-six  legis- 
lators is  completed  by  the  following  names  :  Mabichi,  the 
father  of  Cabtapa  ;  Polastya,  father  of  Aqastta  ;  Pbachbtas 
son  of  Pbaohisavaehisha  by  a  daughter  of  the  Ocean,  and 
father  of  Dacsha  ;  Bhbiof,  son  of  Menu  ;  Naeeda,  begotten 
by  Bbahma,  and  again  by  Casyapa,  on  the  wife  of  Dacsha  ; 
Castapa,  son  of  Mabichi  ;  Viswamitra,  a  Sage  among 
military  men,  who  became  a  BrdhmaTia  through  his  devo- 
tion ;  Devala,  son  of  Viswamitba,  and  grandfather  of  the 
celebrated  grammarian  Paniwi,  but  according  to  another 
legend  great-grandson  of  Dacsha  ;  Rishtasbinga,  son  of 
ViBHAKDACA  by  a  miraculous  birth  from  a  doe ;  Garqta,  the 
astronomer  ;  Baud'hayana,  who  is  frequently  cited  by  law- 
yers ;  Pait'hinasi,  who  is  also  cited  in  this  Digest ;  Jabali, 
SvuAHTD,  Fabascaba,  Locacshi  and  Cot'hvhi,  whose  names 
rarely  occur  in  any  compilation  of  law. 

Besides  these  legislators,  Dhaumya,  the  priest  of  the 
Pandavas,  and  author  of  a  commentary  on  the  Yajarveda, 
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AswALATANA,  who  wrote  on  the  detail  of  religious  acts  and 
ceremonies,  and  Datta,  the  son  of  Atbt,  are  cited  in  this 
compilation  ;  and  Bhaoubi  is  quoted  for  a  gloss  on  the 
institutes  of  Menu. 

The  Rdmdyana  of  Valmici,  the  earliest  epic  poem,  is 
cited  as  nearly  equal  in  authority  with  the  poems  on 
mythology  and  heroic  history,  which  are  ascribed  to  Vyasa. 
For  the  purpose  of  elucidation,  the  compiler  sometimes 
quotes  metaphysical  rules  and  ethical  maxims,  and,  with 
particular  veneration,  the  sublime  works  of  Udayanachauta, 
the  reviver  of  the  rational  system  of  philosophy.  For  the 
same  purpose  he  has  mado  some  use  of  the  dramas  and  epio 
poem  of  CaIiIdasa,  and  lyric  poetry  of  Jatadbva.  The 
treatises  and  commentaries  of  lawyers,  which  have  been 
consulted  by  the  compiler,  are  numerous. 

The  Ch'hand6ga  parisishta  by  Cbsava  Misra,  a  cele- 
brated philosopher,  and  its  commentary  named  Parisiskia 
pracds'a,  are  works  of  great  authority  ;  they  treat  of  the 
duties  of  priests,  especially  those  who  are  guided  in  their 
religious  ceremonies  by  the  SdmavMct.  A  more  general 
treatise,  entitled  Dwita  parisishta,  is  the  work  of  the  same 
author,  a  native  of  Mit'hila.  The  Vxvdda  Retimcara,  a 
Digest  highly  esteemed  by  the  lawyers  of  Mit'hild  or  Tirah- 
hucti,  was  compiled  under  the  superintendence  of  Chan- 
DESWARA,  minister  of  Harasimhadeva  king  of  Mit'hild. 
CHANDEawARA  is  reputed  author  of  other  tracts.  The 
Vivdda  Chintdmeni,  Vyavakdra  Chintdmmi,  and  other  works 
of  Vachespati  Misea,  are  also  in  high  repute  among  the 
lawyers  of  Mit'hild.  No  more  than  ten  or  twelve  gene- 
rations have  passed  since  he  flourished  at  Semaul  in  TirMt. 
The  Vimda  Chandra  and  other  works  composed  by 
LAtfrnMADBvi  are  likewise  much  respected  in  the  Mit'hild 
school.    This  learned  female  set  the  name  of  her  nephew 
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MisARu  MiSBA  to  all  her  compositions  on  law  and  philosophy, 
and  took  the  titles  of  her  work  from  the  tenth  reigning 
prince,  Chandrasinha,  grandson  of  Habasinhadbva.  The 
Viv&da  Chandra  is  ne^er  cited  by  name  in  the  new  Digest ;  ' 
although  it  has  been  frequently  copied  in  the  anonymous 
commentary. 

The  Vyavakurortatioa,  Ddya-tatwa,  and  other  works  of 
Raqhunandaha  Bandyaghatiya,  are  highly  respected  by  the 
Gauriya  school,  t^'  This  great  lawyer  is  frequently  cited  by 
the  title  of  Smdrta-hhattdcharya,  as  Vachespati  Misba  is 
distinguished  by  his  family  name  of  Misba.  The  Dwaita 
nimaya  of  Vachespati  Bhattaohakya,  a  treatise  on  questions 
of  law,  is  often  quoted  by  the  compiler  of  the  new  Digest, 
who  has  only  once  named  him  :  in  every  other  instance  he 
cites  him  by  the  appellation  of  "  my  venerable  grandfather." 
In  allusion  to  the  similarity  of  their  names,  this  lawyer_ 
adopted  a  title  for  his  work  from  a  similar  treatise  by 
Vachespati  Misra.  The  compiler  of  the  new  Digest  also 
quotes  his  maternal  grandfatiier's  brother  by  the  appella- 
tion of"  modem  Vachespati." 

JtHDTAVAHAHA,  who  gave  his  name  to  a  Digest  entitled 
D'herma  retna,  is  said  to  have  reigned  on  the  throne  of 
Salivahana.'^"!  He  is  probably  the  same  with  the  son  of 
JiHOTACET0,  a  prince  of  the  race  of  Silara,  who  reigned  at 
Tagara.*    The  chapter  on  Inheritance  is  extant,  with  a 


(9)  The  TaliBat  of  Riohomixdaba  were  printed  at  Sarampore  in  1835,  and 
agun  at  Calcntta  in  1840.  These  Tatvxu  treat  Mvenlly  of  a  single  topic,  at  the 
icJidra  talaa,  on  obsert-ances  ;  vdvaha  tattpa,  on  marriage  ;  vgavahdra  lalaa,  od  jnris- 
pradence ;  ddya  tattea,  onioheiitance,  and  the  like. 

(10)  The  tieatise  of  Jihdt&tahaha  on  Bncceadons,  irell  known  as  the  DaytAhaga 
orpo)rtion  of  Ineritance,  was  tranriated  into  English  by  Mb.  Couibbooex,  and  printed 
at  Calcutta  in  IBIO ;  re-print«d  in  Madxatin  1822  ;  a  third  edition  is  in  the  press  and 
will  be  shortly  out.  For  father  particolafsabont  Jiuittavahaiia,  the  leader  is  referred 
to  tlie  preface  of  Mb.  Colebbooke. 

*  Asiatie  IUmatoIm),  Vol.  I,  p.  157  wd  MU 
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commentary  by  Sai  Cbishna  Tbrcalancara,  a  modem 
writer  of  no  great  authority,  who  belongs  to  the  Gauiiya 
school,  and  is  often  cited. 

Hblatud'ha,  the  spiritual  adviser  of  LACsaHAVASEHA, 
(a  renowned  monarch  who  gave  his  name  to  an  era  of 
which  six  hundred  and  ninety-two  years  are  expired),  is  the 
author  of  the  Naydyd  servaswa,  Brdhmana  servaswa,  Pandita 
servasim,  and  many  other  tracts  on  the  administration  of 
justice,  and  on  the  duties  of  classes  and  professions.  He 
was  son  of  D'bananjata  the  celebrated  lexicc^apher  ;  and 
bis  brothers  FASCPAn  and  Isana  are  authors  of  rituals, 
the  first  for  obsequies,  &c.,  the  second  for  daily  acts  of 
religion. 

Lacshmid'haba  composed  a  treatise  on  administrative 
justice,  by  command  of  Goviiida  Chandra  a  king  of  Cdsi^ 
sprang  from  the  Vdstava  race  of  Cdyast'has.  He  is  likewise 
author  of  a  Digest  entitled  Ccdpateru,  which  is  often  cited. 
By  command  of  the  same  prince,  Narastnha,  son  of  Rama- 
OEiAHnBA  the  grammarian  and  philosopher,  composed  a 
law-tract  entitled  G6vinddTnava,  and  several  other  treatises. 

Sri  Cabachabta  and  his  son  SRiNAyHAOEARTA  Chub- 
AMENi  were  both  celebrated  lawyers  of  the  Mit'hild  schooL 
The  first  wrote  a  treatise  on  Inheritances  ;  the  last  is  author 
of  a  tract  on  the  duties  of  the  fourth  class,  which  is  entitled 
Achdrya  chandncd.  I  have  not  seen  the  other  works  of 
th^e  authors. 

The  SmT^tisdra,  or,  at  full  length,  SmrUyarthasdra,  by 
Srid'harachabta,  a  priest  of  the  Drcmr  tribe,  is  a  tfeatise 
on  religious  duties,  in  which  questions  of  civil  duty  are 
incidentally  introduced.  He  cites  the  Cdmac^h^u,  a  law- 
tract  said  to  be  a  gloss  on  Menct  ;  but  which,  not  having 
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seen  the  book,  I  cannot  affirm.  The  Pradipa,  Cdlpadrmna, 
and  Calpalatd,  works  of  which  I  can  give  no  other,  notices 
are  cited  in  the  Smritisdra. 

The  Madana  Pdrijdta,  on  civil  duties,  is  the  work  of 
YiswESWABABHATTA.,  and  deriyes  its  name  from  Madana 
pALA,  a  prince  of  the  Jdt  race,  who  reigned  at  Cdsht'hana 
gar  or  I/iah.  This  work,  which  is  sometimes  quoted  in  the 
name  of  Madana  Pala  himself,  cites,  among  other  authori- 
ties, the  Sdpardrca  and  Smr^ticluxndrica,  which  do  not 
appear  to  be  otherwise  known,  and  the  H&mddri,  which  is  . 
occasionaly  quoted  in  the  new  Digest 

SiTLArAin,  a  native  of  Mit'hild,  who  resided  at  Sdhuria 
in  Bengal,  wrote  a  treatise  on  penance  and  expiation,  which 
is  in  great  repute  with  both  schools.  His  commentajy  on 
Ya  JNTA  WALCTA,  entitled  IHpacalicd,  has  been  already  noticed. 
Bhavadiiva  Bhapfa,  also  called  Balabalabhi  Bhdjanqa, 
was  author  of  several  treatises  ou  religious  duties.  These, 
with  the  rituals  of  the  same  author,  are  much  consulted  in 
Bengal  and  in  the  southern  provinces  of  India.  Jitb'ndbya 
is  often  cited  in  the  Mitdcshard,  and  sometimes  in  the  new  • 
Digest  GoTiOHANDRA,  Gbaheswara,  D'haeeswaea,  Bala- 
EUPA,  Haeihaea,  Mdeabi  Misea,  and  many  others,  have 
been  occasionally  consulted. 

Among  modern  Digests  the  most  remarkable  are,  the 
FiwidarnaiJa  5^(ii,  compiled  by  order  of  Mr.  Hastings;  the 
Vivackb  saranava,  compiled  at  the  request  of  Sir  Willtam 
Jones,  by  Sbrtoeu  Trivedi,  a  lawyer  of  Mit'hild  ;  and  the 
Vivdda  bhangdmava,  by  JAGAiraAT'HA  which  is  now  trans- 
lated. 

On  this  translation  I  shall  briefly  observe,  that  the 
version  of  many  texts  come  from  the  pen  of  Sir  W.  JoMBa  ; 
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for  moat  of  the  laws  quoted  from  Menu  are  found  in  his 
translation  of  the  Manava  d^herma  mstra,  and  oiher  texts 
had  been  already  translated  by  hina  when  perusing  the 
original  Digest  fonnerly  compiled  by  order  of  Mr.  Hastings. 
It  has  become  my  part  to  complete  a  translation  of  the  new 
Digest  oi  Indian  law.  Selected  for  this  duty  by  Sir  John 
Shore,  whose  attention  extended  to  promote  the  happiness 
of  the  native  inhabitants  of  the  provinces  which  he  governs, 
and  to  encourage  the  labours  of  the  literary  society  over 
which  he  presides,  is  no  less  conspicuous  than  his  successful 
administration  of  the  British  interests  in  India,  I  have 
cheerfully  devoted  my  utmost  endeavours  to  deserve  the 
choice  by  which  I  was  honoured  ;  nothing,  which  diligence 
could  effect,  has  been  omitted  to  render  the  translation 
scrupulously  faiUiful ;  and  to  this  it  has  been  frequently 
necessary  to  sacrifice  perspicuous  diction.  The  reader, 
while  he  censures  this  and  other  defects  of  a  work  executed 
in  the  midst  of  official  avocations,  will  candidly  consider  the 
obvious  difficulties  of  the  undertaking.  Should  it  appear  to 
him  that  much  of  the  commentary  might  have  been  omitted 
without  injury  to  the  context,  or  that  a  better  arrangement 
would  have  rendered  tiie  whole  more  perspicuous,  he  will 
remember,  that  the  translator  could  use  no  freedom  wiUi 
the  text,  but  undertook  a  verbal  translation  of  it :  what  has 
been  inserted  to  make  this  intelligible,  is  distinguished  by 
Italics,  as  was  practised  by  Sir  William  Jones  in  his  version 
of  Menu  and  of  the  Sirdjiyyah  ;  in  very  few  instances  has 
•Koy  greater  liberty  been  taken,  except  grammatical  expla- 
nations and  etymol<^es,  which  ara  sometimes  though  rarely 
omitted,  or  abridged,  where  a  literal  version  would  have 
been  wholly  unintelligible  to  the  English  reader.  In  the 
orthography  of  Sanscrit  words,  the  system  adopted  by  Sir 
W.  Jones  has  been  followed.  To  obviate  the  necessity  of 
referring  to  the  first  volume  of  the  Asiatic  Besearches, 
vhere  that  system  was  prc^Kwed,   an  explanatory  note  is 
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subjoined.  This,  witii  an  index,  and  a  few  scattered  anno- 
tations, which  have  been  added,  may  prove  -sufficient  to 
assist  the  occasional  perusal  of  a  work  intended  to  dissemi- 
nate a  knowledge  of  Indian  law,  and,  serving  as  a  standard 
for  the  administration  of  justice  among  the  Hindu  subjects 
of  Great  Britain,  to  advance  the  happiness  of  a  numerous 
people. 

H.  T.  COLEBROOKE. 

MlEZAPOOR, 

\7th  December  1796. 
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This  valuable  work  was  compiled  by  a  learned  Bengal  Pundit, 
JaganmAt'ha,  TebcafakchXnaiu.,  at  tJlie  suggestion  and  under  the 
superintendence  of  Sir  WiixUM  Jones,  and  was  translated  from 
Sanscrit  into  English  by  Mr.  Hehbt  Tbohas  Colbbbooke  in  1796. 
Id  the  following  year,  it  was  printed,  in  four  volumes,  at  the  Press  of 
theHonorableUie  East  India  Company  at  Calcutta;  and,  in  1801,  it 
re-appeared  as  a  second  edition  in  three  volumes,  when  it  was  printed 
at  the  Oriental  Press  and  published  in  London.  It  consista  of  testa 
collated  from  the  Codes,  extant  in  the  Sanscrit  language  only,  of  the 
wisest  Lawgivers  of  India,  on  the  subject  of  the  Hindu  Iaw  of  Con- 
tracts and  Successions,  with  a  copious  commentary,  by  the  compiler, 
baaed  on  the  expositions  of  learned  and  skilful  Jurists  of  earlier  times ; 
and  forms  the  most  comprehensive  and  perspicuous  body  of  Hindu 
Law  that  has  hitherto  appeared  in  the  English  language. 

As  the  work  is  now  scarcely  to  be  met  with  anywhere,  having  been 
long  out  of  print,  and  encouraged  by  the  success  I  have  met  with  in 
my  endeavours  to  reproduce,  in  a  convenient  and  compact  form, 
standard  works  on  Hindu  Law  and  Indian  subjects,  I  have  ventured 
to  issue  a  third  edition  on  my  own  risk  and  responsibility ;  and 
thereby  to  place  within  the  reach  of  all  those  who  may  be  intere  sted 
in  the  subject,  "  a  mine  of  juridical  learning,"  as  Colebbooee's  Digest 
has  been,  not  undeservedly,  characterized,  "  throwing  light  upon 
every  question  on  which  it  treats,"  notwithstandiug  its  defects  in 
some  respecte.   - 

It  was  my  intention  to  have  supplemented  the  present  edition 
■with  foot>notes  explanatory  and  otherwise  of  the  text,  and,  with  this 
view,  I  secured  the  services  of  an  able  and  experienced  judicial  officer, 
whose  notes  appear  on  the  first  200  pages  distinguished  from  the 
rest  by  the  affix  "  Editor ;"  but,  owing  to  want  of  time  on  his  part 
to  prosecute  the  undertaking  as  expediUously  as  circumstances 
demanded  and  other  unavoidable  impedimenta  which  caused  consi- 
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derable  delay  in  passing  the  work  through  the  Press,  I  abandoned 
this  design  and  re-printed  the  remaining  portion  of  the  work 
verbatim  from  the  second  edition.  This  is  to  be  the  less  regretted 
as  the  stereotyped  character  of  Hindu  Lav  and  the  wise  policy  of 
the  British  Indian  Legislature  ia  abstaining  to  interfere,  as  far  aa 
possible,  with  the  institutions  of  the  people,  leave  little  room  for 
re~editing.  Portions  of  the  work,  it  Ls  true,  have  been  rendered 
obsolete  by  Statutary  Law,  and  the  Decisions  of  Indian  Courts  have 
illustrated  and  amplified  many  of  the  doctrines  contained  in  it,  and 
to  have  noticed  these  in  their  proper  places  would  have  been  an 
advantage,  yet  still  such  thorough  revision  would  involve  consi- 
derable more  delay  thao  the  present  demand  for  books  of  this 
description  warrants  my  incurring.  The  work,  fa  a  standard 
authority,  even  in  its  present  form,  will  be  doubtless  acceptable  to 
the  legal  public ;  and  considering  all  circumstances,  I  have  deemed 
it  prudent  to  push  forward  its  printing  aa  fast  as  possible  and  to 
publish  each  volume  as  it  was  ready. 

In  regard  to  typographical  execution,  the  present  edition  is 
decidedly  superior  to  its  predecessor,  which  was  printed  about  sixty- 
three  years  ago.  The  subject-matter  of  each  section  is  given  at  the 
head  of  the  page  to  facilitate  reference,  and  tiie  work  itself  is  pre- 
sented in  a  more  compact  form  by  reducing  its  bulk  fi-om  three  to 
two  complete  volumes. 

COLEBROOKE  has  been  much  esteemed  as  a  Sanscrit  scholar,  and  ' 
many  of  the  most  valuable  papers  which  appeared  in  the  AMatic 
Seaearches,  were  contributed  by  him.    A  list  of  these  and  of  his 
other  works  is  given  at  page  316  of  volume  2  of  the    Bit^^phical 
Division  of  Knight's  English  Cyclopcsdia. 

PUBLISHER 
Madras,  July  1864:. 


PREFACE  TO  THE  FOURTH  EDITION. 

The  third  ediUon  of  this  standard  Oriental  Law  work  having 
been  exhausted,  the  Publishers  have  much  pleasure  in  issuinc'  a 
fov/rth. 

August  187*.  The  PublMera. 
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C!oLEBBO0EE,  Sir  Hbhet  Thouas,  was  born  in  Z<ondon  in  1765.  Hi% 
&t}ier,  Sir  Qeoi^  Colebrooke,  Bart,  woa  Beveral  times  CSiainuan 
of  the  Eaat  India  Company.  As  a  boy,  he  was  of  a  quiet,  retiring 
disposition;  was  distinguished  for  an  extreme  fondness  for  redding; 
and  bad  a  wish  to  be  placed  in  tiie  church.  He  pursued  his  early 
studies  under  a  tutor,  at  his  father's  house,  till  the  age  of  fift^n ;  at 
which  time  he  was  as  far  advanced  as  many  are  when  they  leave  the 
Universities.  At  seventeeB,  he  was  appointed  to  a  writership  in  the 
Civil  Service  of  Bengal ;  and  embarked  at  Portsmouth  soon  after  the 
sinking  of  the  Boyal  Cfeorge  at  Spitbead,  which  melancholy  ciicum- 
stance  he  witnessed. 

On  reaching  India,  he  was  placed  in  a  subordinate  capacity  in  the 
Board  of  Accounts,  which  he  held  during  the  remainder  of  his  stay 
at  Calcutta.  It  ia  singular  that  one  who  ultimately  became  master 
of  perhaps  the  most  difficult  of  all  Oriental  tongues,  should  have 
told  his  father,  in  a  letter  written  during  bis  first  year's  sojourn  in 
India,  that  there  was  no  danger  of  bis  applying  too  intensely  to 
languages ;  that  the  Persian  was  too  dry  to  entice ;  and  that  he 
sought  the  acquisition  of  that  and  the  Hindustani  very  leisurely. 

Mr.  Colebrooke's  first  letters  from  Lidia  expressed  somebbiag  of 
discontent  at  his  situation.  The  discusmons  which  were  then  going 
on  at  home  relative  to  the  constitution  of  oar  Indian  empire,  and 
the  general  opinion  which  obtuned  that  the  Company  would  be 
deprived  of  their  political  patronage,  seem  to  have  led  bim  to  think 
of  returning  to  Europe,  and  seeking  a  new  profession ;  for  a  while 
he  enterttuned  thoughts  of  turning  farmer,  and  settling  in  tiie 
country.  In  one  of  his  letters,  he  remarked  that  it  was  easy  to 
.make  oneself  comfortable  in  India;  but  that  it  was  seldom  done, 
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because  of  the  notion  of  returning  early  to  Europe.  He  observed, 
also,  that  India  was  no  longer  a  mine  of  gold ;  every  one  waa  dis- 
gusted ;  and  all,  whose  affairs  permitted,  abandoned  it  as  soon  as 
possible.  In  a  subsequent  letter,  however,  be  retracts  some  of  bis 
complaints  against  the  country,  his  situation,  &c.,  and  admits  that 
the  only  solid  objection  to  India  is  its  great  distance  from  Eorope. 

In  1786,  he  was  appointed  Assistant  Collector  of  Revenue  in 
Tirboot,  iu  which  deputment  he  remained  for  nearly  nine  years. 
While  there  he  acquired  a  great  taste  for  field  sports,  and  prided 
himself  on  being  an  excellent  shot;  nor  did  he  relinquish  those 
animating  pursuits  till  he  was  removed  to  a  station  where  no  game 
was  to  be  found.  While  at  Tirhoot,  his  sporting  and  official  avo- 
«atioDS  left  him  little  time  for  literary  pursuits ;  and  although  bia 
father  constantly  pressed  him  for  information  r^;arding  the  literature 
and  religion  of  the  East,  the  son  as  constantly  pleaded  want  of  time 
for  such  investigations.  Some  of  the  excuses  given  in  his  letters, 
at  this  period,  are  remarkable,  aa  coming  &om  one  who  was  after- 
wwds  so  zealous  an  Orientalist.  He  styles  Wilkins,  "  Sanscrit  mad  ■" 
the  Asiatic  Miacellany,  "a  repository  of  nonsense;"  and  the  Insti- 
tutes of  Akhar,  "  a  dunghill,  in  which  perhaps  a  pearl  or  two  mig^t 
be  found."  The  bent  of  his  mind,  at  this  time,  inclined  towards  the 
politics  of  India. 

In  1789,  he  was  made  Assistant  Collector  at  Fumeah ;  his  effi- 
tiency  and  assiduity  in  this  office  soon  brought  him  into  notice ;  and 
not  long  afterwards,  he  was  appointed  by  the  Government  one  of  a 
deputation  for  investigating  the  resources  of  that  coUectorate,  in 
reference  to  the  permanent  settiemeni.  His  first  scheme  of  author- 
ship was  a  work  on  the  Agriculture  of  Bengal ;  and  one  of  his  letters, 
dated  1790,  details  the  objects  of  inquiry  on  that  subject  to  which 
he  had  directed  his  attentisn.  In  this  work  he  wajS  assisted  by  Mr. 
Anthony  Lambert ;  but  the  greater  portion  of  it  was  written  by 
Hr.  Colebrooke.  The  production  contained  some  severe  strictures 
on  the  commercial  policy  of  the  Company ;  and  it  was  not  without 
considerable  hesitoticm  that  Ur.  Colebrooke  consented  to  its 
appearance. 

It  was  not  till  the  eleventh  year  of  his  residence  in  India,  that  he 
embarked  on  a  course  of  study  which,  with  the  exception  of  his 
pubUo  duties,  engi^ed  the  largest  share  of  his  attentitm  till  his  retam 
to  Eni^and.    But  the  difficulties  he  eocouotered  in  his  first  ftttonpta 
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to  acquire  the  Sanscrit  langoage  were  each,  that  he  had  twice 
abandoDed  the  attempt  before  he  finally  succeeded.  In  1794,  while 
Col^tor  of  the  etatioa  of  Mattore,  he  imdertook  the  translation, 
from  the  original  Sanscrit,  of  a  copious  Digest  of  Hindu  Law,*  which 
had  been  com|dIed  under  the  directioiiB  of  Sir  WiUiam  Jones.  Thia 
task  oost  him  two  years  of  unremitted'  exertion,  and  folly  stamped 
his  reputation  as  a  Sanscrit  scholar, 

A.  letter  to  his  father  in  17d7,  discloses  the  ambition  be  then  had 
for  a  seat  in  Ute  Supreme  Council.  In  opening  his  views  on  tlus 
aabjects  he  modeetly  remarks,  that  he  most  betray  some  self-conceit, 
whi^  he  would  not  exhibit  to  any  one  but  his  indulgent  parent, 
who,  he  says,  will  have  learned  &om  the  occasional  thanks  bestowed 
Qpon  him  in  tite  progres  of  bis  ofi&cial  duties,  and  from  other 
channels,  that  he  stood  high  in  esteem  both  with  the  members  of 
the  Government  and  with  the  public  at  lai^  However,  after  his 
^pointment,  in  1801,  to  the  ofiSoe  (^  Chief  Judge  of  tho  High  Court 
of  Appeal  at  Calcutta,  be  no  longer  manifested  the  same  eagerness 
to  rise  to  tiie  higher  post ;  and  even  declared  himself  satisfied  with 
the  sitnatiiHi  he  then  held,  and  which,  being  of  a  jadieial  nature, 
famished  employment  of  all  others  the  moat  congenial  to  his  tastes 
and  pursuits.  He  had  studied  Civil  and  Hindu  Law  throughout  his 
whole  life;  and  as  hia  jadioal  duties  recurred  at  stated  times  and 
for  specific  periods,  his  leisure  oould  be  more  regularly  devoted  to 
Literature  and  Science  l^an  while  holding  the  office  of  Collector  of 
reveuae.  Towards  the  close  of  1805,  he  was  elevated  to  the  utoa- 
Uon  to  which  he  had  looked  daring  the  past  ten  years  with  altemata 
hope  and  indiffetence ;  holding  at  the  same  time  his  office  as  Chi^ 
Judge  <^  the  SudderDewanny.  Agreeably  to  the  rules  of  theService, 
he  vacated  his  seat  at  the  Supreme  Council  at  the  end  of  five  years. 

In  1798,  he  was  nominated  by  the  Qovemment  to  proceed  on  aa 
embassy  to  Kagpoor,  where  he  remained  about  two  years ;  during 
which  time  be  lost  no  opportonity  of  pursuing  a  varied  and  extensive 
course  of  study  in  Oriental  laterature  and  the  Natural  Scienoe&  He 
had  already  contributed  many  papers  on  these  subjects  to  the  Anatio 
Reaearches.  The  religious  ceremonies  of  the  Hindus  had  especi^y 
attracted  bis  attention. 

On  the  establishment  of  the  College  for  the  educatioh  of  the  Civil 
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ServantB  at  Calcutta,  Mr.  Colebrooke  received  the  appointment  of 
SonBCiit  Professor.  The  office  was  honorary  in  its  nature ;  nor  did 
he  deliver  any  oral  instruction ;  but  the  circumstance  of  his  con- 
nexion with  the  College  led  to  the  compilation  of  his  Sanscrit 
Qrammar.  The  first  volume  of  this  work  was  published  in  1305 ; 
but  in  consequence  of  the  appearance  of  two  other  Graminara  of  the 
.  same  language,  one  by  Dr.  Carey,  and  another  by  Dr,  Wilkins,  the 
further  prosecution  of  the  work  was  abandoned. 

In  1810,  he  pnblished  his  translations  of  the  two  celebrated  trea- 
tises on  the  Hindu  Law  of  Inheritance — a  work  which  he  himself 
valued  as  much  as  (if  not  more  than)  any  other  of  his  literary  labouis 
of  a  legal  nature,  but  whicb,  it  appears,  was  never  in  much  request 
by  the  public :  a  circumstance  at  which  he  expressed  some  surprise.* 

During  the  last  few  years  of  his  residence  in  India,  he  was  much 
interested  in  the  inquiries  which  the  doubtful  question  of  the  height 
of  the  Himalaya  mountains  had  given  rise  to.  The  subject  had, 
indeed,  engaged  his  attention  for  some  time ;  and  the  body  of 
evidence  by  which  he  sought  to  determine  the  problem  was  the 
accumulation  of  tw«ity  years.  He  had  always  considered  that  the 
height  of  these  mountains  bad  been  greatly  underrated.  Subsequent 
surveys  and  admeasurements  confirmed  his  assumptions,  and  demon- 
strated (hat  one  of  the  high  peaks  seen  &om  the  pl&ins  of  Goruckpoor 
was  of  the  amazing  height  of  27,550  feet  Hr.  Colebrooke  took  a 
very  lively  interest  in  the  progress  of  these  investigations ;  land  the 
final  estahlislmient  of  the  fame  of  ihe  Himalayas  was  to  him  a  con- 
tinued source  of  satisfaction  and  delight. 

In  1810,  he  married  Miss  Elizabeth  Wilkinson.  Their  unim, 
however,  was  of  short  duration.  The  loss  of  one  of  their  childrep, 
and  the  constant  anxiety  Mrs.  Colebrooke  suffered  during  its  long 
illness,  injured  her  health,  and  occasioned  a  predtspiffiition  to  fever, 
which  eventually  carried  her  ofi".  This  severe  blow,  which  marred 
the  happiness  of  his  remaining  days,  fell  upon  him  just  at  a  time 
when  his  family  were  about  to  proceed  to  Europe.  Mr.  Colebrooke 
arrived  in  England  early  in  1815;  and  went  to  reside  with  his 
mother  near  Bath ;  from  whence,  in  the  next  year,  they  removed  to 
the  neighbourhood  of  London ;  and  the  metropolis  became  the  chief 


*  Tba  work  la  in  great  drauad  now,  Mid  luu  been  re-printod  in  Madiu,  alio  bi> 
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place  of  his  ftbode  for  the  rest  of  his  life.  He  was  there  better 
enabled  to  follow  ap  his  literary  and  scientific  porsuits  than  a  resi- 
dence in  India  would  permit ;  and  he  could  now  enjoy  more  folly 
the  society  of  persons  of  taste  congenial  to  his  own.  Having  become 
a  member  of  almost  every  scientific  Institution  in  London,  he  passed 
a  considerable  portion  of  his  honra  of  relaxation  in  the  society  which 
they  afforded.  At  this  period,  his  mind  certainly  disposed  him  far 
more  towards  the  pursuit  of  science  than  it  had  hitherto  done.  Ho 
wrote  more  largely  upon  the  Scientific  subjects,  occasionally  giving 
essays  to  the  transsctioDS  of  the  Scientific  Societies,  and  being  a 
freqarat  contributor  to  the  Qaartefrly  Jowmal  of  Saence.  He 
became  very  much  attached  to  Chemical  experiments,  to  which  he 
would  turn  for  relaxation  from  severer  studies.  He  was  one  of  the 
founders  of  the  Astrononucal  Society,  in  the  proceedings  of  which' 
he  took  the  greatest  interest,  having  from  early  youth  acquired  a 
fondness  for  Mathematical  pursuits.  Indeed,  he  appears  to  have 
always  held  Science  in  far  higher  estimation  than  Eastern  literature ; 
and  when  his  son,  the  writer  of  the  Mempir  under  our  notice,  went 
out  to  India,  his  father  never  expressed  a  wish  that  he  should  devote 
his  time  to  Oriental  studies,  any  further  than  they  might  be  con- 
nected with  his  duties  as  a  Member  of  the  Civil  Service.  It  may 
interest  many  linguists  to  know,  that  he  -was  strongly  in  favour  of 
the  mode  of  instruction  by  translations,  being  that  which  he  had 
.himself  adopted.  He  was  ever  anxious  to  see  systematic  plans  of 
study;  and  it  was  his  constant  practice  to  task  himself  to  a  certun 
coarse  every  day ;  and  the  task  soon  became  a  pleasure.  His  me- 
'  moiy  was  so  good,  that  it  was  irksome  to  him  to  take  up  any 
literary  work  a  second  time.  When  young,  his  deeper  studies  were 
QsoaUy  pursued  at  night.  He  told  his  son,  that  it  was  no  unfre- 
quent  occurrence  for  him  to  read  himself  stupid ;  and  that  during 
the  last  half  hour  or  so  ofhis  vigils,  his  brain  would  beconio  confiised; 
but  on  waking  in  the  morning,  he  usually  found  the  suljiect  of  his 
reading  fresh  in  his  mind. 

Shortly  after  bis  arrival  in  tiiis  country  from  Indian  Mr.  Colebrooke 
presented  to  the  East  India  Company  his  library  of  Sanscrit  MSS., 
a  cdlection  the  growth  of  many  year^  and  which,  it  is  thought,  cost 
him,  from  first  to  last,  about  £10,000.  He  said  that  he  felt  such  a 
collection  ought  not  to  be  kept  entirely  to  himself ;  and  be  doomed 
it  more  likely  to  be  benefioal  to  Oriental  Science,  as  well  more  con- 
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veuient  to  himself,  if  it  could  be  placed  in  a  library  like  that  of  the 
E^t  India  House,  where  it  might  be  eaeaiy  acDessiUe.* — Asiatic 
Journal. 

Colebrooke  died  on  the  10th  March  1S36,  at  York  Terrace,  Regent's 
Park,  London. — Men  xthom  India  has  known. 


*  Hu  bolt  liM  been  pUotd  at  the  India  Hon**,  a  wood-ont  of  iriuch  foimi  a 
trontupioce  to  the  Madnw  re-ptiat  of  hu  "  MitedhneoM  ISMuyt."  • 
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NOTE 


ORTHOGRAPHY  OF  SANSCRIT  WORDS. 


To  obviate  the  necessity  of  a  reference  to  the  first  volame  of  the 
A^atic  Researches,  where  the  eyBtem  of  orthography  which  is  here 
followed  was  first  proposed,  I  subjoin  the  pronuociation  of  the  letters. 
A,E .pronounced  OB  u  mmm,aa  i  in  air,  aaeiaher.    When  final, 

it  basa  very  obscure  sound,  like  the  e  muet  of  the  French. 

The  Bengaleee  pronounce  this  letter  as  a  short  o. 

A. as  a  in  aiil. 

I asi  in^. 

r, as  i  in  machine,  and  as  ee  in  fee. 

V. MBumpidl. 

XT'. .88  00  in  pool. 

Itt. .nearly  as  ri  in  trip :  more  exactly  as  ri  in  merrily; 

Ri nearly  as  rse  in  tree. 

Lri .nearly  at  Iry'm  revelry.    In  Bengal  Uiia  letter  expresses 

both  syllablefl  of  the  word  Uly. 

Lri the  same  prolonged. 

E' aa  the  first  e in  there,aad  as  e£in  heir. 

.0' aaoin^. 

Ai Ma  imjile.    hx  Bengal  it  is  pronounced  like  the  Oreek 

diphthong  in  ptnmSn,  a  shepherd. 
Au asouin  then. 
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XXSU  ORTHOORAPHr  OF  SANSCBIT  W0BD8. 

N  &  M... represent  the  nasal  semivowel,  which  is  an  abbreviation 
of  the  nasal  consonants  at  the  end  of  a  syllable  ;  some- 
times  pronounced  gutturally,  sometimes '  labially.  Its 
sounds  ai'e  familiar  to  the  French  tongua 

H represents  the  aspirate  semivowel,  an  abbreviation  or  sub- 
stitute, at  the  close  of  a  syllable,  for  the  stnmg  aspirate. 
It  gives  intensity  to  the  sound  of  the  preceding  vowel. 
The  short  vowels  a  and  i,  and  sometimes  u,  when  final, 
arc  scarcely  perceptible  anless  followed  by  this  element. 

C. AS  c  in  cause,  and  as  £  in  kill  and  kcTi.    Used  before  e  and 

i,  it  has  not-  the  sonnd  of  a  but  of  k. 

Ch .nearly  as  cA  in  ckoler,  chvroTtvi/ncy,  &a    (Tachesey  perhaps 

furnishes  a  better  example  of  this  sound. 

Q...'. AS  g  in  gam. 

Ch .nearly  as  ^-A  in  log-hxmee. 

N as  ng  in  sing.    It  has  the  sound  which  we  aJso  gjve  to 

nasals  preceding  gnttnral  letters,  as,  ink,  bcmk,  &c. 

Ch aeeh  inc^urcA. 

Ch'h nearly  as  ch-h  in  much  harm,  rick  Ae£r,  &c.,  if  no  pause  be 

made  in  pronouncing  these  words. 

J BBJ  in  joy. 

JTi nearly  as  dge^  in  edge-hiU. 

Ny a  pecoliarnasal,  pronounced  before  vowels  nearly  asmin 

pannier,  or  in  onion.  Before  a  consonant  it  varies  little 
from  the  sound  of  the  nasal  in  singe.  I  therefore  write  it 
in  such  instances  with  a  single  "N.  The  conjunct  j'n^  is 
pronounced  in  the  eaatem  provinces  as  gy,  or  as  g. 

T,T^.  D',D"h...the  sounds  of  these  cerebral  letters  can  only  be 
learned  by  practice ;  they  are  often  confounded  in  pro- 
nvmciation  with  a  harsh  r,  or  with  an  I. 

M' a  peculiar  nasal  sounded  high  in  the  roof  of  the  mouth. 

T AS  t  inland  ten. 

Th.. .nearly  aat-hmkU him,  v/hits haU,  tec 


,.  by  Google 


OBTHOGBAPHT  OF  SANSCRIT  WORDS.  ZXXili 

H. as  d  in  deed'. 

D'h. nearly  aa  d-h  in  red  hair. 

K. as  n  in  noUe. 

P. aap  in  jMn. 

Fh sometimes  Tpronounced  as  pk'm  philanthropy ;  more  gene- 
rally as  in  shepherd,  haphazard,  &c. 

B as  b  in  bell. 

Bli as  b-hin  tdihor. 

II asm  iamam. 

T, as  y  in  yet;  in  the  eastern  provinces  it  is  pronoanced  aa  j. 

R as  r  in  rv/n. 

L. as  I  ia  hiU. 

V,  W aawinwtiwe;  sometimes  as  w  in  mnd     In  tiie  eastern 

proTiQces  it  is  confounded  with  6. 

a. a  peculiar  sibillant,  differing  firom  ours  which  is  dental,  as 

it  is  sounded  higher  on  the  palate.  It  ia  sometimes  pro- 
nounced like  8^ 

Sb as  sft  in  ship,  but  often  pronounced  as  c'h,  or  ratiier  as  the 

Greek  X. 

S as  8  in  evn. 

H the  strong  breathing,  or  aspirate;  as  A  in  ^ir.  The  con- 
junct hy  is  pronounced  in  the  eastern  provinces  like  h^ 
confounded  hy  the  ear  with  ^  or  27 :  I  cannot  well  mark 
this  peculiar  souud. 

Cflh........acompound  letter  pronouncedascfriin^'Mm;  hut  by  some 

it  is  sounded  like  ch,  by  others  like  c'h. 
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•  *  The  origiiud  work  {■  divided  into  B«akE  aud  Chapters,  denominatad  dmipat  and  raiiiat, 
jBlanda  uid  geaia,  in  alliuioit  to  the  title  of  the  book.  The  chapters  (ralna)  an  gauxaHj 
cobdmded ;  wmatlmea,  honerer,  tmi  or  more  chapters  belong  to  the  aama  mbjeet.  I  have 
taken  no  other  freedom  vith  the  airongement  tbin  nanuag  thwe  ratnai  either  chapten  or 
■eotjona,  aeoordiog  as  the  satgeot  required.  B;  thii  altovtion,  nine  ra^nof  nf  the  first*b(X)k 
are  rednced  to  ni  ch^ten.  The  tbnr  last  ralnat  being  ebaplen,  «hilit  tha  Bnt  Qn  ara 
sectiDiui,  irhioh  I  haTB  placed  in  two  chapters. 
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without  a  demand 71 
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has  been  tendered 90 
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periy  saved  by  him.  A  fraudulent  partner  expelled  without 
profit.  A  substitate  appointed  to  act  for  a  disabled  partner. 
Care  of  the  effects  belon^g  to  a  deceased  trader.  A  pro- 
portion may  be  reserved  by  the  king.  If  no  heir  appear,  the 
king  may  take  the  escheat 311 

Bwt.  n.  On  Partnership  among  Priests. — Another  must  act 
for  a  priest  disabled.  Share  of  a  priest  who  abandons  work 
begun.  Distribution  of  £ees  among  priests.  Riiles  concern- 
ing a  priest  who  absents  himself.  Fines  for  desertion  of  prieste. 
Officiating  priests  are  hereditary,  appointed  for  that  torn,  or 
voluntary,    Distribtition  of  fees  among  partners. 360 

Sect.  m.  On  Partnership  in  Uon^-lendii^.— The  act  of  one 
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estate,  without  consent  of  parties.    Digression  on  the  gift  of 


,.  by  Google 


xl  COSTENTS  OP  VOLDHE  I. 

Page. 
a  SOD  for  adoption.    Question  on  the  alienation  of  the  whole 
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not  be  aliened.    Digression  on  succession  of  kings.  An  estate 
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of  gifts.  Gifts  on  illegal  or  mistaken  considerations  void. 
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PREFACE 

OF 

THE  COMPILER. 

(Oiiginall]'  wrilMtL  tu  Verse.) 

Having  saluted  the  ruler  of  gods,  the  lord  of  beings,  and 
the  king  of  dangers,  lord  of  divine  classes,  the  daughter  of 
the  king  of  mountains,  the  venerable  sages,  and  the  reverend 
authors  of  books,  I,  JagannAt'ha,  son  of  Rudra,  by  com- 
mand of  the  protectors  of  the  land,  compiled  this  book,ti> 

2.  Entitled  the  sea  of  controversial  waveSj^^'  perspicuous, 
diffusive,  with  its  islands  and  gems,  pleasing  to  the  princes 
and  the  learned. 

3.  What  is  my  intellect,  compared  with  the  sacred  code  ? 
A  feeble  bark  oa  a  perilous  ocean.  The  favour  of  the  supreme 
ruler  is  my  sole  refuge  in  traversing  that  ocean  with  this 
feeble  vessel. 

4.  The  learned  RAdhAcAnta,  GurupreshXda  of  firm  and 
spotless  mind,  RXMAMbHANA,   RAmanid'hi,   GhanaSyXma,  and 

npiled  at  (ho  susgcstion  and  under  (he  auperiiiiondciice,  of  Sir 
aqannAt'ha,  an  eminantfttndit,  wMlivinginthoyearlSlS, 
daodefRht  yoais  ;  and  resident  at  IfVcnty,  about  tUrtymilfH 

.     , _^  to  Mr.  Uarrinoton,  mirroiuided  Ire  four  genoratioin  of  hJii 

dosceadaittH  in  number  nearly  an  hundrod,  ho  gavo  daily  lectures  (o  bis  pupileupon  the  prin- 
riplcs  of  taw  and  philosophy.  AuulyBig  of  (he  Bengal  Begulalions,  vol.  I,  psgo  197,  Note. 
SM»nd  Edition. — £ditdb. 

1  Sansktit,  uf  Firilrfrt— M("'y4'vi«i'ii;  the  til Ic  given  lo  the 
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QahgXdhasa^,  a  league  of  assiduous  pupils,  must  effect  the 
completion  of  this  work,  which  shall  gratify  the  minds  of 
princes  :  of  this  I  have  unquestioned  certainty. 

5.  Embarking  on  ships,  often  do  men  undaunted  traverse 
the  perilous  deep,  aided  by  long  cables,  and  impelled  by 
propitious  gales. 

6.  Having  viewed  the  title  of  Loans  and  the  rest,  as  pro- 
mulged  [promulgated]  by  wise  legislators  in  codes  of  law,  and 
as  expounded  by  former  intelligent  authors, 

7.  And  having  meditated  their  obscure  passages,  with 
the  lessons  of  venerable  teachers,  the  whole  is  now  delivered 
by  me. 
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BOOK   I. 

ON  LOANS  AND  PAYMENT. 


CHAP.  I. 
OK   LOANS 


Sect.  I. — On  Loans  in  GeneralS^'' 
J. 
NAsEDA. : — What  may,  or  may  not,  be  lent ;  by  whom,  to  whom,  and 
in  what  form ;  with  the  rules  for  delivery  and  receipt,  are  held 
compriaed  under  the  title  of  Loana  delivered  (rXndddna.) 

"  By  whom,"  as  a  creditor,  a  loan  may  be  delivered  or  advanced ; 
namely,  by  a  mercantile  man,  and  the  hke.  "  To  whom,"  as  a  debtor  ; 
meaning,  to  other  persons  than  women,  and  the  reet.  "  In  what  form  ;" 
with  a  pledge  previously  taken,  and  so  forth.     "  What  may  be  lent ;"  the 

(3)  Acoarding  to  Manu,  tlie  lugheet  law  authority  omang  ths  Hiiidiu,  tlie  inbject — maltern 
oflenlprooeadiiigs,  I'lya  raAdra-ctiiiayay,  arecompnihaiidedimderelghtera)  bMOl, ''whioli,'' 
bs  obMrVea, "  are  uMed  w  the  groimd-work  of  all  judicial  prooednra  in.  thiairarld."  Vide 
InttiiMtt,  Cb.  Ylll,  v.  4—7;  and  also  m/ro.  Book  ll,  Ch.  I,  v.  2.  The  titUi  of  theu  aubjccta 
■n  ■peoifled  below  ; — 

I.  BltidAbta,  Contraction  of  debt.  2,  SiktKipa,  Depont,  pledge;  eapedally  ono  which 
ii  OPMii  or  which  if  Ksled,  ii  apeciSed  aa  to  its  cootentB,  in  oppositioii  to  the  UpamHii,  or 
■aded  or  uukiiown  depoait.  3,  AKdmivikraya,  Sale  without  ownenship.  4,  Sambkiua 
tanmUSdtia,  Joint  perfaniiance  of  work,  or  concerns  unoog  partnera.  S,  Dnltdprtddttike, 
Bcmmptioii  or  retraction  of  gifts.  6,  Vttan&danii,  Non-paymont  of  wagsa  or  hire.  7,  Samvid 
vgatikroma,  Non-perfbrmaiioe  of  agreonieiit,  breach  of  oontj-act.  8,  JTrayovitrayiAiiuayii, 
BcHinion  of  uJe  and  purchase.  B,  SvamipdlayoT  vivddv,  Diaputea  between  maater  and  aer- 
*ant.  10,  BImd  viiidaa.  Boundary  dieputea.  II,  Vdkpdruinga,  I>ebn»tion,  ■landar.  12, 
Dandapdruihya,  Penonal  iiyury  ;  onanlt  and  battery.  13,  SUya,  ThatL  14,  Sdhata,  Violent 
eeimra  of  prcperty j  robbery.  IS.SlTli^aigraha,  Adultery.  18,  Slrlpumdiamia,  Duties 
of  man  and  wi£.  17,  DdgaiMfa,  Fartitioji  of  inheritanoe.  IS,  Dyita,  Gambling;  playing. 
with  animate  or  inanunate  materiala. 


and  arranged ;  and  in  addition  to  them,  a  few  more  topics  are  introduced,— as,  > 
Miirika,  Legal  procedure  in  general :  SdiiAya,  Oral  eTidence,  Ltkhya,  Written  t.  . 

Difya,  Ordcttl ;  variouB  kinds  of  which  are  deeeribed  in  the  Hindu  Law  ;  Jtbh^upttya  nurithd. 
Contracted  service ;  Prateimalm,  HiBcellaneooB  mattoi  and  fbranaic  duties ;  &o.  AH  these 
sabjeotaare  again  fub-divlded  and  greatly  nialttplied  by  diver^tiT  of  claims;  as  MXuda,  dted 
bv  VuHTilHfaTaiu,  hsa  abeerred ;  "  of  these  also  the  distinctianB  are  a  hundred  and  e^bt 
fckL    From  the  diversity  of  men's  claims,  there  are  a  hundred  ramifloaticnu."— JfKdiiAimi. 

Ch.  1,  SMt.  2, }  e. 

In  the  present  work,  JiOANHiT'iiA  treats  only  of  the  law  of  ContTsets  and  Sncoesaioi] : 
omittitig  altogether  the  Law  of  Evidence,  the  rules  of  Plssding,  the  Rights  of  landknd 
aiidt«aiant^  and  other  topics  which  might  have  been  advantageaaidy  inseiied;  and  wh^ 
wonldhave  rendered  the  comiriUtiaa  more  generally  ttiefUl  in  IhOK  Cvutts,  In  which  the 
Hindu  Law  is  admiDisterad.— Eoitok. 
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I'lceoH  abuve  that  which  ought  to  l>e  appropriated  to  the  support  of  the 
family,  and  the  like.    All  that  u  eompritid  under  ike  title  of  loam  delivered. 

Again  :  '■  By  whom,"  as  a  creditor,  a  loan  ought  not  to  be  delivered  or 
advanced  ;  namely,  by  a  priest,  or  the  like,  not  subaisting  by  bis  own 
regular  livelihood.  "To  whom,"  as  debtors;  to  women  and  the  teat, 
"  in  what  form  ;"  meanini;  clandestinely.  "  What  may  not  be  lent ;"  that 
which  only  suffices  for  the  support  of  the  family,  and  the  like.  All  that 
is  eomprited  under  the  tame  lith. 

Again  :  "  By  whom"  a  debt  should  be  delivered  or  paid  ;  namely,  by 
the  debtor.  "  To  whom  ;"  to  the  creditor  himulf,  not  through  hia  wife, 
rir  the  like.  ''  In  what  form  ;"  with  a  writing  previoucilf  executed,  and  lo 
forth.  "  What  should  be  paid  ;"  a  debt  contracted  by  the  party  himself, 
and  the  like.     All  that  u  comprised  under  the  present  titk. 

Again  ;  "  By  whom"  a  debt  need  not  be  paid  ;  by  the  great-grandson  of 
the  debtor,  or  his  remoter  descendant.  "  To  whom"  it  should  not  be  paid  ; 
to  the  wife  of  the  creditor,  and  the  likf,  "  In  what  form  ;"  clandestinely. 
"  What"  should  not  he  paid  away  ;  the  exclusive  property  of  the  wife,  and 
iiO  forth.     All  tliat  is  comprised  under  the  present  title. 

"  The  rules  for  delivery"  by  tlie  creditor  ;  the  rules  for  advanoing  a  loan 
'>n  interest  ;  namely,  what  sort  of  interest  may  be  taken  without  a  breach  of 
duty  on  the  part  of  the  creditor.  "And  the  rules  tot  receipt;"  the  rules 
tor  receipt  by  the  creditor  al  the  period  of  liquidation  :  those  rules  are  the 
modes  of  recovery  consonant  to  moral  duty,  and  the  rest.  "  The  rules  for 
delivery"  by  the  debtor  ;  the  rules  to  be  propounded  for  the  discharge  of 
debts,  such  as  payment  on  demand,  or  the  like.  "  The  rules  for  receipt ;" 
the  delivery  of  stipulated  interest,  and  so  forth.  All  these  titles  of  forensick 
coutest  are  comprised  under  the  title  cf  Loans  and  Payment:  the  parti- 
culars will  be  delivered  under  their  respective  heads ;  a  little  has  been 
mentioned  cursorily  in  this  place,  to  explain  the  import  of  the  t<;xt. 

On  the  reading  preferred  by  Bbatapbva  and  others,  yat'  ha  bhdvU  instead 
of  yat'  hachtsyat,  the  sense  is  similar  ;  the  loan,  wbicb  may  be  advanced,  is 
comprehended  under  the  title  of  Loan  and  Payment  j  this  forma  one 
member  of  the  sentence.  So  siich  loans  as  may  not  be  made,  and  so  forth, 
are  also  comprised  under  the  same  title  :  and  the  terms  "loan"  and  "debt" 
iiuy  be  understood  in  the  secondary  sense  of  a  loan  not  actually  advanced, 
or  a  debt  not  actually  contracted. 

According  to  the  Mitdcskard,  the  title  of  Loan  and  Payment  is  seven- 
fold ;  five-fold  in  respect  of  the  debtor,  and  two-fold  in  respect  of  the 
<!reditor  ;  namely,  in  reject  of  ike  last,  the  rule  for  delivery,  and  the  rule 

for  receipt.     This  will  be  subsequently  explained.* 

But  the  etymology  of  the  term  rXndddna  is  this  :  "  the  complete  delivery 
(liddna)  of  a  loan  or  debt  (nn«,)  by  whom,  where,  and  to  whom  wade  ." 
an  appoeitiou  in  the  form  called  hahubrihi.W   By  the  term  "complete  deli- 

*  Sfe  Chap.  5,  on  Paymont  of  Doblx. 
it)  Sa!iiibi iki at  iahwrihr,  in  one  of  Ihe  tomie  of  gramniatical  iv.miuikitiim  :  it  i»  thn  rami. 
pDuiidiiig  tvo  or  moio  words  to  fiimiab  ui  eirilbst  or  BttributiTo : 
necklaces,  from  inAu  mui}-,  and  jlfrf/a  a  necklace  :  pi'---'-  -   ^- - 
uppeUativcof  KRisHNior  Visu.nl  in  ibat  form,— Ei 
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verj,"  ^(A  the  advauce  &Qd  re-pajcneiit  are  ezpresBed.  But,  if  the  thing 
leat  be  understood,  according  to  the  rule,  that  "  neuter  demativea  from 
aotlve  words  are  similar  to  nouni  denoting  substance,"  the  vord  rin6ddna 
only  signifies  "  a  loan  Or  debt  (rnza)  completely  delivered  (di^iyamiita)  ;" 
being  derived  in  the  form  of  apposition  called  carm,a(Shdraya.  Yet  it  may 
be  also  underetood  in  the  sense  resulting  from  apposition  in  the  form  called 
bahubrOi,i,  "  the  complete  delivery  of  a  loan  or  debt,  by  vhoni,  or  in  what 
place  made."  'I'he  npplioation  of  several  senses  to  a  wordly  phrase,  through 
ibe  ambiguity  of  terms,  is  unexceptionable :  it  ia  accordingly  said,  that, 
"  in  wordly  mattera,  there  is  no  objection  to  distinguish  a  phrase  according 
to  the  distinction  of  inferrible  meaning  ■"  and  these,  though  words  of  a  holy 
Sage,  arc  secular ;  for  they  are  unconnected  with  the  Yida. 

In  the  expression  "  the  loan  ought  not  to  be  delivered  or  advanced,"  the 
word  "  loan"  bears  a  secondary  sense  ;  for  it  is  connected  with  the  seaandsry 
notion  of  the  request  without  the  actual  advance  of  the  loan,  and  so  forth  ; 
and  it  does  not  denote  what  will  be  mentioned  as  the  defined  sense  of  loan 
or  debt. 

Other  lawyers  explain  the  title,  "  receipt  (dddna)  of  a  loan  (rina,)  by 
what  mode  <^tained  ;"  another  apposition  in  the  form  called  hahubrihi  :  and 
the  third  or  casual  case  is  used  adjectively ;  thus  the  ossential  properties 
with  which  the  receipt  of  a  loan  is  connected,  are  severally  titles  of  Loans 
received.  Those  essential  properties  are,  the  creditorship  of  Vaisya,  or  the 
like  ;  the  debtorship  of  othera  than  noraen,  or  t!ie  like  ;  feneration  at  the 
rate  of  an  eightieth  part  by  iha  month,  and  bo  forth  :  NIbeda  also  specifies, 
us  comprchendednnderthe  title  of  Loans,  the  place  viheie,  or  person  to  uhom, 
the  loan  is  made  (I.) 

It  is  stud,  "  may,  or  may  not,  be  lent ;"  but  Tihat  is  a  loan  ?  The  Sage 
replies  to  that  question : 


NAbeda  : — That  contract  of  delivery  and  receipt  which  is  made  with 
a  view  to  Again  by  the  lender  on  the  principal  sum  while  remaining 
tviik  the  debtor,  is  called  a  loan  on  interest  {cu»(da ;)  and  money- 
lenders acquire  their  subsistence  by  it. 

*'  The  principal  sum,"  literally  its  continuance  :  the  contract  of  delivery 
and  receipt  is  made  with  a  view  to  gain  or  increase,  so  long  only  as  the 
principal  remains  wti A  Ike  debtor.  These  two,  (A*  vord*  "  delivery"  and 
•' receipt,"  Bxe  in  the  passive  form.  The  loan  is  delivered  by  the  creditor 
with  a  view  to  a  gain  on  a  durable  capital,  and  ia  received  by  the  debtor 
with  a  stipulation  to  that  effect.  When  it  bears  no  interest,  then  the  term 
"  loan"  is  employed  in  a  secondary  sense  ifor  a  subsistence  is  not  thereby 
gained. 

A.  secondary  notion,  or  quality,  is  stated,  in  the  fourth  lecture  of  the 
.Vyaya,*(*)  to  be  that  which  is  necessary  to  the  existence  affiraiedt    That 


*  TieatSM  ot  06TAM1,  on  Dialecdck  Fhiloiophy. 

t  Euentud  not  adventitioiu,  to  the  subject. 

;.i)  Itt  £M(«ni  India,  tto  F'*"  and  Mimdnids  (ibe  latter  described  as  '■  pn-perly  tic  logic 
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which  is  given,  h  received  back  ;  or  Bometbiog  of  the  same  kind  t»  Us  slrad  ■ 
hence,  what  is  ndTsnced  for  the  purposes  of  trAflick,  a  not  a  loan. 

VicBBBPATI    UlBBA. 

of  theUw"),  are  T<«i  (ttidied  than  in  the  Sontli :  and  tlis  lairTera  ot  Bengal  and  Bsharadopi 
VKT  generally  the  Nyiiya  or  dialectic  phila«aph;ri  '<>r  rules  of  nnaonins  and  interpretation 
upon  qoettzoiu  of  Law.  Hence  arose  two  pnacipal  Btcta  or  eohoole,  vnicb  conetTTiing  tbi^ 
eame  text  variouily,  deduce  upon  some  important  points  of  law  diSereut  inferences  Crom  the 
same  Dieta  or  maiims.     Colbbbookm,  in  SiiLiNOs'a  Hindu  Lam,  vol.  I,  page  SIB.— Third 


Edition.  Instanoea  of  the  applioatiou  of  reasoniDE,  as  taught  in  the  Mimirui.  to  the  discos- 
aion  and  determination  of  jujidicnl  qnesliona,  may  be  met  with  in  several  Hindu  I««  worics. 
Rea  for  instauoe,  Miliiiihard,  on  Inheritance,  ch.  I,  sect.  I,  {  10,  and  1,  9,  f  It,  and  H,  1,  j 
34:  JihI^ta  VXhaha,  ch.  X,  sect,  e,  }  IS— 19.  Dattaka  iTiminsd,  en  adoption,  oh.  I,  »ct. 
I,  i  3S— HI  ;   and  IV,  *,  {   6S— SB,  and  VI,  6,  27—31.    Dvtlaka  Chandrika,  ch,  I,  sect.  1,  t 

24,  and  II,  2, }  4. 

r  Oautama  IB  the  acknowledged 
I  pbilosophicnl  arrangemimt  with  strict  mlea  of  reasoning  not  inaptly 
compared  lo  the  dialeotica  of  the  Arjbtotliah  acbool.  Colbbrooee,  PAi/MopAy  «/  th4  Bin- 
dm,  Eaaaj's,  vol.  I,  page  227- 

As  treqnsnt  slluBtOD  will  bo  made  in  the  course  of  the  work,  to  the  sohoela  of  Binda 
Law,  it  would  not  be  oat  of  place,  it  is  thonght,  to  inaert  here  a  brief  aooonnt  of  each 
of  tlwni,  of  tliB  extent  and  situation  of  the  diatricta  where  the  doctrines  of  the  sevenl  sohools 
are  cnrnml,  and  also  of  such  works  as  are  nntaUy  referred  to,  as  final  authoritiee,  hy  the  fbl- 
lowen  of  the  reapactJTe  doctrines,  eioloding  the  text-books  and  mere  explanatory  oommeafai. 

tn  tba  present  d»,  five  schools  of  Law  may  be  said  to  eiiet  in  India.  They  may  be  classed 
in  thelblwwing  order ;— Qaiirtya  or  Bengal;  Jftf'MaorNorthBehar;  Btndrti;  MakdraiAtra 
or  tlie  Ma^dlla  country  ;  and  Drdvida,  or  the  soutii  of  the  peninaala. 


„^ ^ . Thissohool  elandsnearly  a 

narticnlarly  wiUi  regard  to  the  law  of  Tnherltanoe,  in  which  there  ii  a  wide  diScnnoein 
doctnne  between  the  northern  and  the  other  sohools,  the  latter  receiving  soma  treatian  in 
oonunon,  which  are  totally  rejeoted  by  the  Oauriya  tawjera. 
The  prindpal  Law  worka,  recognised  by  this  school  are  the  tullowing  ; — 
Skarma  lUUna  by  Jf>0TA  VAhana.  Atyn  Shiga,  and  its  ccmmentaiiea  by  BEfsRisaKi 
TahsAi-ahkAka,  and  SbI'naiiu  AchArita  Cti€i>A>UM.  iUva  Erama  SattgraKa  by  8bI- 
KBIBEHA  TABKiLAKiAKA.  Smriti  Tottoa  and  iUya  TattM,  by  Raorckai'dama.  VMdir- 
nav»  Situ.     Vivdda  Sirdmava,     VMda  Bhang&rnava,  the  present  compilation. 


The  mbjoined  anlhoritiee  are  followed  by  the  Mit'hUa  echool : — 

Mitdjahard  by  VuNTJNfavASA.  Vicida  Satnikara.  VivdJa  Chintdmani,  and  Vyatahdra 
ChiHtimatti,  both  by  TArHGBPATi  Mibua.  J>i}aita  Fariiithtn,  by  ESsava  Mibka.  Vivdia 
OKaiidTa,  by  a  female  Lachhidbti.  fnirtfa  f dra,  b?  STBiuHAitAcHAliTA.  Samueheliafa  Ma- 
dona  Fdnjdta,  by  Vwtbstaha  Bhatia. 

III.  The  doctrine  of  Ihe  Jfltdiu  school  is  Ibllowad  in  the  cit^  and  provinoe  of  that  name, 
and  is  the  prevailiog  school  of  middle  India.  The  doctrine  of  thie  school  is  current  in  Orissa, 
and  extends  from  Midn^pnr  to  the  monlh  of  the  Hooghly,  and  thence  to  Cbjcacole. 

The  followiog  works  are  held  in  repute  by  the  Lawyers  of  the  Btndrtt  ichoot  :— 

Mitdlahara.  Firanitridaya,  by  Uitra  Uibsa.  Tardtara  Mddluniya.  Vivdda  Tdiida»a 
and  Ninuif/a  Sindhu,  both  by  EahalIeaka. 

IT.    The  JVaAdnuAfra  school  governs  (he  law  in  Ihe  oanntryofthsMahntttas. 

"The  south  limit  of  the  Mabr&tta  ooonti;,"  obeerrea  Hr.  Moblet,  "may  be  loosely  stated, 
ae  passing  from  OoB  through  Kolapnr  and  Bidr  to  Chaodni ;  the  eailem  line  follows  the 
Wi^da  river  to  the  Iqj^ri  or  SeCpiin(  hills,  sodth  of  the  Nerbadda,  and  which  farm  its 
northern  limit  as  far  woet  na  Nand6d ;  and  tlie  western  boundary  may  be  marked  br  a  line 
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"  Tbe  principal  sum;"  the  continuance  of  the  money  lent.  "A  gaii^  ;" 
the  Eusquisition  of  money,  or  the  like.  The  very  loan  which  is  .idvaiictiil  by 
the  OKuer  or  creditor  with  a  view  to  that,  is  received  by  the  user  or  debtor. 

The  Beindcara. 

Consequently,  that  property  which  affords  a  gain  etipnlated  in  considera- 
tion of  its  remaining  for  a  time  with  tbe  debtor,  b  a  loan  ;  or,  that  which 
produces  a  gaia  by  being  advanced  to  remun  with  the  debtor,  is  a  loan. 

Tlie  TOrkaof  paramount  anthoritr  In  this  Bohool  are  the  anbjained : — 
MUdlukard.     Vj/avahdnt  Mdimklia,  by  NIlakantra.    Nimaya  Sindkv.    E^madri  br 
Hbmadki  Bhaita  Kasikar.    Smriti  Siulniha.    MddKmiya. 

T.  Tbe  Drdtiia  Mhool  eitonds  over  the  irhole  of  the  Hinthem  portion  of  the  peninaiila 
of  India ;  it)  it  is  inclnded  tlie  territoriee  dependuit  on  the  OoTemment  of  Madns. 

Tbii  (chool  may  bo  euh-dmdad  into  three  districtt,  in  each  of  which  somo  particnlu'  taw 
tnotiua  have  more  weight  than  otben ;  thcM  diatriota  aie  Drdtida  iirot>erly  ao  caliiid,  far- 
ndtakd,  and  A»dhrm ;  otid  their  territorical  distinction  is  given  by  Mr.  Hublby,  as  tcAVrwf. 

"  Drivida  Proper  is  the  couDliT  where  tbe  Tamil  language  is  apoken,  and  occupies  the  ei- 
tMDW  aonth  of  the  peninsula :  its  txiundariea  may  b«  traced  by  a  linedrawo  from  Fnlicat  to 
tbe  bUUs  between  Pnlicat  and  Bangalor,  and  then  fallowing  the  ghita  westward,  and  along 
the  boundary  between  Mahibar  and  Kanara  to  the  son,  including  Malabar. 

"  The  Karaftaktt  country  is  bounded  on  the  west  by  the  sea-eoast  aa  far  as  Ooa,  thence  hj 
the  western  gtuUs  up  to  Kolapnr,  to  the  north  by  a  line  drawn  from  Eolapnr  to  Bidr,  and  on 
the  ea«t  by  a  line  from  Bidr  ihroogh  Ad4oi,  Anandpur,  and  Nandidrtig  to  the  gbita  between 
Fnlicat  and  Bangalur :  thin  is  the  country  where  the  Karmtlaki  language  is  now  Rpoken. 

"  The  third  district,  the  Andra,  where  the  Telinsa  or  Tdugu  is  now  the  spoken  longuaf-e, 
eilends  from  the  boundary  line  last  mentioned,  and  tchich,  prolonged  to  Chandra,  will  form 
its  western  limit ;  on  (ho  north  it  is  bounded  indistiuclly  by  a  line  running  eastwards  to 
SohnpuT  on  the  Hahanaddf  river ;  and  on  the  east  by  a  line  drawn  from  Sohnpur  to  Chicacole, 
and  thence  to  Pulicat,  where  the  Tamil  ooontty  bcKin*.  Mr.  Ellis  imii^e«  that  there  OK 
laws  eilstii^  in  (be  southern  provincea  which  are  of  higher  antiquity  than  those  introdoced 
from  (be  north,  although  not  all  derived  tnta  the  Mine  sonrM.  Q'  Cm  the  Law  Books  ot  tbe 
Hindtii,"  In  the  Transaction  ot  the  Literary  Sodetyot  Madras.  Pt.I,  □.  17,)  This  anDpoai- 
tioD  is  favoured  by  tbe  BKt,  that  Proftesor  Wilson  thinks  it  probable  (hat  the  civilfoitkn  of 
the  ■aQ(bi^  India  may  date  as  far  back  as  ten  centuries  bef(>re  Chriit." 

Tbe  subjoined  Is  a  lilt  of  the  works  held  as  authorities  in  the  several  divisions  of  the  Dri- 
tida  school  :— 

fa)    Dr&eiia  imavm:—MUdkihard.    Mddhaviii.    Saratvati  Vildia.     Varaiardjiya 
by  Vaiiadabi(ja. 

(hf    Samdtakd  divliion  -.—Mildlahan.    Mddhatyi.    Saranati  Fildta, 

—Mildkthard.    Mddhatyd.    Smriti  Clutndrika,  by  DivANDA 


Tbe  above  parUcnlm  give  tbe  limits  of  the  virioii*  sdiools  of  Law,  ■ohr  as  tbe;ean  be 
BppnoimAtaly  defined.  ItwiU  be  obscrvedfron  tbefbiegolng  list  of  law  works  that  in  all 
aus  WMtMS  Mid  *0Qth«ni  schools,  the  prevalUne  antbori^  u  the  neirlT-unlverBal  Mil^uhari, 
and  dthongh  the  Hahrittas  may  prafte  the  JfisyujUa  to  the  MidAtuyA  and  the  oontraiy 
may  be  the  case  in  ths  JTomii^atii  country,  whilst  m  other  districts  other  treitlsM  are  rettared 
'  to,  still  the  law  Itself;  even  In  regard  to  Inheritance,  is  essentially  the  same  Ibrongbont 
India.  In  the  province  of  Ualabar,  however,  a  difienDt  rule  of  Succeaaion  prevails,  ttma 
what  exists  in  the  other  districts  of  the  Madras  Fresidanoy.  This  peculiar  I«w  of  oceoent 
will  be  notioed  in  its  proper  place. 

In  compiling  the  above  abstract  of  the  varions  Law  schools  and  authorities,  I  have  made 
froe  use  of  the  volnible  and  int«ne(lng  materials  contained  in  the  Introdaetlon  to  Mr. 
HoKi.Bv'8  "  Analytical  Digest,"  Vol.  I,  Old  Series.  1  have  also  consulted  with  advantage, 
the  "  Principles  and  Prec«dente  of  Hindu  Law,"  by  Mr.  W.  H.  Macnaobtbn.  In  (he 
PrefiKO  to  the  present  work  a  list  of  (he  principal  Hindu  Law  Authorities  will  be  found. — 
Epitok. 
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Such  is  the  definitioD  of  toan.    A  full  account  of  thia  will  be  deliverod  ia 
uiother  work. 

When  interest  ia  not  borne,  the  word  "  loan,"  or  debt,  13  employed  only 
in  a  secondary  sense  ;  for  money-lenders  do  not  acquire  their  Bubaistence  by 
loans  without  interaat :  and  it  ia  employed  in  a  general  and  secondary  seti:ie 
in  the  phrase  "  a  loan  shall  be  given ,-"  and  in  this,  "  be  who  takes  the 
aaaets,  shall  be  compelled  to  pay  the  debts  "  and  in  other  instances.  '  What 
is  necessary  to  the  ezistencs  lUSrmed,'  refers  to  the  agreement  that  "  the 
debt  shnll  positively  be  re-paid :"  and  this  extends  to  other  things,  aa  parent 
on  demand,  and  the  like.    Such  is  Uisra's  opinion. 

But  we  maintain  this  definition :  money  advanced  vith  n  view  to  the 
Xuture  revived  property  of  the  creditor,  and  to  his  gain  by  means  of  interest 
or  the  like,  is  a  loan  ;  for,  even  without  interest,  there  may  be  friendship 
gained,  or  the  like.  The  term  b  not  employed  in  a  secondary  sense  :  friend- 
ship, and  the  like,  are  comprehended  in  the  phrase  "  the  acquisition  of 
money,  or  the  like." 

"  The  continuance  of  the  principal  sum  ,-"  its  remaining  with  the  debtor, 
its  being  unrepaid,  and  so  forth.  '  So  long  only  as  the  principal  remains  f 
since  the  term  "  only"  excludes  any  other  supposition,  interest  ia  not  obtained 
if  the  principal  sum  be  wanting.  But,  as  for  what  is  advanced  for  the  pur- 
poses of  traffic,  there  is  not  any  non-repayment ;  for  the  exact  meaning  of 
non-repayment  is,  that,  after  the  creditor's  property  has  ceased  by  the  act 
af  dtlivtriag  the  Iking  lent,  neither  the  thing  ittelf,  which  had  been  his 
property,  ia  ultimately  restored,  nor  an  equivalent  immediately  given.  Or 
else,  the  advance  of  the  principal  may  be  signified  by  the  expression,  "  so 
long  only  as  the  principal  remains  ;  for  it  shows  an  inseparable  relation.*(6) 
In  traffic,  and  the  like,  the  employment  of  a  man's  own  property  with  a  vievr 
to  gain  is  acknowledged ;  not  the  employment  of  another's  property.  Ac- 
cording to  MisRA,  gain  consists  in  the  excess  above  the  principal  held  as  a 
man's  own  property. 

But  we  explain  "  the  principal  sum,"  its  continuance,  vAile  it  is  held  as 
property  by  the  creditor  in  reveraion,  and  by  the  debtor  in  pottmtion. 
"With  a  view  to  a  gain  ;  under  the  term  "gain"  are  comprehended  the 
interest  received  by  the  creditor,  friendship  gratified,  duty  fulfilled,  or  the 
like ;  it  also  comprehends  the  debtor's  enjoyment  of  the  thing  lent,  and  the 

•  In  Logick,  antcaya  aod  tj/atiriea ;  ihe  flisl  i«  tbe  reklioD  a(  evonti,  of  which,  wtienci-er 
ana  oocure,  ths  other  oIbo  occun;  tbo  BccoDd  IB  Ibe  ooniiDctiaa  of  circonutuiceB,  of  vbich, 
when  ono  occurg  not,  Iho  other  also  dii«B  not  occur. 

(6)  Tho  fnllowlnv  passage  vlll  eerre  asui  llltiBti«tion  of  this  form  of  arnuaeUlatloii. 
It  Is  eltractod  from  lliD  MUikahard  of  VuNvAtjisTAlu,  ch.  II,  sec  S,  f  IS. 

" But  [should  It  b« objected] ,  thitt  '* In  s  dcmi*)  of  montthan  one  writtan  daini,"  £c.  is 
one  sacred  toil,  and  "  In  an  action  eomprisine  many  claims,"  ftc.  is  tnother  sacrsd  text ; 
that  hero  do  authority  can  attach  to  either,  firim  their  opponition  to  each  other,  and  therr 
beioK  mutoatlv  amflicliDg ;  and  that  the;  cannot  be  reconciled  b;  applying  them  to  djfliireiit 
nubjscta  :— it  IS  answered,  that  "  when  two  sacred  texts  oppose  each  other,  that  which  ia 
most  appltcabla  has  moiit  woighl."  fa}_  Where  two  sacred  texts  contradict  each  other,  tba 
contradiction  must  be  r^ocled  b}'  rof^ing  them  severalty  ;  and  that  which  is  appllcahlfl,  by 
goncrat  or  particuliir  inferonco  or  o(herwu>e,  has  meet  weight  or  authority.  Should  it  M 
Bxkcd  how  (hi.i  applicability  is  to  bo  made  apparoat ;  it  is  answered,  by  eiperiencc,  by  audODt 
ciperlODcu,  showing  tlio  relation  belwcoD  cause  and  cKcI." 

(")  A  tvxt  of  Y^.WAWALKVA,  lUoU'd  by  ^dcATiyi,  BXuxsaAITA,  ftc—EniTOB, 
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like.  Hence  tlie  exposition  of  tlie  Retndcara,  "  the  ncquimlioii  of  moncj', 
or  the  like  :"  is  it  not  tliere  said,  "  ivceived  by  tlie  debtor,"  but  "  received 
by  the  uaer  ;"  nor  is  it  clearly  shown,  that  Iheespression,  "  with  a  view  to 
gain,  so  long  only  as  tlio  pviiicipat  remains  with  the  debtor,"  ia  that  form  of 
speech  which  is  named  Saptimi  tal  punisha.*  It  nppears,  therefore,  that 
n  loan  or  debt  is  money  connected  with  a  gain  atloioed  in  consideration  of 
the  creditor's  property  in  it ;  on  the  notion,  tliat,  because  the  money  was 
the  property  of  that  man,  therefoi-e  the  gain  is  his.  Or  it  may  be  "  money 
connected  with  a  gain  alhteed  in  oonsidcration  of  tho  debtor's  temporary 
property  in  it."  Or,  if  the  apposition  be  thus  explained,  "  with  a  view  to 
the  permanence  of  the  capital  and  to  n  gain,"  the  permanence  of  the  capital 
denotes  tho  future  revived  property  of  the  creditor,  and  gain  lignifien 
interest  received,  duty  fulfilled,  or  tho  like.  Consequently,  the  word  "  loan" 
is  not  employed  in  a  secondary  sense,  even  where  no  interest  ia  borne  ;  for 
the  phrase,  "  money-lenders  acquire  their  subsistence  by  it,"  relates  solely 
to  loans  benving  interest  ;  nnd  the  transactions  of  commerce,  and  the  like, 
connect  a  price  with  the  thing,  and  a  commodity  with  the  purchase  :  it  is 
not  customary  in  traffick  to  make  a  disfinotion,  "  this  is  the  principal  sum, 
this  the  increase  :"(T)  therefore  a  capital  so  employed  is  not  a  loan.     . 

It  should  be  here  noticed,  that,  in  the  first  place,  tha  borrower  asks  for 
money  jneit,  tha  lender  gives  the  money,  saying  or  thinking,  "  so  much  ^ 
interest  must  be  paid,  and  the  prinoi|)aI  sum  be  repaid  :"  property  ia  thereby 
vested  in  the  user  or  debtor  ;  for  the  verb  "  give  :"  signifies  an  act  vesting 
property  in  another,  after  annulling  the  agent's  own  property.  Henoe,  if 
the  debtor  happen  to  lose  that  money,  tho  loss  does  not  faH  on  the 
creditor  ;  and,  fran  the  same  cause,  the  debtor  may  at  pleasure  dispose  of 
what  he  has  borrowed.  Afterwards,  since,  by  reason  of  the  agreement  made, 
the  amount  of  the  principal  sum  must  he  repaid  with  interest,  or  an  equi- 
valent be  given,  the  creditor's  property  is  revived  by  payment  made  by  tlio 
debtor;orif  he  refuse  topay'it,the  debtor  commits  a  sin,  and  is  liable 
to  punishment.  Creditorship  and  debtorship  are  distiugnished  by  some  ' 
peculiarities  ;  the  definitions  are  not  therefore  identical  ;t  it  is  the  same  in 
speaking  of  undivided  brethren,  and  the  like.  J  The  delivery  of  a  loan  oir 
debt  {rindddna)  is  a  phrase,  not  a  compound  word.  To  enliirge  would  be 
snperfluouB. 

Is  not  loan  on  interest  (eutida),  Instead  of  loan  generally  (rina')  ;  explained 
by  such  a  definition  %    Tliis  question  is  answered  by  lie  following  teit. 

3. 

VkIharpati  :~That  Xoaxi.  (rXna,),  which,  increased  to  four  times  or 

eight  times  the  principal,  is  tlius  received  back,  without  apprehen- 

*  AppoeilkiD  of  lermg,  whare  Uig  laal  ii 
eovddUi  case.  The  compound  tt'hina  A 
Idbha,  gUD,  only  if  the  capital  remaia. 

(7)  The  Latin  word,  /mus  oi/iwiiH  has  a  slgniflpation  aimilar  to  vriidx  tha  Sanikrit  for 
iDlareet.  It  origiiiBll;  meant  any  "  increase,"  Bnd  vaa  thence  applied  to  denotn  the  interest 
or  isoreaiw  of  money.  "  Ftntu,"  Baya  Varbo  (n^urf  Auhtm  Oelliuk,  A'ocfei  Att :  XVI,  12), 
"  dicttiiH  a  ftlu  ft  quasi  a  felura  piadam  picuniaparitntii  alqvi  iticrttetntis."  The  word 
feeundtu  is  evidently  derired  from  uie  Mme  root. — Editor. 

t  'Almdtraya  ;  identical.     Such  deflmtiona  are  faulty  ;  at  A  eon  of  B,  and  B  fhther  of  A. 

X  Apparently  liable  to  a  aimilar  objection,  that  they  can  only  bo  thus  explained  ;  ondivided 
brelluBn  we  then  who  have  not  made  a  partition  ;  and  divided  brethren  are  those  who  do 
not  remaiD  in  co- parcenary. 
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Kion  of  sin,  from  an  abject  oi-  distressed  person  {cutsita  and  sida),  is 
called  a  loan  on  interest  (eusida). 

"  From  an  abject  or  distreasftl  t/e6(o)-  ;"  from  a  debtor  who  is  an  oiitcaste 
or  Otherwise  abji^ob,  or  vUo  is  indigent  or  othcnviae  distressed  What  is 
rccoived  back  with  interest  from  such  a  debtor  without  appreheu  si  on  of  uin  ; 
without  tear  of  anj  cousequcnt  sin  (for  such  receipt  is  no  aeoeptaiir.e  of  gift 
from  an  unwoihy  pet'ion).  Hence  a  loan  {rina)  is  called  a  loan  on  interest 
(eusida). 

In  this  instance  there  is  onlythe  sin  of  distressing  a  miserable  person  ; 
but  there  is  iioae  if  his  misery  were  merelj'  pretended  :  and  even  if  he  were 
really  distressed,  the  creditor  may  confer  a  benetit  by  prolonging  the  term 
of  the  loan,  or  otherreise  ;  aad  such  is  the  practice. 

Should  the  principal  anni  only  be  received  back,  or  should  it  be  received 
with  inturest  ?  On  this  point  the  Sage  says,  "  increased  to  four  times  or 
eight  times  the  principal."  The  woi-d  "  or"  is  indefinite  ;  it  also  suggests  a 
debt  doubled,  or  the  like.  Hence  it  has  been  already  aaid,  "  what  is  received 
back  with  interest."  Loans  quadrupled,  and  the  like,  will  be  explained 
under  the  head  of  Limits  of  Interest. 

Since  the  words  rina  and  eusida  nre  used  synonymoualy,  the  definition 
^  ot  eusida  is  also  the  definition  of  mtt  .-  and  that  is  made  evident  byNiBB- 
DA  (1  <Je  2).  The  other  text  (3)  only  shows  the  verbal  derivation  of  the 
word  eusida.  This  exposition  conforms  with  the  opinion  delivered  in  the 
jRetnicara.  The  definition  of  the  word  nna,  which  occurs  in  the  first  text 
(1),  U  iteil  delivered  by  a  test  of  Naheda  (2),  although  the  term  be 
changed  in  that  texi.  But  the  word  cuiida  is  formed  adverbially  {/Vom  (fie 
parlichcix  and  noun  stda). 

lly  whom  a  loan  should  be  advanced.  Nabkda  declares  in  the.  concluding 
part  0f  the  test  quoted  (2)  ;  money-lenders  acquire  their  subsistence  by  it 
The  casual  has  the  sense  of  identity ;  "  even  that  is  their  livelihood."  Or 
the  word  subsistence  (_miui)  in  a'neuter  sense,  may  signify  their  mode  of 
existence.  Money-lenders  are  men  of  the  mercantile  olasa ;  accordingly 
Yajnyawalcta,  in  the  chapter  on  Modes  of  Subsistence,  says, 

4. 
YAJNTAWAtCTA; — Money-lending  agriculture,  traffick.and  attendance 

on  cattle,  are  declared  to  be  tlie  proper  suhswtence  of  the  mercan- 
tile class. 

"  Money-lending ;"  placing  money  at  interest,  "  Traffick  ;"  living  on  the 
profits  of  purchases  mode  at  a  fair  price. 

The  Dipacalicd. 
5, 
Menu  : — The  king  should  order  each  manrof  the  mercantile  class  to 

practise  trade,  or  money-lending,  or  agriculture  and  attendance 

on  cattle  ;  and  each  man  of  the  servile  class  to  act  in  the  service 

of  the  twice-bom.<*) 
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7he  king  should  compel  a  niau  of  the  mercaotilo  cliiss  to  practise  trado, 
tnoney-leaditig,  agriculture,  or.  atteudnnce  ou  cattle  ;  aad  a  niau  of  the  Ber- 
tiIq  oIrss  to  act  ia  the  aervice  ot  the  tnico-boru.  If  they  refuse  to  do  so, 
they  should  be  amerced  by  the  king  :  on  that  account  only  it  is  mentioned 
in  this  place  {in  the  HglUk  c/iapter,  on  Judicature  ;  and  on  Law,  private  and 
erininal.)  C'ull6oabhatta. 

The  meaning  is,  that  the  eipression  "  the  king  should  compel  them  to 
practise,  ice."  implies,  that  they  ehonid  be  amerotd  if  they  refuse  to  do  so. 
But  if  n  Vaitya  do  not  practise  money -lending  through  appreheusiona 
entertained  by  him  that  the  loans  will  not  bo  subsequently  repaid,  he  should 
not  be  fined.  Since  it  is  declared  by  Menu,  that  an  ^ Ambaaht' Ita'.^)  should 
live  by  curing  disorders  ;•  but  since  men  of  mingled  births  may  fallow  the 
occupation  of  their  mother'/  class,  an  ^Ambasht'ha,  adopting  the  profession  of 
the  mercantile  class,  should  not  be  fined  if  he  do  not  practise  money- 
lending.  To  enlarge  on  the  subject  of  Gues,  which  have  been  incidentally 
mentioned,  would  be  superfluous. 

For  the  sake  of  conferriug  beneGts  and  the  like,  any  proprietor  of 
wealth  may  lend  money  without  intending  to  obtain  interest  for  that  ia  not 
prohibited.  By  those  who  may  practise  money-lending,  a  small  part  ouly 
of  their  wealth  ought  to  be  lent :  this  being  incidentally  mentioned, 
BaAVADKVA  citea  the  Marcandeya  purSna,  on  the  subject  of  what  may  not 
be  lent. 

6. 
Md/reand^yaPurdna:(^'*'> — A  prudent  maD  should  setaparta fourth  o£ 

his  property  for  jnousuGSfi  withaviezu  <o  another  world ;  and  apply 

half  to  his  own  subsistence,  and  to  constant  and  occasional  rites ; 
2.     He  should  augment  the  remainhtg  fourth  of  his  property,  or 

half  of  hair,  making  it  his  capital:  the  wealth  of  him,  who  acta 

thus,  becomes  productive. 

,  V.  47  tt  leq,  for  a 

jOLDOd    to  follow..^ 


le  profoeaidafl  they  are  rcflpcclivcly  duji 
•  Chnp.  10,  V.  47. 

(10)  One  uf  (he  Mcrcd  and  poetical  uarka  nmoDg  lbs  Hindus.  There  (re  eighteca  ncknow- 
led^ed  Fardnai .-  Ihpse  are  nuppoBed  to  have  been  compiled  or  oumpoied  by  the  poet  \\Jiai, 
wbo  also  ananged  tbe  Vedaa—tiBace  called  V&nA-VvXsA  ;  and  tbey  oompnse  the  whole  body 
otHisdu  theology.  Each  FliraRa  ehould  U-oat  of  five  topics,  eapecially  the  creatton,  Ibo 
daetnidion  and  renovation  of  worldii ;  the  genealogy  of  goda  and  beroea  ;  chrooology,  treat- 
ins  ofthe  reigna  of  the  JftntM;  and  heroic  biatory,  containing  the  echieTemenla  of  demigodl 
tM  herT>es.  They  Tuny  thus  not  be  inaptly  compared  to  tbe  Tbeogonies  of  the  ancient  Oreeka, 
The  nunee  of  the  eightaen  FiirdBas,  are  as  follows.  1,  BraKUA.  'i,  Padma.  or  the  lotos. 
3,  ijTamhdnda,  or  the  egg  of  BraMUA.  4,  Ag'itija  or  Agiii  fire,  5,  VaibHNAVa  or  of  Vuhnd. 
6,  Garuda  or  of  the  eagle.  7,  Sramharawaria,  or  tranaformation  of  Buamqa,  that  i*  of 
Kriiina,  identified  with  the  Supreme  Being.  8,  Saira,  or  of  Siva.  9,  Zinga.  10,  Narddtya 
orof  Nabbda.  11,  Skanda.  \2,  U.iiixANbfcjA,  »o  csllod  froma  Jfii»i  or  sage  ofthatnane. 
13,  BhavahyiU,  or  prophetic.  U,  Haisya,  or  the  fish,  lo,  Varaha,  or  boar.  16,  Eaurma 
or  of  the  Zunna  or  tortoiae.  IT,  I  am  bra,  or  dwarf,  and  18,  £hagavat  ox  life  of  KxiauNA. 
Besides  these  there  are  oighteon  other  works  of  auhordiuate  value  called  T^papuranB),  the 
composition  of  which  ia  attributed  to  various  aagea. 

It  will  be  seen  from  the  above  and  other  citations  in  Iho  present  work,  that  JaoannXt'ba 
-    doesnot  conHnobimaclfinlhcaclcclionufbisauthoritioB  lo  alrictly  legal  Treatisoa,  but  makes 
■  fm>  uso  of  pasnages  in  illuslration  of  his  views,  derived  from  all  sources,  roylhologiial  as  wdl 
la  dramatical.— Editor. 
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The  meauing  is,  tliat  tfao  nhoJe  property  shoulil  not  be  lent :  and  if  the 
eGtat?  be  sninll,  and  the  family  be  barely  niaintaiiifd  from  it,  in  that  case 
iio  loan  ibould  be  made.  Sitcli  is  tbe  ascertained  sense  of  the  text.  But  if 
tbe  meatig  of  subsistence  oaiinot  be  provided  by  the  pursuit  of  their  onu 
profesaiou,  even  priests  way  place  nioue;  at  interest :  this  VbIhabfati, 
quoted  by  Bhavadet^,  declares. 

7. 
VbIhASPATI  : — A    twice-boi  11   maw    may    practise    money-lending, 

agriculture  or  trade,  not  conducted  in  person  ;  anJ  even  pi'actising 

them  ia  person,  during  seasons  of  extreme  distress,  he  is  not 

tainted  with  sin,<'0 

(11)  Originttlly  there  imre  but  tour  tMtea  ;  vii.,  the  Brdhmaua,  tbe  Kahalriya,  Iht  Vaiiya, 
(ind  the  Sbdra.  From  thwo  hu  sprung  up  a  multitude  of  miied  ca»lo«,  who  at  the  piwni 
^te  loaiiitaui  their  division  vith  great  atrictiisBB,  and  abide  by  certain  lava  and  re^atioai 
framed  for  their  social  and  rolig-ioua  guidance.  In  the  Jdtimiila',  or  Garland  of  CUiaes,— the 
origin  of  the  four  prindpal  caetea  is  given  an  fallowi ; 

"  In  the  firit  creation,  by  BkahuA,  Brdhmanai  proco»deil,  with  the  V(da,  from  the  moD<h 
oIBkaHmX.  VTtsia'bi*  trmt  Kihatriyai  aurnDg;  tto  &HHa  his  thigh,  Taxyai.'  ftrom  bia  bat 
Sudraa  were  produ(«d :  all  with  their  femaJee." 

A»  regarda  the  regular  moani  of  aubaistance  for  the  above  caatea,— thoae  for  a  Brdkmafaae 
auiatmg  to  aacriflce,  teaching  the  Vidat,  and  receiving  gifta  ;  for  a  Eihalriya,  b«ring  amu  : 
for  a  Vaitya,  mnrchandize,  attending  on  cattle,  and  igriuultura  ;  fi>r  a  Sidra,  servile  attend- 
tinoe  on  the  hi^ar  claasea.  The  moat  oonunendable  acta  are,  reipectivaly  for  the  (bar  claasea, 
teaching  the  Vida,  de&nding  the  people,  comoierte,  er  keeping  herda  or  flocka,  and  servile 
attendance  on  learned  and  virtuoua  prieale. 

A  Brdhmaua,  unable  to  Bubsiit  by  hie  own  dutiei,  nay  live  by  thoae  of  a  soldier ;  if  ha 
csnnot  gets  aabeislence  by  either  of  these  employmanta,  ha  tuay  anily  Co  tillage,  and  attendance 
"'- -■-  a  competence  by  traffic,  avoiding  certain  commoditiea. 

.-  -      ,,  liouB.     In  seasona  of  diettesa,  a  further  latitude  is  given.     The  practise  of 

madioine,  and  other  learned  profauiona,  painting  and  other  arts,  work  for  wages,  mesial 
servioe,  arms,  and  uauty,  are  among  the  modes  of  subsistence  allowed  to  the  Brdhmana  and 
Xihairiya. 

A  Vaiiya,  unable  to  eubaisl  by  his  own  duties,  may  descend  to  the  servile  acts  ot  Sidra. 

A  Biidra,  not  finding  amployinenl  by  waiting  on  men  of  the  higher  claaeeB,  may  aubatet  by 
handicrafta ;  prinoipelly  following  those  mechsuical  occupations,  as  joinery  and  maaoniy ; 
and  i»votical  arta,  as  painting  and  writing;  by  following  of  whidilie  may  serve  men  of 
snperiur  daasee  :  and,  although  a  man  ot  lower  tribe  is  in  general  restricted  finim  the  acts  of  a 
higher  class,  the  SUdra  is  eipteealy  permitted  te  become  *  trader  or  a  huabandman. 

Besides  the  particular  occupations  asaigned  to  each  of  tbe  mixed  clasaee,  they  have  the 
alternative  of  followiDg  that  profesaion  which  r^nlarly  belongs  to  tbe  class  from  which  they 
derive  their  origin  on  the  mother's  side :  thoae,  at  least,  have  such  an  option,  who  are  bom  in 
the  direct  order  of  the  tiibee,  as  the  MurdAdShisMrta,  (one  born  of  a  BrUimana  by  a  girl  of 
the  JTaAairiyu  class,)  tbe  ^Amhiaht'ha,  end  othere.  The  mixed  olassea  are  also  permitted  to 
aubsist  by  any  of  the  dntiea  of  a  Sudra  ;  that  is,  by  a  menial  aarvice,  by  handicrallB,  by 
commerce,  or  by  agriculture. 

Hence  it  appeals,  that  almost  every  occupation,  though  regnlarlv  if  be  the  profession  of  a 
particular  class,  is  open  to  most  other  tribes  ;  and  that  the  limitations,  &r  from  being  rigorous, 
do,  in  fed,  reserve  only  one  peculiar  profeesion,— that  of  the  Brdhmamt,  which  conaiata  in 
teaching  the  Veda,  ana  officiating  at  religious  ceremonies. 


Vide  CoUSBRooKE,  Eseay  VI,  "  On  Enumeration  ot  Indian  Clasaoa,''— (Essaya,  vol.  11,  pp. 
186-187,)  from  which  the  preceding  particulars  are  extracted. 

Ths  following  cases  decided  by  the  Court  of  Sadr-Udalat  at  Bombay,  bave  reference  to  some 
peculiar  usegea  and  privilwes  claimed  by  the  tollowere  of  certain  professional  daases.  They 
■re  taken  from  Mqhlet's  Digest,  Article  "  Caste,"  cases  16  b,  and  21. 

A  tiadeeman  being  accused  by  two  companies  (gold-wire  drawers  and  gold-thread  makeral 
of  workmg  at  their  trades  oonjoiully,  the  companies  respectively  inatilulinE  auits  against  him 
Jo  make  him  relinquish  (heir  trades,  it  was  urgrd,  in  defence,  thdl  he  only  practised  one  trade 
but  admitted  IDai  the  othoi  wbb  catried  on  in  the  same  house  by  his  brother  and  a  partner 
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2.  Having  received  gain,  let  himhonour  the  progenitors  of  mankind, 
the  deities  and  priests  ;  when  they  are  satisfied,  no  doubt  they 
deprecate  that  offence  committed  by  him. 

llie  word  '  twice-bom'  concemsa  man  of  the  aaccrdutal  class  ;  for  it  is  said 
"  he  ia  not  tainted  with  sin  :"  if  it  concerned  a  man  of  the  commercial  class, 
it  would  be  superfluous  to  say,  "  he  is  not  tainted  with  sin  ;'-'  for  it  is  not 
supposed  that  a  man  of  the  commercial  class  sins  bj  practising  money- 
lending.  Men  of  the  military  class  may  also  practise  money-lending,  in  sea- 
Bona  of  distress ;  for  Mknd  says,  "  but  a  BrAhnawi  aud  a  Kaliati-iya,  obliged 
to  subsist  by  the  acta  of  a  Vuiii/a,  &c."*  If  they  cau  subsist  by  their  regular 
profession,  priests  ought  not  to  rely  on  moiu'y -lending  for  a  livelihood, 
since  a  text  of  Mehu  declares, 

But,  among  those  six  acts  of  a  Brdhmana,  {reading  and  teaching  tlie 
\4daia,  sacriJiciTig  and  assisting  to  sacrijice,  giving  and  accepting,) 
three  are  his  means  of  subsistence;  assisting  to  sacrifice,  teaching 
the  Vrid(w,02)  and  receiving  gifts  from  a  purehanded  giver.f 
And  because  Menu  reprehends  the  occupation  of  a  Vaitj/a  followed  by  u 

Br&hmatia  ; 

His  own  office,  though  defectively  performed,  is  preferable  to  that  of 
another,  though  performed  completely;  for,  he  who  vnllioutnecessitif 
lives  by  the  acts  of  another  class,  immediately  forfeits  his  own. 

His  own  office  (which  should  regularly  be  discharged  by  him),  however 
defectively  it  be  performed,  is  preferable  to  that  of  another,  though  fulfilled  ; 
because,  he  who  lives  by  the  acts  of  another  class,  instantly  falls  from  his 
own  :  this  inculcates  the  necessity  of  avoiding  such  oflences.  C'ull6cabhatta. 

The  Court  held,  that  tbo  two  compuiira  rising  sgainBt  him  was  conoUmtivo  of  hia  Dot  fairly 
obmrring  tha  rnlea  of  trado  ;  ma  Ihongb  it  vai  a  ooDunon  and  allowable  practice  for  (wo 
brothen,  united  in  iulemU,  to  follow  two  diBIinct  tiades ;  vet  u  llie  tmden  in  the  present 
can  wars  aloMly  oonnected,  and  the  two  brolbera,  by  each  following  one  of  theea  trades  in  tlie 
wnw  hoDM,  could  play  into  eacb  other'a  hutda,  in  a  monnei  contrary  to  the  meoniiig  azid 
iprit  of  tbe  rules  of  the  two  Panc/mgelt,  the  Court  directed  that  the  two  brothere  Bbould  be 
conBned  to  one  of  the  trades,  so  long  as  they  should  oontinne  to  live  in  the  same  houHi.  mak- 
ing thflir  own  ■leelion.— Jfn/j/afyM  Narayiivjie  vergus  Hurte  Bhnee  Fooyiya  Mookndnm 
and  othen. 

In  a  juit  by  the  ^Id-throad  apinnere  Fanehayil,  at  Surat,  against  a  member  of  their  body, 
for  working  lora  wu-e-drawer,  contrary  to  a  bya-law  of  tie  caalo  ;  a  deeres  was  given  in  their 
favor  b;  tn*  Aiiistant  Judge  and  the  Judge,  aa  it  was  pruvod  that  be  had  signed  the  agreement  ; 
but  on  appeal  it  was  held  that  though  it  was  fully  proved  that  he  wa*  a  party  to  the  engace- 
ment,  bye-laws  and  private  engagements  like  the  present,  tending  to  the  uunry  of  the  public, 
ceuld  not  lawfully  be  made  tha  ground  of  an  action  ;  and  the  decrees  of  the  Lower  Courts  were 
revereed,  relieving  the  appellant  from  the  reejionaibilitiea  incurred,  and  making  the  rBspondonl 
liable  for  all  coats,  Oerdhur  Moaljei  veraus  Jug/eevm  Luxmnehund,  on  the  pan  of  tha 
filrarak  Fanehayel.—EonoR. 

(12)  When  tbe  study  of  the  Indian  sacred  writing*  was  more  general  than  at  prei^ont, 
learned  ptiesta  derived  litlea  from  the  number  of  y^dai  with  which  they  were  amvoraant. 
Sincv  every  priest  was  bound  to  slndy  one  Veda,  no  title  was  derived  l^m  the  fulSlment  of 
that  duty ;  but  a  person  who  had  studied  two  Vrdiu  waa  sumamed  BviuMi ;  one  who  wm 
coDvetaant  with  three,  Triv^di;  and  one  versod  in  funr,  Chaturv^di,  The  titlea  abovnnon- 
tioned  have  become  the  suraamee  of  bmilies,  especially  among  the  BrUtmanat  of  Kaniyi. 
kubja  or  Kandj,  and  are  cotrtipted  by  vulgar  pronunoiation  into  Dibi  Ttrari,  and  CMaub^. 
It  ia  well  known  that  the  Indian  scripture  is  dialributed  into  (bur  parts,  ssverally  entitled, 
"'■    "■■"-"--'  .......  ..  ^  dsBominntion  "f 
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•  Chap.  10, 
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Here  it  should  be  understood,  from  the  expression  "  he  who  lives  by  the 
acta  of  another  class,"  that  such  a  practisfi,  whether  in  person,  or  not  in  per- 
son, is  reprehended.  It  is  also  the  opinion  of  eminent  Uwyers,  that  penance 
must  be  performed  for  exceeding  the  rate  of  an  eightieth  part  and  the  lite 
by  taking  greater  interest  in  a  season  when  no  distress  is  experienced.  It 
ivould  be  vain  to  discuss  further  the  subject  of  livelihood. 

Money-lending  may  be  also  practised  by  a  ^Stldra  in  times  of  distress  j  for 
YaJNVAWALCTA  authorizing  traffick,  and  the  Neraeinha  purdna  authorizing 
agriculture,  which,  it  may  be  inferred,  are  accompanied  by  money-lending, 
it  is  a  reasonable  induction  that  money-lending  is  also  authorized :  and 
according  to  the  opinion  of  VAchebpati  Miasa,  it  appears  that  a  'Sadra  may 
receive  a  gain. 
Yajntawalcta  ; —  Siidra  should  serve  twice-born  men  ;  but  if  he 

cannot  thus  subsist,  he  may  become  a  trader. 

The  NerasinJia  Purdna : — Unasked  he  should  give  abtis  to  priestv, 
and  rely  on  agriculture  for  his  subsistence. 

By  whom  a  loan  may  be  made,  and  by  whom  it  may  not  be  made,  have 
been  both  cursorily  explained. 


Sec.  II, — On  the  same,  and  on  the  Foiin  of  the  Contract. 
Art.  I. — On  the  Ifrupropriety  of  Lending  to  certain  Persona. 


CXiriYAKA: — Let  no  man  lend  any  thing  to  women,  to  slaves,(l3> 
or  to  children  :  whatever  thing  of  value  has  been  lent  to  them, 
the  lender  cannot  in  general  \wo'v&:  xoithout  the  assent  of  their 
guardian  or  master. 

Kothing  should  be  lent  to  women,  because  they  are  nnable  to  repay  it ; 
for  it  is  recorded,  that  they  have  no  property  exclusively  their  own  (Book 
II,  Chap,  iv,  V.  56.)  May  not  their  debts  be  repaid  by  their  husbandal 
This  should  not  be  affirmed,  for  it  is  confuted  by  a  text  of  Yajutawalctji, 
which  will  be  quoted.  It  should  be  here  understood,  that  a  widow  has 
property  in  the  wealth  she  possesses  j  but,  since  she  b  very  helpless,  and 
only  supports  herself  on  the  abundant  wealth  fcc/ora  acquired  by  her  husband 
or  the  like,  out  of  what  funds  can  she  repay  the  loan  J  From  this  apprehen- 
sion, nothing  should  be  ieut  eveu  to  widows.  But  if  there  be  any  certwity 
of  repayment,  then  a  loan  may  be  made  ;  for  this  text  is  onlff  a,  rule  of 
Ethics  :  and  since  a  loan  may  be  subsequently  repaid  fay  her  son,  there  is  no 
objection  against  a  loan  made  to  a  woman  who  has  a  son,  whether  she  be  a 
widow  or  have  a  husband  living.     Nor  do  we  see  any  objection  against  loans 

(13)  Tbc  Hindu  Lairyerainduda  sIhtcb  under  (lie  head  or  "  ChaUols."  CommeDling  on 
a  pnwago  o(  Y^JNVA'n'ALCVA,  JiuCta  VXkaKA  and  CnlJuXtiAKi  infer  fh>m  the  auodatioa 
in  the  teit  of  "  Imaioveables  and  bipeds,"  that  the  term  "  Chattel"  is  inteDded  Id  signify  a 
biped  or  gIhvo  :  "for,"  saya  AcUYUTjt,  "if  Ihe  term  intend  ■ubalanoein  g^nwa!,  (ha  mention  of 
laDii  and  corrody,  and  the  apeciGc  notico  of  chaltcis,  vonld  be  superflunue."  Vide  I/dijabfiagii 
of  Ji'mOta  ViuAXA,  Ch.  II,  1)  14.  By  Act  No.  V  of  1843,  Slavery  has  bc«n  aboiiehcd  through- 
out British  India,  and  slavca  are  new  capsMo  of  possoHsing  and  exercising  (he  same  rights  aa 
free-born  men.    The  euT-ject  of  Slavery  will  be  nuliccd  heicolter,  in  Book  III.— Ediiok. 
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made  to  women  who  have  separate  property,  ou  the  mortgage  of  their 
imniOTeablo  property.  A  debt  contracted  by  a  woman,  whose  husband  is 
absent,  for  her  food  and  apparel,  or  for  the  support  of  her  servauts,  must  he 
repaid  by  her  lord  ;  and  debts  contracted  by  tiie  wivea  of  herdsmen  and  tho 
like,  must  aim  be  repaid  by  their  husbands  :  we  hold  it  a  rational  opinioi>, 
that  there  is  no  objection  against  lending  money  to  those  women. 

Nothing  should  be  lent  to  slaves,  beoauae  tbey  also  are  declared  to  have 
no  property  exclusively  their  own,  by  the  text  above  quott;d.  Berea  man's 
own  slave  IB  meant :  he  should  not  therefore  lend  anything  to  his  own  slave  ; 
for  what  that  slave  acquires,  belongs  to  the  master  himself.  This  rule  may 
be  applicable  to  slaves  bought :  hut  why  should  not  loans  be  made  to  hired 
servattts,  for  the  loans  may  be  repaid  out  of  their  w^es  F  Such  a  doubt 
should  not  be  entertaiued  ;  siiit'e  n  servant  only  maintains  his  family  with 
difficulty  oat  of  trifling  wages,  whence  can  he  repay  a  loan  F  But  there  is 
no  objection  against  loans  made  to  servants  hired  on  great  wages ;  and  tho 
practise  of  making  tuck  loans  subsists  amongst  excellent  persons. 

Neither  should  a  man  lend  anything  to  the  slave  of  another,  because  all 
bis  property  is  dependent  on  his  master  :  if,  therefore,  a  man  do  lend  any 
thing  to  the  slave  of  another,  it  cannot  be  demanded  from  his  master.  But 
if  the  slave  of  auy  person  ask  a  loan  in  his  master's  name,  and  it  be  ascer- 
tained  that  he  asks  it  for  the  support  of  his  master's  family,  in  that  case  a 
loan  may  be  mode ;  for  it  is  declared  by  a  text  of  OiTViVANA,  that  such  a 
debt  must  be  discharged  by  his  master. 

9. 
CjSttAyana  : — Bhrtgu  ordained,  that  a  man  shall  pay  a  debt  con- 
tracted in  hia  remote  absence,  even  without  his  assent,  by  bb  ser- 
vant, his  wife,  his  mother,  hia  pupil,  or  his  eon : provided  it  -were 
contracted  for  the  subsistence  of  the  family.C'*) 
But  when  a  loan  is  asked  by  a  servant  on  his  own  account,  whether  he 
belong  to  the  lender  or  another  person,  it  may  be  given  on  tlie  pledge  of  bis 
wages ;  this  will  become  evident  on  the  further  discussion  of  the  subject : 
these  texts  will  be  explained  and  discussed  in  another  place ;  to  enlarge 
would  be  noto  superfluous. 

A  yoath  is  a  minor  to  the  end  of  his  fifteenth  year,  as  we  shall  show  in 
the  chapter  on  the  Payment  of  Debts.  Nothing  should  be  lent  "  to  chil- 
dren i"  this  intends  generally  any  person  incapable  of  civil  acts,  andcompre- 
heuds  idiots  and  the  like.  If  there  be  guardians  of  the  minors  and  thereat, 
namely,  their  maternal  uncles  or  the  like  ;  and  these  take  up  a  loan  from  a 
money-lender,  for  the  beneflt  of  the  minor  or  other  ward,  executing  a  deed 
in  the  ward's  name  and  their  own  ;  in  that  ease  the  loan  may  be  legally 
advanced  after  ascerlnining  that  the  guardian  does  not  act  fraudulently  i 
although  uo  text  occurs  to  this  purport,  it  is  proved  by  the  frequent  practise 
of  good  men.  Afterwards,  when  the  minoriiy  expii-es,  the  creditor  may 
recover  the  debt  from  that  youth  ;  but,  while  the  minority  lasts,  he  could 
only  recover  it  from  the  maternal  uncle,  or  other  person  entitled  to  act  at 
guardian.    This  should  be  observed  by  the  wise. 

Beverend  persons,  as  spiritual  parents  and  the  like,  to  whom  harsh  dis- 
course cannot  be  addressed,  and  who  cannot  be  sued  in  the  king's  courts  of 
(H)  A  tsitofUXliEIiAofaMiialiir  importiisciledia  Booltl,  eh.  V,  v,  19I.-EDiTon. 
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justice,  may  be  comprehended  under  this  text,  by  considering  "  Children" 
as  nn  iiiBteince  adduced  of  a  general  meaning.  Consequently,  to  them  also 
nothing  should  be  lent ;  but  a  person  who  possesses  weallh  must  maiutaiu 
tlieni,  else  he  would  fnil  in  his  duty. 

10. 
NiBEDA  to  Indba,  in  the  Heriva-nsa : — No  man,  0  thou  subduer  of 
foes,  ■  should  have  pecuniary   dealings  with  him,  from  whom   ho 
desires  much  affection,  nor  visit  liis  trifc  in  his  absence. 

"His"  must  be  supplied. — Bhavad^va. 
"Feciiniary  dealings  ;"  the  ndvance  or  acceptance  of  a  loan  ;  it  may  also 
be  understood  of  deposits  and  the  like.  The  niotive/oJ"  avoiding  mch  trans- 
avdons  is  the  apprehension  of  forfeiting  friendship.  But  a  distinction  will 
be  mentioned  iu  another  place.  It  is  deduced  from  the  obTJonsKeoBe  of  the 
texts,  that  a  loan  may  be  made  to  any  other  person  except  those  to  nhom 
it  is  forbidden  to  lend  anything. 

Akt.  II. — Oil  the  Contract  of  Loan. 
11. 
Vrihaspati,  quoted  by  BhavadSva,  Vachespati,  and  CHANDfcswABA : 
— A  prudent  lender  should  always  deliver  the  thing  lent,  on  receiv- 
ing a  pledge  of  adequate  value,  either  to  be  used  by  him,  or  merely 
kept  in  his  hands ;  or  with  a  suRicient  surety,  and  either  with  a 
written  agreement,  or  before  credible  witnesses. 

.//nyo/ these,  by  which  confidence  may  be  given  to  the  lender,  should  be 
furnished.    Tbey  are  mentioned  genertlty.— Mibra. 

The  word  here  employed  intends  comprehensiTQ  illustratiou.  If,  therefore, 
the  lender  have  in  his  power,  by  bailment  or  otherwise,  property  of  more 
tlian  adequate  value  belonging  to  the  borrower,  this  security  is  also  intended 
by  the  text.  In  like  manner,  where  land  belonging  to  any  person  is 
taken  by  another  for  the  purpose  of  till^e,  if  the  landlord  aak  a  loan  of  the 
cultivator,  and  he  advance  the  loan  even  without  receiving  a.mortgage  of 
the  land,  in  that  cnse,  although  there  he  other  creditors,  the  oulUvator,  aud 
no  other  creditor,  takes  the  produce  of  tliat  land  until  his  loan  be  discharged  : 
such  is  the  practice.  So,  if  the  husbandman  nsk  a  loan  of  his  landlord,  the 
landlord,  wlio  advances  a  losn  to  the  husbandman,  and  no  other  creditor, 
seizes  the  produce  of  his  land,  at  the  time  of  gathering  the  harvest,  for  the 
payment  of  the  loan  he  has  advanced  :  this  custom  also  subsists  iu  this 
country  ;  and  on  tliis  point  there  is  also  the  authority  of  a  ti'it  of  CatyAyaka 
(381) ;  for  there  is  no  objection  to  consider  laud  and  the  like  as  compre- 
hended, in  that  text,  under  the  word  "  capital."  This  will  be  discussed 
under  the  head  of  Payment  of  Debts :  hat  hence  it  avpeart',  that  land  or 
the  like,  on  which  there  is  such  a  lien,  may  be  includea  in  tlie  terms  of  the 
text.  So  in  other  cases  also  ;  for  it  only  intends  some  ground  of  confidence 
in  future  repayment. 

"  A  pledge  of  adequate  value  ;"  by  the  price  or  use  of  which  the  debt  may 
be  discharged  with  interest :  such  a  pledge,  whatever  it  be.  It  relates  both 
to  the  pledj^e  to  be  used,  and  that  to  be  merely  kept  in  hisliands.     'J'heuee 
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of  this  condition,  Oial  it  ihoiild  he  of  adequate  valut,  le  obvious.  Both 
names  for  a  pledge  (4dAi  and  hnndka)  are  employed  by  Vbihaspati,  in  a  text 
which  will  be  quoted  (80),  as  bearing  the  same  sense  :  but  here  a  distinction 
appears  to  be  intended  by  the  BBparate  mention  of  them.  That  distinction, 
on  the  concurrent  opinions  of  Chakdeswara,  Vachespati,  BhatadWa 
and  others,  is  as  toWov^ :  "  Adhi"  is  a  pledge  to  be  used  ;  such  ai  land 
pledged  with  its  produce  ;  a  con,  a  female  buSalo  or  the  like,  mth  her  milk  ; 
a  tree  or  the  like,  with  its  fruit ;  an  elephant,  a  horse,  an  oz  or  the  like,  to 
be  used  for  burden  ;  distinguished  by  this  circumstance,  that  they  are  not 
necesHarily  impaired  by  use.  "  Bandha"  is  a  pledge  not  to  be  used,  but 
merely  kept ;  as  a  copper  caldron  or  tha  like,  a  mass  of  iron  or  ingot  of  gold 
and  the  like  ;  distinguished  by  this  circumstance,  that  they  are,  or  may  be, 
impaired  by  use.  This  will  be  eiplaij^d  at  latge  in  the  chapter  on  Pledges. 
It  may  be  noticed  by  the  way,  that  a  thing  pledged  should  not  be  bypoUie- 
cated  by  the  creditor  to  another  pereon  as  security  for  a  debt  contracted  by 
bimaelf. 

"  With  a  anfficient  surety  ;"  with  a  good  sponsor  :  one  by  whom  tlie  sum 
can  be  paid.  Bhatadbva. 

The  sufficiency  of  the  surety  conaisU  in  hia  power  to  enforce  the  punctual 
payment  of  the  money.  Ohanskwaea. 

By  these  jf&iuu  both  the  surety  for  the  advance,  and  the  surety  for  r@pay- 
ment,  are  described.  One  gives  security  against  the  absconding  of  the 
debtor  ;  he  is  surety  for  appearance,  and  makes  a  promise  in  this  form,  "I 
will  produce  this  man."  He,  in  confidence  of  whose  assurance  a  loan  is 
advanced  to  any  person,  is  sponsor  for  honesty  ;  he  affirms  "  this  person  is 
unezceptionable,"  The  sufficiency  of  the  first  of  these  consists  in  his  ability 
to  produce  the  man  if  he  abscond  ;  or,  by  keeping  iti  vUm  the  debtor's 
property,  to  distrain  his  effects  ;  and  so  forth.  The  sufficiency  of  the  last 
consists  in  his  skilful  judgment  of  a  man's  veracity,  and  so  forth.  The 
Buffidency  of  all  tureiiet  consists  principally  in  wealth  adequate  to  make 
good  the  debt.  Accordingly  this  is  actually  expressed  by  BHATASferA.  But 
ID  faoti  honesty  should  be  considered  as  a  requisite  to  the  snfficiency  of  a 
sare^  ;  for  much  time  would  be  wetted  in  litigation  if  a  dishonest  surety 
were  accepted.  It  should  be  understood,  that  a  person,  such  aa  a  spiritu^ 
parent,  from  whom  money  cannot  be  recovered  by  har^h  importunity  and 
other  eompultory  methods,  is  not  a  sufficient  person  in  a  matter  of  surety- 
ship, however  venerable  he  be.  Of  this  wise  persons  may  judge  from  the 
simple  exertion  of  their  own  intellect.  A  text  of  VniHAfiPATi  (112)  is 
authority  for  distinguishing  four  sureties.  That  text  is  explained  in  the 
chapter  on  Sureties. 

"With  a  written  agreement"  (11) ;  with  a  written  contract  of  loan  : 
such  a  writing  is  noticed  by  Vbihabpati,  cited  by  Bhavadkva. 

12. 

VbIhaspati  .- — That  mutual  instrument  which  is  executed  -when  the 

loan  is  delivered  and  accepted,  is  called  the  written  contract  ofloaD. 

The  will  to  make  and  receive  a  loan  is  the  cause  of  the  coniract.  The 
oonstructaon  therefore  ia, "  when  the  loan  is  delivered  and  accepted  by  the 
will  of.  the  parties  reBpectively,"  Ac.  What  kind  of  writing  should  be  given, 
is  dechired  by  NAbeda,  quoted  in  the  Vyavahira-tattea. 
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13. 

NAbeda  : — Written  evideace  is  declared  to  be  of  two  sorts ;  the  first, 
ID  the  handwiiting  of  the  party  himself,  which  need  not  have 
subscribing  witnesses ;  and  the  second,  in  tJiat  of  another  person, 
which  ought  to  be  attested  :  the  validity  of  both  depends  on  the 
usage  established  in  the  countiy.  (i^) 

An  inBtmment  in  the  handwritJDg  of  the  party  himself  ia  good  evidence, 
even  though  it  be  nnatteated  ;  and,  in  that  of  anothei  person,  if  atteated  : 
Buob  is  the  coDStruction  of  the  text  bj  the  relative  order  of  the  terms.  "  On 
the  usage  of  the  country  ;'*  on  snch  uvgfii  in  reapect  of  writings,  aa  subsista 
in  each  country  :  on  that  usage  the  validity  of  bath  depends  ;  namely,  of  an 
instrument  in  the  handwriting  of  the  party  himself,  and  of  one  in  the  hand- 
writing of  another  person. 

The  Vffavah&ra-tatua. 

"  Even  though  it  be  unattested  :"  this  expression  suggests,  that  an  atteat- 
ed instrument  in  the  handwriting  of  the  party  ia  also  included,  under  this 
text,  as  a  valid  document.  Thus  the  sense  is,  that  any  attested  writing  is 
good  evidence  ;  and  one  in  the  handwriting  of  the  party  himself  ia  good 
evidenoe,  even  though  it  be  unattested.  But,  in  fact,  it  is  the  practioe  of 
ovx  country  to  call  to  witoesa  the  divine  form  of  justice  {Sri  Dhbbha)  on 
such  writings.  An  instrument  in  the  handwriting  of  another  person  ought 
to  be  attested  ;  and  tbere  the  wiUiess  should  be  human  :  but  even  to  euoh 
writings  it  ia  usual  to  attest  the  divine  form  of  justice.  However,  should 
the  party  deny  an  instrument  in  the  handwritingof  another,  and  to  which 
the  name  of  justice  is  subscribed  as  sole  witness,  how  can  the  judge's  doubta 
be  satisfied  P  The  ingenuous  evidence  of  witnesses  should  therefore  be  ad' 
duced  to  prove  an  instrument  drawn  in  the  handwriting  of  another  person. 

Is  not  the  scribe  himself  suob  competent  evidence  F  This  should  not  be 
objected  ;  for  TiJUT^WALOZJk  declares  dubious  the  evidenne  of  less  than 
three  vvitnessea  :  and  properly  these  witnesses  should  be  of  the  same  class 
with  the  party  ;  but,  if  that  cannot  be,  they  m&j  be  of  other  classes. 

14. 

YjiJNrAWAlCYA : — There  should  in  general  be  three  Cl6)  witnesses ; 

persons  who  take  delight  in  acts  ordained  in  the  V^da  and  in  sacred 

law  hooks ;  and  properly,  they  should  be  of  the  same  sex  and  class 

(Ifi)  AocardiDg  to  Qie  ondent  Soman  Law,  •tipnUtioiu  diObred  from  prantutt  lud  paett, 
iaanntich  as  the  former  mlffht  bavo  been,  nu^e  m  mmplo  uid  ordirxaiy  faa^uafe,  the  l&tter 
only  faipi«scTibed  and  aolsam  laugiiaga.  The  former  might  havebe^  toade  hy  wiitjog 
between  pereoni  abeeat ;  the  latter  b7  vorda  only  and  between  penona  pment. 
_  6o,  likewlae,  among  Iha  uLdent  Sotuam,  all  volontary  nommate  contraoti  were  wtitlsn 
either  by  the  partlea  taemtelTeii,  or  by  one  of  the  witoeMea,  or  by  a  domeBtic  aocretuy  of 
of  the  pertiea  oalled  a  JfoUwMt ;  the  oon'      '       '       "  ■  ■    ■  ■  •  ' 

who  gave  It  a  nnblio  authority  by  recaivinj 
thaceof  uadei  his  leal.    Tide  Powbil,  " 

(IS)  According  to  YitjJiTAWiLCVt,  c 

of  tho  r^rfii,  may,  with  the  eonaent  of  both  pi , , » 

thia  cue,  the  witnMs  maat  be  regarded  as  acting  the  part  gf  u  umpIie.—EDiToa. 


nnlnu^  wban  Sniahed,  wsa  oanied  to  a  magiltrate, 
'ing  it  inler  acta,  fumiahing  eaoh  of  the  partlea  a  oopy 
"On  Contraoti, and  AgreemoQte,"    vol.  1,  p.  33Q.— 
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with  the  partyfor  whom  they  give  evideDce:(i^bui,  if  that  cannot 

be,  those  of  all  classes  tnfty  be  examined.* 

Here  it  should  be  noticed]  that  ntteBted  writings  only  ought  to  be  gjvm ; 
tor,althouffk  YiJNTAirALCYA  (15)  declares  an  unattested  instrument  in 
the  h&ndnriting  of  the  party  himself  sufficient  evidence,  yet  he  also  declares 
it  to  have  no  validity  if  it  were  obtained  by  force  or  fraud  :  nhen,  therefore, 
a  judicial  proceeding  is  subsequently  held,  should  the  defendant  plead  that 
it  was  obtained  by  force  or  fraud,  iben  tiie  arbitrators  and  the  kin^  may 
doubt  its  validity.  For  this  reason  a  writing,  which  has  subseribiug 
witcesBes,  is  preferable. 

15. 
YAjhtawalcya  : — But  every  document  which  is  in  tbe  handwriting 

of  the  party  himself,  is  considered  as  sufficient  evidence  even 

without  witnesses,  unless  obtained  by  force  or  fraud, 

"  UpaShi"  here  Bignifies  fraud. 

'  Such  usage,  in  respect  of  writings,  as  subsists  in  each  country. 't  In 
some  countries  the  practice  is  as  follows :  After  an  auspicious  term  (at  Sri)ClS) 
preceded  by  an  epithet  allosive  to  memory  (at  smaranasila),  tbe  name  of 
the  lender  is  written  in  the  seventh  case  and  plural  number  ;  and  the  name 
of  the  borrower  is  inserted  with  the  termination  of  tbe  sixth  case  before  the 
word  "  user"  or  borrower  {C'Mdaca)  Nest,  the  word  "  Casya"  is  written  : 
after  whieh  a  word  expressive  of  bond  or  obligation  for  debt  is  inserted,  and 
declared  by  the  word  "  this"  subjoined.  Next,  the  meaning  of  the  parties 
IB  stated,  the  stipulation  of  iuterest,  the  promise  of  payment,  and  a  binding 
clause  ;  then,  after  dating  the  instrument  by  the  hoW  month  and  day,  the 
debtor's  name  is  again  written,  with  the  termination  of  tbe  sixth  case,  ou 
the  right  hand  ^Aa  of  the  paper  ;  joid  the  designation  of  place  ia  added. 
The  names  of  the  witnesses  are  written  on  the  back  of  the  instrument.  "The 
usage  established  in  the  country"  intends  this  and  other  forms;  Whatever 
be  the  usage  in  esch  country,  that  only  should  be  observed  in  that  country : 
and  tbe  practice  above  statud  is  almost  literally  directed  by  Tajntawalcta  : 
for  he  suggests,  that  the  lender's  name  shovdd  be  first  written,  and  that 
tbe  instrument  should  be  dated  by  the  year,  month,  and  day. 

16. 
YAjnyawalcya  ; — Whatever  contract  shall  have  been  concluded  by 

mutual  consent,  a  written  memorial  of  it  should  be  attested,  after 

the  lender's  name  has  been  first  inserted : 

(IT)  Haku  glm  a  similar  diraction  »  aganenl  mlo.  In  bis  Intlitatt,  Ch.  V,  v.  SS  he 
dedaiea  tltiu: — "Womsn  ■honld  ngnlariy  be  witne«a«a  fiir  mnnen;  twice-born  man,  for 
meo  tiStB  tiriee-bam;  good  BervnnM  ftnd  mcchanicke,  for  Bo-vuila  and  meiiliuiii^ ;  and 
Ihoae  of  the  lowest  race,  for  thooe  of  the  lowest."  He,  however,  makes  an  Bzoeirtian  inunedi- 
■tel7  after.  "But  anjr  pereou  whalerer  who  has  puaHiro  knowledge  of  tranaaationB  in tho 
private  apartmante  of  a  haiuw,  or  in  a  fotwt,  or  at  a,  time  of  dnth,  ma^  give  eTideoce  between 
the  iiarUn."— Editob. 

*  The  flnt  sod  last  parts  only  of  this  text  ware  cited;  I  quota  it  at  large  from  other  Digoslj. 
f  Conunent  dted  from  the  Vj/avahdra-lalwa  on  t.  13. 

(IS)  Sri  or  SArf  eigniflcs  proaperin-.  wealth,  fortune ;  al^o  their  personiflcatiMi  as  a  goddns, 
ibefoddeMOtprtepority,  and  wita  of  Vubnv  :  the  term  ia  UEed  as  an  honoride  prefix  to  tbe 
Damas  of  psnona  or  diTiniUca,  and  likewise  at  the  begiDDing  of  mannscniitB,  letters,  and  oILcr 
doonmsiita ;  and  whan  intended  to  be  very  complimentary,  tho  lenn  n  repealed  or  (he  repeli- 
lion  is  indicated  \>j  a  numeiHl. — Editor. 
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2.  It  should  bear  the  year,  moDtb,  half  month,  and  day,  frith  the 
designation  of  the  debtor,  by  his  name,  clasa,  and  the  like* 

The  epithet  allasive  to  memory  is  suggested  by  a  teit  of  Mihv.  It  con- 
veys, that  this  itulrummt  is  written  for  the  sake  of  astUting  memory. 

17. 

Menu  : — ^Even  in  the  space  of  six  mouths  men  forget  occurrences  i 
therefore  where  letters  and  writings  anciently  invented  by  the 
beneficent  Ureator.<'^> 

By  the  custom  of  the  country,  instraments  are  now  written  in  the  dialect 
of  the  FovonorH^);  but  among,  eminent  £niAman4U  and  others,  writings 
an  also  drawn  in  another  language.  In  some  written  contracts  for  an^i- 
cious  rites,  as  marriage  and  the  like,  the  word  "  smuti'  is  first  written :  its 
intent  is  a  prayer  ;  may  this  rite  be  auspicious !  This  is  noticed  by  the  way. 

18. 
YAjntawalcya  : — When  the  transaction  is  completed,  the  borrower 
should  sign  his  name  with  bis  own  hand ;  addmg, "  what  is  above 
written  has  the  assent  of  me,  son  of  such  a  one." 

This  suggests,  that  the  debtor's  nai6e  should  be  written  above  the  cen- 
tract.  We  do  not  determine  whether  additional  matter,  as  titles  and  the 
like,  and  omissions,  as  leaving  out  the  name  of  the  party's  &ther  or  the 
like,  be  founded  on  practice,  or  on  the  reason  of  the  law,  or,  in  tht  latt 
instance,  originate  in  indolence. 


(19)  From  the  frvqiunt  allndou  to  "  writins"  made 
ftc,  it  would  appear  that  Ibis  art  haa  been  practioed  > 

It  la  bowertr  Temarkabls  that  in  the  hiatorr  of  earl;  Ituuiu  ui*»Hm>  nu  ubueb  m  iubhu  v. 
IhaesUtenoaof  the  msterlalaoonnecied  with  writiiiB.  The  eidinai;  rnodnn  wotda  fOr  book, 
wp4r,  iiil^  wrlline^  Ad.,  an  lud  not  to  be  diaooTsed  in  an;  5a«ib^  wDit  of  gtandneaatio^^ 
Tba  AidMunf,  otaarrtaproftaaarHULLBm,  "nsveripeakof their oran/Aoiorboaka.    Tn«7 


arriaproftaaarHULLBm,  "  never  apeak  of  their  oran/Aoi  or  booka.    Tn«7 

apeak  of  their  Vida,  which  meana  "kuowled^."  They  speak  of  their  5ruf<  which  meena 
what  they  have  haaid  with  their  eara.  The?  apeak  of  BmriU  which  moana  what  their  fiithera 
luna  dedbred  nnto  them.  We  meet  with  Brdkmanai,  1.  e.,  the  aayhiBH  of  SriJimant ;  wiln 
8»trai,\.t.,  thsallili^af  mlsa;  with  Vtilangat,  i.e.,  the  membera  of  tba  F^da;  with 
Pr»eMtumM,  I.e.,  preachiaga;  ■wUhSailrat,  i.e.,  teaching! ;  -with  SariOHOi.i.- b.,  ataDon- 
■tratlona;  but  we  netarmeet  with  a  book  or  a  votnine,  or  a  page."  The  worda  for  ink /km'^ 
IMi,  nut',  gtlaJ  and  pan  ftaUmaJ,  have  all  a  modem  appeannoe:  and  aa  to  Seyulna,  the 
name  of  the  wri(M~e*at«,  piooeading  from  a  XtAatriya  &tbec  and  a  Slidra  mother,  it  doai  not 


f  The  Mnalanrfni. 


(20)  The  tan  Frfvaiia,  "t*««iliie  ■  forelnier,  waa  applied  otiginall;  b;  tha  i 
wntoa  to  tha  ionowf  or  Oreeka  ;  and  probablr  alao  to  Oneco  Bacbfiuu  :  bnt  ii  .^^^ 

to  tlie  Arait  and  Jfriamimrfaiw,  and liteirtBe  to Bnropeane.    In apasaage  In  the SarirWH^M 
dted  by    riiiBiiaaiii  Max  lIeLt.aa,  the  ItoUowing  notice  b  fonnd  oeacriptive  of  the  enslonta 
paonliai  to  eeviral  toitigu  naltena ;  "  The   S<lia»  have  haU  their  head  ahom ;  the  Tdtmnai 
and  Xamit^  dia  whole:  the  Faradat  wear  their  hair  bte;  and  the  Failavat  wear  bearde." 
<"Hialorvof  AnoiaDt  Sanikrit  literatnra,"  pace  54.)    The  "  Tivanai"  alindedto  iathe  i 
abora  paaaue  avidanUy  raliira  to  the  Oreeka,— wbUst  lti«  SMa>  *i 
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"Hilf  ft  month"  (16);  a  side  o/  the  month,  that  is  "  a  fortnight."  i^^) 
"  B7  his  Dftine  ;"  by  the  name  of  the  debtor.  "  His  class ;"  the  sacerdotal 
or  other  class.  "  And  the  like ;"  the  V4da  vAich  he  foltoun  in  toUmn  rittt, 
and  so  forth.    . 

19. 
TiJNTAWALCTA  declares  the  form  of  attestation  : — And  the  witnesses 

should  sigD  their  names  all  together  in  their  own  handwriting, 

after  writing  the  name  of  theu-  fathers  and  eo  forth ;  adding,  "  I, 

son  of  such  a  one,  am  witness  to  this  writiTig.'' 

Here  it  is,  in  sabstance,  expressed,  that  the  omission  of  the  name  of  the 
witness's  fatJier  is  founded  only  on  usage.  If  the  inatrnment  be  in  the  hand- 
writing of  another  person,  the  writer  of  it  should  add  at  the  bottom  of  that 
iostmment,  "  written,  at  the  request  of  both  parties,  by  me,  such  a  one,  son 
of  such  a  one." 

20. 
YAjhyawalcya  : — Let  the  writer  nest  suhscribe,  at  the  end  of  t/te 

wrUir^,  "  this  has  been  written,  at  the  request  of  both  parties,  by 

me,  such  a  one,  son  of  such  a  one." 

Sttt  the  practice  is  for  the  sciibe  merely  to  sign  his  name  with  the  Iett«ni 
1(U  {ttanding  for  Ja>)-  AU  this  ia  only  mentioned  to  obviate  the  supposi- 
tion, that  the /omu  of  writings,  which  occur  in  practice,  are  not  directed 
by  Sage3.(!2) 

If  the  debtor,  or  a  witness,  be  illiterate,  the  following  text  directs  the 
form- to  be  observed  in  that  case. 

<3l)  Tbe  Hindiu  dus  their  jem  ii 
naae.    Thau  jem  ore  cslcolaled  uscoi 

lh«  moat  Midtot  method  of  coiopnlin^  ti — 

OQTlioM  eailtdpaicha,  of  which  one  ii  ntimed  SukJa  or  Siidfta  "the  bright  htH,"  the  other 
Xritimi  or  iaiuta,  "  the  dark  half ;"  and  each  of  these  two  portiona  contain  firteen  littiulti, 
wUoll  ID*T  bo  termed  "  lunar  dnya  ;"  reckoned  thim  new  moon  to  new  moon,  and  not  ftom 
o  full  moon,  u  is  thepractioe  at  BenAree.  Whan  the  Stia  year  ia  empli^ed.  It 
.j_.i_  .1.  i-.i..  ,r  ^ra  of  a  prince  of  the  South  of  India  named   SlLrr/HAKa, 


danates  eopadiU;  lAt  Saka  or  Mrt,  of  a  prince  of  the  South  of  India  named   SiLrrXHAKA, 

:__  * —  .!._  .tn-.i  y^^j  gf  j]jQ  Christian  era.     In  docnmmti _.-jt_  __,._.       * 

11  Uieee  particulars  are  entered,  as  required 


IS  from  the  79th  year  of  the  Christiaa  nra.     In  docammts  eiecoted  by  natlTM  ik 
allth --■-- ■-'   ^-'-  -1-.—     T, 


(2n  The  vorda  Sdtattam,  patram,  and^  ekUlu,^tn  tl 


-t  Saniirit,  Kad  the  latter,  adopted  ii  __  .  ., ._, 

from  the  Sindi,  CliittM,  whence  the  English  CMt  fbr  a  Note,  Theae  ttrmi  are  ordinarily 
mployed  to  denota  any  deed,  inatrnment  or  writing,  &c.  There  are  varioui  doscriptioiL*  lU 
doiniment*,  aocMdint;  to  the  nature  of  the  traneactian  to  which  they  relate.  In  conunon 
dealinga  Uie  hllowing  are  chiefly  mat  with  :— 

Ollu  CHif  (h,  or  patram,  a  mortgage  deed. 

Uianpadiki  Chiltu,  a  deed  of  agreament. 

Mil-ui<mp«iiki  Chillti,  a  aupplamentary  agreement  implying  tlie  existence  of  aome  pre- 
vlonadeed. 

Bk6gapttram,  a  deed  of  temporary  aaaignment. 

Bkit'ddna  iMfram,  ad««d  ofgiftof  land. 

Dliarmaddmi-patTam,  aa  aaaignment  of  land  for  charitable  purpoees. 
-Tavajii  Srij/a-patram,  a  tale  of  land,  jtc,  redeemable  within  a  fixed  period. 

StMhakriyn-pMrtm,  an  atiBoIute  bill  of  sale. 
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Vtj(SA  : — But  a  borrower,  who  ia  unlettered,  should  direct  anothei 

person  to  aubscribe  hia  declaration  of  assent ;  or  a  witneas,  in  the 

same  predicament,  should  cause  hia  name  to  be  signed  by  another 

witness,  in  the  presence  of  all  the  witnesses. 

When  these  and  other  local  usages  are  observed,  then  an  instmment  in 
the  handwriting  of  the  party  himself,  and  one  in  the  handwriting  of  another 
person,  are  vaM,  and  good  evidence  ofcontrtutg.  Such  is  the  meaning  of 
the  Sage,  as  expounded  by  aatbore.  But  in  fact  all  this  should  be  consi- 
dered as  intending  such  a  document  as  may  remove  the  doubts  entertained 
by  honeet  arbitrators  or  by  the  king.  Else,  U  ail  the  partitt,  the  borrower, 
the  lender,  the  witnesses,  and  the  writer,  be  nnacquaintod  with  the  forms  of 
writings,  and  a  creditor  could  not  recover  a  debt,  though  really  lent,  not- 
withstanding  the  existence  of  an  attested  writing  in  any  irregular  form, 
there  would  be  a  failure  of  justice  on  &e  part  of  tiie  king.  Again  ;  if  the 
instrument  were  not  snbscnbed  by  witnesses,  but  it  be  stud  by  a  witness, 
*'  I  know  this  instmment,"  and  the  instrument  be  admitted  in  evidence  by 
the  arbitrators  on  any  argumenta,  it  is  an  attested  instrument,  lliis  is  men- 
tioned by  the  way;  the  rest  may  be  leamt  under  the  title  of  Judidsl 
Procedure  :  but  something  has  been  said,  in  this  place,  to  make  known  the 
sort  of  writing,  by  which  a  monied  man,  who  advances  a  loan,  may  be 
secure  from  losing  bis  cause,  should  a  dispute  afterwards  arise.  This  we 
deem  reasonable. 

"  Before  credible  witoeeses"  (11):  this  is  another  case  of  written  agree- 
ments ;  for  the  presence  of  witnesses  is  suggested  by  the  form  for  drawing 
written  contracts  j  and  the  sense  of  the  text  appears  to  be  this  :  He  should 
advance  a  loan,  on  receiving  a  pledge  to  be  used  by  hjm,  togcUier  with  a 

The  term  Sdianam,  in  addition  la  Its  slgniflcatioii  of  a  written  eogsgncent  or  contract,  hu 
Tdferance  eEpadoUy  to  ■  ro^  order  or  edi;^  or  a  royiJ  grant ;  irhich,  when  loHcribcd  on  Btono 
is  dcaigTiated,  SHOtdttoum  ;  and  Then  engraved  on  copper  pUtee,  TiiBtratisatuim. 

I>e«d«  of  gift  generally  temiiuta  wiQi  wmie  tft  quotation  or  aphorism  rdlative  to  the  use 
and  bcoeflt  of  donatioiia,  followed  bf  impiecation  on  those  hg  whom  (he  grant  ia  voided.  The 
foUovinB  Bamkrii  stajua  ia  tlio  one  oommonly  found  at  the  ond  of  docunenla  of  Uii> 
deeeriptloD. 

Svadatld  itifftmampimnitamparadalldnu  pdiaKam  : 
I^eiiitUpahdr^tta  tvaHattam  ntihp' Aatam  hhavil. 

Translation :— "  The  protection  of  that  which  bee  been  givon  by  anotbor  is  moie  meritoriotu 
than  one'e  own  gift ;  aitd  by  seizitig  that  which  another  hae  given,  one's  own  gift  becomes 

Itnu;  ■«  veil  be  etated  in  this  place  that  in  order  to  constitute  a  sale  or  gift  of  land 
valid  and  complete,  Uie  vendor  or  donur  ehould,  according  to  epedsl  practico,  ooavey  bia  Own- 
ership in  the  toil,  extending  over  eight  particular  incjdcmte  called  Athtathigam,  at  "  the 
eight  rights."    These  arc  epeciSed  in  the  sulfjoinad  Sanskrit  couplet ; 

Jfidhmiiihepa  jHuAdnom  tiddha  tAihya  jnldmrilatn  ; 
Akckmy'a  dgdmi  tamyuklam  tt»)it»th6gft  aatmmvHam. 

Mesnlng  the  following  particulars : 

1  Nidhi,  treasure  trove.  2  Nikshrpa,  property  deposited  on  the  land  not  claimed  by  another. 
3  FdtAdtta,  mounUins,  rocki,  uncultivuble  or  rocln'  land,  end  their  contenU  and  pTodnel?, 
as  miliea,  minerals,  ttc  4  Siddhi,  all  cultivable  land  yieldm|;  produj:e.  5  Sddhya,  the  woducs 
from  such  land.  6  Jaldmrilam,  rivers,  tanks,  weDs  uid  tboir  produoe.  7  Akshini,  pnvUsgvs 
actnall]'  eigoyed.    B  Ag&mi,  pionpcctivo  rights  and  privileges. 

In  many  early  as  well  aa  mcdom  documents,  (bo  above  eight  rights  arc  speciflcalty  men- 
tioned, and  abBoIutely  aliened  to  Ihc  vendee  or  dimee.— 'Editod, 
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written  agreement :  thb  ia  one  cue.  He  should  advance  it  on  receiving  such 
a  pledge  before  credible  witnesses :  this  forms  a  second  case.  So  likewise  a 
loan  made  on  a  pledge  to  be  merely  kept  in  his  hands,  forms  two  cases 
(according  ai  it  U  trantacttd  hff  a  toriiten  agreemetU,  or  before  credible 
mtnateej  ;  hence  arise  four  cases.  Again  j  two  cases  arise  also  on  loans 
made  with  a  sufficient  surety ;  and  the  possible  cases  are  ux  in  number. 
Alluding  to  this,  Misra  has  said ;  "  any  of  these,  b;  which  confidence  may 
be  given,  should  be  furnished."  Consequently  any  one  of  these  six  modes, 
by  which  confidence  may  be  given  to  the  lender,  ^ould  be  adopted.  Hen 
a  pledge  to  be  used,  or  merely  kept,  aa  well  as  a  surety,  are  intended  to  give 
confidence  to  the  lender ;  and  the  writing  and  witnesses,  to  prove  the  truth 
of  the  loan,  if  a  judicial  proceeding  be  held  at  a  anboequent  tune. 

22. 
NAfiEDA  I — In  this  contract  there  are  two  tituDgs  which  give  confi- 
dence to  the  lender,  a  pledge  and  a  surety ;  and  two  which  afibrd 
clear  evidence,  a  writing  tmd  attestation. 

"  Confidence ,-"  assured  expectation  of  thereafter  receiving  the  loan  ad- 
vanced :  in  some  instances  a  surety,  in  others  a  pledge,  give  lucA  eot^ideaee  ; 
for  this  coincides  with  the  former  test  (11).  But  here  the  word  pledge 
(MH)  signifies  both  a  pledge  to  be  used  and  one  to  be  kept.  "  Clear  evi- 
dence ;"  certain  proof ;  sometimes  a  writing,  sometimes  attestation,  some- 
times both,  are  required,  according  to  circumstances,  for  the  sake  of  proof  In 
caae  of  dispute. 

It  should  be  here  noticed,  that  both  texts  (11  and  22)  are  ethical  precepts  j 
for  they  exhibit  causes  of  present  evil.  If,  therefore,  infringing  these  rules, 
a  man  deliver  a  loan  without  a  pledge,  or  writing,  or  the  Eke,  he  violates 
not  his  duty :  and  if  the  debt  be  any  how  proved,  the  debtor  shall  be  com- 
pelled by  the  king  to  repay  it  to  his  creditor.  Hence  the  practice  of  advano- 
ing  loans  without  pledge  or  writing,  in  some  instances  of  extreme  confi- 
dence. But  excessive  confidence  should  be  nowhere  reposed ;  for  the 
Herivtaua  directs,  "  Place  not  confidence  in  what  ia  unworthy  of  confidence, 
nor  excessive  confidence  tftwn  in  what  is  worthy  of  confidence  ;"  and  the 
adage  expresses  "  mutable  mind,  mutable  wealtii." 

In  like  manner  the  teit  of  CitrlTANA  and  NArbda*  (8  and  10)  are 
ethical  precepts ;  for  the  teit  points  out  a  present  evil,  "  the  lender  cannot 
in  general  recover,  Ac."  Consequently  there  is  no  breach  of  duty  in  lending 
anything  even  to  women ;  on  the  contrary,  it  is  a  duty  to  support  unpro- 
tected persons,  even  though  it  be  done  by  advancing  loans  :  and  if  the  debtor 
be  able  to  discharge  it,  the  king  should  ooforce  payment  of  such  a  debt 
But  a  man  who  infringes  the  rn^  and  institutes  a  suit  on  tuck  a  dAt,  incurs 
censure.    To  enlarge  would  be  vain. 

Thus  a  loan  should  not  be  advanced  by  a  money-lmder,  without  confidence 
and  means  of  proof  :  and  the  meaning  of  the  phrase,  "  in  what  form  a  loan 
should  not  be  made,"  becomes  evident. 
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CHAP.  II. 

OH  interest- 


Sect.  T. — On  Legal  Interest  in  generalS^'^'' 

SocH  interest,  as  may  be  taken  without  a  breach  of  duty  on  the 
part  of  the  creditor,  is  a  rule  {dhermct)  for  delivery  hy  the  creditor. 
Or  the  nature  of  a  thing  may  be  siguiBed  by  the  word  dherma:  as 
it  is  the  nature  of  robbers  to  hurt  living  creatures,  so  it  is  Uie  nature 
of  a  loan,  that  it  should  produce  to  the  lender  the  principal  sum 
advanced,  and  interest  in  addition  thereto.  Thus  interest  is  signi- 
fied by  the  term  "  rule  for  delivery."  Menu  propounds  that  interest. 

23. 
Menu  : — A  lender  of  money  may  lake,  in  addition  to  his  capital, 

the  interest  allowed  by  VaSisht'ba,  an  eightieth  pai't  of  a  hundred 

by  the  inonth.(M) 

"  Alloffed  or  dtclared  by  Vahisht'ha  ;"  this  shows  that  it  has  been 
anthoriced  by  YaGibht'ha.  Thus,  such  interest  is  allowed  by  all  Sages, 
and  is  therefore  legal :  by  taking  it,  a  man  does  not  viulat«  his  duty,  "  In 
addition  to  his  capital ;"  actually  increasing  the  creditor's  capital,  or  calcu- 
lated to  do  so  :  iucA  inttrat  be  may  require.  But  if  it  be  explained,  "  ia- 
creasing  the  debtor's  capital,"  the  ttTtte  it,  through  the  medium  of  monl 
worth  :  by  discharging  tbe  debt  with  interest,  immoral  conduct  is  avoided,  and 
increase  of  moral  worth  attained  ;  hence  wealth  is  alto  increased.  The  pur- 
port is,  that  the  money-lender  may  actually  receive  such  interest ;  for  COL- 

(23)  Tbe  Hindu  Law  permits  int«reBt  to  bo  taken  (with  aome  eiceptiona],  and  hai  pra- 
■oribed  the  ratea  W  be  rttatei  with  or  without  t,  pledge  or  auretv.  The  legal  «!«,  hOTrevar, 
vuy  ucoidiiig  to  tile  cute  or  clsea  of  the  borrower ;  and  it  will  be  obe^red  in  the  oanne  of 
tb*  work,  that  oonaidenble  difference  eiiiti  among  oommentators,  as  to  the  coaalnotion  of 
the  teita  which  reapeot  the  limitation  of  intereBt,  and  Cbo  invalidity',  or  immondit^  only,  of 
WJotuloaoaandMittnets.  Vide  Hxsbtnqton  s  Analyaia  of  the  bengal  Begnlatioiia.ToL  I, 
Mgs  196  ;  eaoond  edition  ;  where  much  infbmution  wiU  be  found  relatiiix  to  the  Hiitory  of 
the  Lav  of  Loana,  Interwts,  &o.  Br  Act  No.  XXTllI  of  18S5,  the  qusslion  ngwding  the 
rate  of  lnl«rat  to  be  levied  on  domunsnta,  haa  been  set  at  reit ;  and  ■  mtllbna  rule  mtio- 
dnoad  throaghoQt  the  Britiah  Empire  in  India. — Editob. 

(U)  Tbia  wc 
it  will  be  aeen  in 


,=  b:,  Google 


SECT.  I.]  ON  LEQAL  TNT&REST  IN  GENERAL.  2^ 

lAcabhatta  expoimds  it,  "oue  who  subaiats  by  interest,  mnj  take,  &c." 
It  might  aliio  signify,  "a  loan  may  praduce  the  intenst  allowed  by 
Vabibht'hi,  Ac."  .And  it  i»  aUo  expuuuded,  "a  borrower  may  pay  tim 
interest  allowed  by  VAfiisnT'HA." 

What  is  that  interest  ?  The  Sage  propouuda  it ;  "  an  eightieth  i>art  of  a 
hundred  by  the  mooth."  The  principal  sliould  tberefore  be  divided  into 
eighty  parts  ;  aud  so  mnch  as  is  the  quantity  of  one  part,  he  may  take  in 
the  same  kind  of  wealth  by  way  of  interest,  in  addition  to  tho  principal :  if, 
tlierefiirt;,  a  loan,  amounting  to  one  hundreil  suvti'naf,  be  divided  into  eighty 
parts,  oue  part  contains  a  tuverna  and  a  quarter ;  and  the  interest  in  this 
case  is  one  suverna  and  a  qu^tvter.  "  By  the  month  ;"  at  the  end  of  the 
month. 

It  is  said  by  some  lawyers,  that,  a  hnndred  being  specified  iu  the  text,  an 
ciglitieth  part  is  the  rate  of  interest  then  only  when  the  loan  amounts  to  a 
hundred  :  hence  it  appears,  that  the  rate  of  interest  varies  when  the  loan  is 
more  or  less  ;  aud  such  a  pnictice  is  observuble  in  some  countries.  On  this 
we  remark,  that  no  special  i-ate  of  interest  for  loans  exceeding  a  hundred, 
or  falling  short  of  a  hundred,  haa  been  recorded  by  any  Sage.  MKNtr  has 
not  Bpeeified  whether  it  be  a  hundred  shells  (M)  or  a  bundred  iwiwrnaj/ 
and  we  shall  explain,  in  its  proper  place,  the  text  of  HinirA  (30)  ae  intend- 
ing the  rate  of  two  in  a  hundred.  Uut  here  we  consider  "a  hundred"  an  a 
mere  example  ;  the  rate  is  the  same  on  less  sums.  VaSihbt'ha  expressly 
declares  the  rate  of  an  eightieth  part  on  less  than  a  hundred. 

24. 
VASisbt'ha: — Hear  the  interest  for  a  money-lender  Jeclai'ed  by  the 

-words  of  VaSisht'ha  ;  five  nidskaa,  or  onesuveTna  for  twenty  jKilas^ 

or  eiglUy  suveimas,  he  may  claim  and  should  receive  each  month  : 

tlius  the  law  is  not  violated. 


GtiTAUA : — The  legal  interest  for  twenty  palua  lafive  vidsluie  a  month. 

On  this  Home  remark,  that  the  mdsha  is  declared  by  Menu  to  contain 
five  crithnalai  or  racticdt,  ("  five  criiknatas  are  oue  mdsha,  and  sixteen  such 
mdthas  oav  mva-na  ;")  and  the  s,Kaxe  vt&ika  is  thus  explained  by  Aubba, 
"  the  first  mdsha  contains  live  seeds  of  tbe  gimjd."  (26)  Consequently  live 
mdshaa  are  equal  to  twenty-five  ractU&s  ,-  and  this  is  the  rate  uf  interest  on 
a  loan  amounting  to  twenty  :  such  is  tbe  ascertained  sense.  On  the  qnestion, 
"twenty  of  what  denomination  F"  the  tuverna,  which  is  menlioned  after 

sinill  ahell  {Cyprrta  Moiiela)  MuA  uooin  in  most 

,   .      ,        .  .  „  .     In  account,  four  kaurit  are  •qnal  to  one  ganda, 

ud  eightj  kanria  to  one^n. — Edituk. 

(16]  Ths  hsmp  plant— QmnoAu  ni^ira,  or  aceotding  (o  •ooie  authorittea,  Canmbit  Indic». 

1  ^ve  belDtr  particnian  of  iba  pment  ireiEhls  uid  value  nf  Kiins  of  the  caini,  £c,.  men* 

timiBd  in  die  text.    The  account  ia  extracted  ftom  ProfeaooT  Wilbsn's  "  Oloisary  of  Indian 

Ttnna:"— 

Uiiha.—Ka  clenicnlaiy  ■waight  in  the  system  of  goldsmilhi"  and  jewellers'  noighta 
UmnghDat  India  ;  and  the  basis  of  the  weight  of  the  cmrreDt  BilTor  coin :  it  is  vuioualf  roclc- 
ODad  at  e,  8  or  10  ratit,  or  leedi  oi  tho  Abna  pruatoriut,  which  usually  weigh  about  2  graina 
troy;  the  average  voigbt  of  the  inif>^,aM»tdingtoMc.  Coi.EBnooKE,wasI7|gTains:  the  actual 
weight  of  ieveral  examined  in  England,  sent  FTom  ditTerent  pnrta  of  India,  varied  from  H/s 
graiu  tg  18^  sraiai ;  the  Eenares  JUniAa  weighed  17^^  grains.    Mr.  }'giNs>p,  from  Ihe  weight 
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stating  the  quantity  of  a  moAa,  both  in  the  tezt  of  Menu  and- in  that  of 
YiJKTAWAXCTA,  should  be  taken,  ("  five  such  enAnalat  are  a  indfha,  and 
sixtean  such  maihat  a  wavema  ;")  for  five  mdihat  can  only  be  the  interest 
on  twenty  Biich  wvernat.  Thus  &  moerna,  consisting  of  sixteen  mithat, 
coDtains  eij^hty  raeticdi  ;  tta  eightieth  part  is  one  raeticd,  and  the  eightieth 
part  of  twenty  itivenuu  is  twenty  racUccu.  Twenty-fiTe  raeticds  are  intended 
by  the  rate  of  five  mdahaa  (21  and  26}.  (27)  Consequently  an  eigh^eth 
part  is  only  the  rate  of  interest  on  a  debt  amounting  to  a  hundred  suvernas  ; 
but  on  a  smaller  debt,  the  rato  of  interest  is  higher.  This  is  intended  by 
Va^SHT'ba  and  G6iaiia  ;  and  such,  it  may  be  aigued,  is  the  legal  rate  on 
fifty  or  sixty  suvernas,  or  the  like,  and  practice  is  obetrved  to  conform 
thereto.  How  then  is  it  said,  '  the  rate  of  interest  on  lot  suras  baa  not  been 
recorded  by  any  SageP'  And  why  is  it  said,  'VAfeisaT'EA  expressly 
declares  the  rate  of  au  eightieth  part  on  leas  than  a  hundred  ?' 

The  answer  is  this  -.  Mxitd.  after  saying  "  a  lender  of  monoy  may  take  the 
interest  allowed  by  VaIisht'ha,"  adds,  "  an  eightieth  part  of  au  hundred." 
Since  it  is  theoce  inferred,  that  Va^isht'ha  has  propouudeil  the  rate  of  an 
eightieth  part,  his  text  must  be  so  explained  as  to  state  an  eightieth  part. 

ii{tmvnXAkbor-ihakim.wm,  ttie  ituidArd  weicht  of  which  wu  11^  Jf4til«,  valued  the  lattn- 
*t  10^  fjnmi:  aanov  Sisab3r  lav,  uone-tweUth  of  tbelola  of  160  graiiu,  the  Hatha  ireighi 
IS  griiDB. 

Suvtma  OT  SiBitTna — ia  equal  to  uite«n  Mdthiu,  vhioh,  at  £  raliit  to  tbs  Mii\a,  make 
the  juvama  mach  (ba  same  as  the  loin,  or  from  17fi  (o  180  troy  gniiiu,  according  to  the  raria. 
Ijona  in  the  Talos  of  the  raHi. 

J'b/b,  TBra»on!arly,  Fal,  or  FU,  corruptly  J^tt—Thi*  meBBure  of  weight  of  gold  orailrer, 
vuiei  in  value,  being  equal  to  fonr  tuzamtu,  to  foor  orto  eight  lolas,  or,  in  common  use,  to 
three  laUu  two  miiiAui  and  eight  haitU,  ur  about  685  graina  troy.  In  Cuttack,  it  ii  a  weight 
for  brase,  &c.  being  the  twentieth  of  a  bUha,  or  equal  to  four  kartkai,  or  about  S20  graina.  In 
the  Dakhin  or  Deccan,  it  is  a  weight  of  twenty-eight  dabbai,  iiaed  in  weighing  ghee,  butter, 
Ac.    In  Kumaoa  it  is  a  weight  of  about  S20  troy  grains. 

Kartha,  Karihapana—a  equal  to  16  m4«*flj,  or  about  180  troy  graina  ;  in  TJriya,  it  ia 
written  Karita,  and  means  a  brass  weight  of  four  mArhat. — Bdiior. 

(IT)  In  addition  to  the  psrticalaia  gireti  la  the  precudiiig  note,  relative  to  the  principal 
Indian  waights  alluded  to  In  the  text,  the  fillowin^  table,  showing  the  relati,ve  Tsloe  of  coin*, 
Gold,  Silver,  £c.,  will,  it  is  tmaled,  prove  iatereating  to  the  resder.  The  InformaliDn  has  been 
dntwD  from  Man  □,  YXinTawALcra,  and  other  sources. 

3  Atoms ^1  Mote  or  particle  of  dust. 

8  Motes : =>!  Poppy  seed  uranit. 

3  Poppy  seeds  or  3  nits =1  Black  Mualanl  seed. 

3  IIIa<^  Mustard  seeds —  1  White  Mustard  seed. 

3  White  Mostard  seeds c^  1  Barley  oom. 

3  Barley  coma »  I  iri'»&idAi,  (or  berry  of  thejun/mhrub.) 

SKruhnihu =1  Mdtkt  ( or  kidney  bean,  Phiuatiu  radialM.) 

16  JfifiAos •  =1  Suvtrna. 

t  SufornM. .......  ..........  =  I  Falit^ 

to  FaUt  (according  to  Umv)..  w  I  I>hara«a. 

iSruhndlat —IXdsha. 

16  lathai —  ISiaraim. 

10  Dharanat ,,    aal  Falaar  SutamilHii. 

aSutamat „,..     =1  Nithka. 

CoFFln. 

tEarikai =1  F*la. 

1  Fana =1  Sariha,  i.  e.  one-fourth  of  t  Fala. 

It  Is  sot  unlikdy  aa  Mr,  Ellis  coiuocAirea,  that  the  word  Cdtv  (AMgliete»ab,)  the  lovert 
denomlnatiDn  of  copper  coin,  BO  being  reckoned  to  a/rMan,  has  been  derived  from  the  Smukrit 
Sanka,  mentioned  in  the  andent  Law-books.  Anoilo,  in  hia  OtnphyleetKm  LitiffvxFtrit- 
mm,  gives  a  Fenian  word  of  the  BaoM  sigtiificatiQn  and  sound,  as  Italice  tatta,  Lailnt  npta, 
OaiJice  coiiK.— Gditob. 
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Tlwt  expoution  on  Uie  text  of  Menu,  wMch  nukea  the  interest  fttlowed  by 
Va&8Ht'ha  one  case,  and  an  eightieth  part  of  a  hundred  uiother  case,  ii 
not  approved  by  CuLLtrcABHATTA.  Therefore,  the  interpretation  approved 
by  CsAHCiBWARA,  Bhavadiva,  YicHBSFATi  MiSRA,  and  others,  should  be 
Mlinitt«d,  as  follows.  In  these  texts  twenty  palat  are  intended  ;  and  the 
pala  should  be  taken  at  four  tuvenuu,  aa  stated  by  iSxsv  and  Yajntawalcta. 
Twenty  paltu,  therefore,  are  equal  to  eighty  tuvemai ,-  and  the  eightieth 
part  of  that  sum,  or  one  tuvema,  ia  the  monthly  interest.  But  here  mdihai 
are  mentioned.  This  apparent  incongruity  is  thus  reconciled  :  the  mdiha, 
contaiuing  five  cnehutla*,  as  stated  by  Menu  and  Y^jntawalcta,  roust  not 
be  taken  (for  it  b  not  applicable) ;  but  tiie  mdAa  stated  by  VRfHASPATi,  as 
quoted  in  the  Sttndcara  and  Chirtldmeni,  "  a  mdifuc  is  considered  as  the 
twentieth  part  of  a  pala."  Thus  the  twentieth  part  of  a  nivema,  containing 
eighty  racfico*,  is  equal  to  four  raeitca*  y  and  the  twentieth  part  of  a  jxifa, 
containing  four  tuvemai,  is  certainly  equal  to  sixteen  racticdi,  and  those 
make  one  mdiba  ;  five  of  these  are  equal  to  eighty  racliedt,  or  one  luvema. 
Thus  there  is  no  inconsistency.  Here  suvcma  is  of  the  niasculine  gender ; 
for  It  is  BO  employed  by  Mesu  and  YijNTA\?ALcrA,  and  is  so  exhibited  in 
the  same  sense  by  Aukra  ;(^)  but,  in  the  sense  of  gold  generally,  it  b  of 
the  neuter  gender,  for  Aueba  so  exhibits  it  in  tbb  sense. 

the  same  should  be  also  understood  of  other  things.  The  monthly  interest 
on  a  purdna  is  thus  explained  :  A  pana  consists  of  eighty  shells,  and  a  pant 
is  the  quantity  of  a  eariha  of  copper,  as  mentioned  by  Uenu  ;  "  but  a  cartka 
(or  eighty  ractie&t)  of  copper  b  called  a  pana."  The  caraha  b  the  fourth 
part  of  a  legal  pala  ;  hence  expositors  say,  a  pala  contains  four  earthas. 
Consequently  the  weight  of  eighty  racticdt  of  copper  is  a  pana  ;  on  thb 
ground,  the  Ancients  established  it  aho  at  the  valne  of  eigh^  shells  : 
accordingly  it  b  familiar  in  practice,  that  eighty  shells  make  a  pana.  A 
purdna  contains  sixteen  panat,  according  to  the  Hetndcara ,-  and  purdna  is  also 
practically  noticed,  for  sixteen  panas  of  shells,  in  penances  and  expiations, 
and  on  other  occasions.  Now  the  eighteenth  part  of  a  pana  is  one  shell ; 
of  a  purdna,  sixt«en  shells  ;  of  a  hundred  panat,  a  hundred  sheUs,  or  one 
pana  and  a  quarter  ;  of  a  hundred  purinai,  sixteen  hundred  shells,  or  twenty 
panas.  Or  U  the  money  be  in  silver  coins  Stamped  with  legends,  the  interest 
on  a  hundred  such  coins  b  one  coin  and  a  quarter  :  for,  on  eighty  pieces,  it 
is  one  piece  ;  and,  on  twenty  pieces,  a  quarter ;  which,  added  together, 
make  one  piece  and  a  quarter.  But,  if  the  principal  be  a  single  piece  of 
money,  the  rate  must  be  settled  by  its  value.  If  its  value  be  towt  puranat, 
then  siity-four  shells  are  its  eightieth  part ;  and  so  in  all  cases. 

Again  :  If  the  debt  consist  of  kine,  or  the  like,  the  interest  should  be 
settled  on  the  value.  It  should  not  be  affirmed,  that  they  cannot  constitute 
a  debt ;  for  the  limit  of  interest  on  cattle  is  mentioned  (65.)  Why  such  a 
practice  does  not  occur,  we  know  not.  Something,  however,  may  be  men- 
tioned to  SKplain  the  received  dUtinctions  in  t/tae  caset.  If  a  man  happen 
to  deliver  a  cow,  or  the  like,  as  a  loan,  the  interest  may  be  received  on  her 
value  j  bv.t  a  great  ofieuce  b  committed  ;  for  the  sale  of  a  cow  b  forbidden 
in  moral  law  :  however,  a  goat,  a  calf,  or  the  like,  may  be  taken  by  way  of 

(28)  Ambbaot  Ahaka  Sihua  is  the  celebrated  compilui  of  the  Snmkrit  vnzahnlaij ,  called 
from  hli  >ume  Amara  tSi/ia;  and  alto  died  under  <he  title  al  TrikSnda,  or  the  "Threo 
Booka,"  cnring  to  ita  dlvieion  into  aa  many  parts.  Auaba  sppearB  (a  hare  belonged  to  the 
aectof  BuDSBA,  He  ia  reported  lo  have  liTod  in  the  reign  of  VIXhAwXoiTt*  ;  and  to  have 
rormed  one  of  the  orDamenU  of  the  Coarl  of  KAja  Budit. :  he  mmt,  hence,  hare  aourished 
nearlj  a  tboiuand  yean  ago.  The  Amara  keiha  hea  been  edited  hj  Ha.  Cilirrookr  mth 
*n  BoBlish  Interpret  at  ion  and  annotatiuiu,  and  published  at  Calcutta  in  ISOB. — EniiDB. 
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interest,  without  any  offeoce  on  the  part  of  the  leceirer  ;  and  the  debt  should 
be  discharged  by  returning  the  thing  itself,  or  aooaething  of  the  aame  tiAture  ; 
as  already  stated  by  Misra.  But,  in  this  case,  it  should  be  returned  ud- 
bleraished  ;  or  another  cow,  or  the  like,  or  other  thing  of  equal  value,  should 
be  delivered.  Whatever  it  b  forbidden  to  sell  wnd  give  away,  should  not 
be  delivered  as  a  loan ;  for  the  offence  is  equal.  But  a  Brdhmana  may 
advance  lac,  salt,  or  the  like,  by  way  of  loan  ;  for  there  is  no  more  offence 
in  lending,  than  in  giving  those  things  ;  and  the  offence  is  restricted  to  the 
sale  of  such  things  ;  however,  at  the  time  of  repayment,  the  value  of  the 
salt,  or  the  like,  and  of  interest  accruing  on  it,  should  not  be  received  j  for 
that  would  equal  the  offence  of  selling  it.  The  interest  should  be  of  the 
same  nature  with  the  thing  lent ;  for  interest  is  propounded  at  the  eightieth 
part  of  the  thing  lenL 

To  revert  to  the  explanation  of  both  texts  (31  and  25)  ;  the  institutes  of 
Va^sht'ha  and  others  were  composed  by  their  pupils,  who  heard  the  pur- 
port of  what  they  record,  from  the  mouth  of  VaSisht'ha  and  the  rest :  hence 
it  is  said  (24),  "  declared  by  the  words  of  Va£i3Ht'ha  ■"  as  in  the  ordinances 
of  Mesu,  it  is  said,  "  Menu  ordained." 

"  Legal,"  in  the  tent  of  GdTAUA  (25),  signifies  justifiable  in  law.  that  is, 
not  illegal ;  for  it  coincides  with  the  expression  in  the  text  of  Va6i8Ht'ba, 
"  tbua  the  law  is  not  violated"  (24.)  Or  the  sense  may  be  this  ;  he  who 
takes  interest  allowed  by  codes  of  law,  which  may  produce  religious  merit 
by  means  of  pious  oblations  made  therefrom  to  Deities  and  Brahmawit,  and 
so  forth,  has  the  complete  benefit  thereof,  if  he  actually  do  moke  such  obla- 
tions to  deities  and  priests ;  not  so  he  who  celebrates  rites  with  wealth 
acquired  by  theft  or  by  other  nefarious  means.    As  is  declared  by 

Menu  : — Neither  a  priest  nor  a  military  man,  though  dietresaed, 
must  receive  interest  on  loans ;(^)  but  each  of  them,  if  he  please, 
may  pay  tiu  small  interest  permitted  by  law,  on  borrowing  for 
some  pious  use,  to  the  sinful  man,  who  deinanda  it* 

Which  is  expounded  by  Cull6ca6hatta,  "  may  advance  a  loan  on  small 
interest,  for  some  pious  use." 

(2!^  Tha  sncjeat  Jeva  Wers  inhibited,  under  the  Mobaic  dispensatioQ,  to  lend  money  on 
interast  or  umuy  lo  their  hrethren  in  distieea.  Fidi  EioDOB,  iiii,  25  ;  LETiricca,  iit,  37  ; 
mid  bIbo  DeuteroKomy,  iiiii,  10,— vbjcli  pasuge  drstinctl;  enjoins:  "  Thoa  eh&ll  col  lend 
upon  usury  to  thy  brotbor ;  uauiy  of  money,  usury  of  victuals,  uaury  of  anytliing  that  is 
lent  upon  usury.  This  reatriotion  was  limited  oniy  to  transactions  between  the  Jews  ;  for 
in  the  yorsa  iiomediately  Billowing,  Ihey  are  permitted  to  laud  money  upon  usury  "  to  strangets. " 
As  rognrds  tho  lav  in  Dedteronoky,  referred  to,  GaoTiL'i  among  other  ruasona  and  explana- 
tions, aesigna  this  one ;  "  that  the  chief  riches  of  the  Jews  lay  in  husbandry  and  money, 
whereas  must  of  the  uoighbouriDg  nations  made  vast  retunut  bv  merchandise :  and  therefore, 
usury  wan  allowed  the  Jows  in  moir  dealinpa  with  them,  whicli,  with  very  good  reason,  was 
forbidden  to  be  token  of  another ;  for  usury  laid  upon  buabandmen  is  everywhere  opprsesire." 
To  lbs  above  oipoeitlon  may  be  added  tho  fiict  that  the  law  in  ijneatiDn  was  eminently  calou- 
lated  to  endenr  members  of  a  community  to  one  anothar,  and  to  ooibrce  the  Biarcias  of  charity 
and  liberalily  among  fellow  Bubjools. 

The  Mahommedan  law  prohibits  the  toking  of  inWrost  for  the  use  of  money  upon  loans 
from  one  MosulnuEu  to  another ;  but  it  has  not  regulated  tho  rato  of  it  when  allaved  to  be 
taken  tVom a  hostile  infidel.  Uedaya,  book  in,  <£.  viii^  "otSiiia  or  Usury,"  vol.  11,  p. 
189,  &c.  For  some  pertinent  remarks  on  tbe  aubjecl  of  intereet  and  loans,  coDsalt  Mohteb- 
QUIEU,  "  Spirit  of  I^ws,"  book  ixii,  cb.  tii,  tt  ttg. — EDtTOH. 

■  Chap.  10,  V,  117.  I  do  not  alter  tho  translation,  which  conforms  to  the  literal  ssuso  of 
(he  leit,  though  it  consist  not  with  the  commeut  and  the  purpose  of  the  i|uotacion.  See  Sook 
II,  chap,  1,  r.Z3. 
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"  Legal  intereat"  (25)  ;  interest  ftuthorized  by  lav,  fit  tbe  rate  of  (jve 
mdthai  for  twenty  p^ai.  Tba  Sttndtara. 

We  eipouod  tbe  text  {SC>),  "  tbe  quantity  of  fire  mdthas  is  the  intereBt 
for  twenty  pa^,"  or  interest  eppertaining  to  t^stntj  patai  (tupplyincf  the 
word  "  pala"  by  a  secondary  sense  of  "  tieent^'J  ;  that  intereit  accrues  on 
a  Slim  of  twenty  palai.  But  some  rend  "  twenty"  in  the  fifth  or  sixth  cste 
(vinFateh  inittad  of  Tinsatih).  That  is  wrong,  for  it  is  not  approved  in 
the  Ettndcara.  Tbe  tense,  according  to  regular  construction,  is  tlms  :  "  tbe 
quantity  of  five  mathaa,  aa  interest  appertaining  to  twenty  palat,  is  legal." 

"A  month;"  here  "/"'■"  must  be  supplied.  In  every  text  where 
"  month"  is  not  specified,  but  interest  at  the  rate  of  an  eightieth  part,  or 
the  like,  is  mentioned,  the  word  "  month"  must  be  understood  :  and  the 
month  is  according  to  edvatia  time,  consteting  of  thirty  days  and  nights  ; 
uot  the  snura  month  from  the  sun's  departure  from  oue  sign  to  bis  depar- 
ture from  another  sign.  For  liAanDriANnAXA,  in  commenting  on  t«ita 
quoted  in  the  ifala  mdta  ialwa,  {"  certain  eacrilicea  and  acts  of  devntioa 
are  to  be  regulated  by  tdvana*  time  ;  bo  is  impurity  after  child-birth,  and 
the  like;  and  eo  iire  all  popular  and  forensick  transactions")  says,  that 
under  tbe  term  "  and  the  like,"  wi^es,  interest,  and  tbe  like,  sbonld  be 
comprehended.  Hence  it  is  inconsistent  with  law  to  regulate  civil  contracts 
by  laura  or  solar  time.  It  would  be  a  great  disparity,  were  a  wholt  month*! 
interest,  at  the  rate  of  an  eightieth  part,  or  tbe  like,  paid  npon  a  loan  taken 
on  tbe  last  day  of  tbe  sun's  passage  through  one  sign,  and  repaid  on  tbe 
following  day  ;  and  no  interest  paid  on  a  debt  contracted  on  tbe  first  day 
of  the  solar  moiUh,  and  discharged  on  tbe  last  day  of  the  same  month. 
This  should  be  determined  by  the  wise. 

Here  interest  for  one  month  is  declared  by  Sages  to  be  the  eightieth 
part  of  the  principal  ;  but  if  tbe  period  exceed  one  month,  the  same  rate  is 
directed  for  e»ch  month  :  since  the  expresaion  implies  repetition,  it  follows, 
that  tbe  interest  shall  be  an  eightieth  part  fur  eveiy  month  respectively : 
and  if  the  period  be  less  than  a  month,  it  appears  that  the  intereat  should  be 
computed  bj  a  sub-division  of  that  rate  ;  else  a  disparity  would  arise,  no  in- 
terest being  payable  on  a  debt  discharged  within  one  day  of  acomplete  month. 

A  greater  or  less  fine,  or  other  dedaion,  should  not  be  regulated  by 

very  minute  distinctions. 

But  some  attend  in  practice  even  to  minute  variations  in  fines,  and  the  like. 

26. 

VbIhaspati.  quoted  in  the  Retn&cara : — The  eightieth  part  accrues 

monthly  on  the  principal ;  and  if  the  inheres*  be  received,  the  loan 

ja  doubtless  doubled  iu  a  third  of  a  year  less  than  aevea  years ; 

tliat  is,  in  six  years  and  eight  months. 

"  Accrues  ;"  it  is  the  interest  for  each  month.  If  the  interest  be  received 
the  loan  advanced  is  doubled.    Or  the  seventh  case  may  be  here  used  in 

■  VvisAinllw  Viihnii-dhtrmittaTt. 
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the  sense  of  the  third,  "the  debt  is  douhled  by  accumulation  of  interest." 
Ill  what  time?  The  Sage  replies  to  this  question,  " in  &  third  of  a  year 
lest  thtin  «even  years."  Divide  &  year  of  twelve  months  into  three  parts  ; 
each  part  contains  fonr  months  ;  that  deducted  from  seTsn  years,  leaves  six 
ycara  and  eight  months.  Thus,  if  the  debt  amount  to  one  hundred  luvernoi, 
the  monthly  interest  is  one  tuvema  and  a  quarter  ;  the  annual  interest  is 
twelve  Mwernas  and  twelve  quarters,  or  fifteen  mvemat ;  the  interest  in  three 
years  amounts  to  forty-Sve  suvemat ;  in  six  years  to  twice  that  sum,  or 
ninety  tuienas  :  interest  for  eight  mouths  is  eight  tuvernat  and  e^ht 
quarters,  or  ten  mvernat ;  which,  added  to  ninety  tuvernat,  make  a  hundred, 
or  the  same  amount  with  the  original  debt:  consequently,  added  to  the 
priocipal  sum,  it  doubles  it.  This  ia  mentioned  by  VainABPATi,  to  prohibit 
further  interest,  after  a  loan  in  gold,  silver,  or  the  like,  has  been  doubled  by 
iuterest.     This  will  become  evident  under  the  title  of  Limited  Interest. 

This  rate  of  interest  is  ordaiued,  if  a  pledge  be  given  ;  VTiSA  propounds 
a  distinction  if  a  surety  be  given  without  a  pledge,  or  if  neither  be  given. 

27. 

VVASA  : — Monthly  ioterest  ia  declared  to  be  an  eightieth  part  of  the 

principal,  if  a  pledge  be  given  ;  an  eighth  part  ia  added,  if  there 

he  only  a  surety ;  and  if  there  be  neither  pledge  nor  aurety,  two  in 

the  hundred  may  he  taken  from  a  debtor  of  the  sacerdotal  cUuai^ 

"  An  eightieth  part ;"  the  eightieth.  The  RtinAcara, 

That  ia,  one  part  in  eighty  parts.    Here  a  pledge  intends  a  pledge  to  bo 

kept ;  for,  in  a  glosa  on  the  text  previously  quoted  from  Mshd    (2S)  to 

the  name  purport  with  this  text,  the  Betndcara  states,  "  this  concerns  a 

pledge  to  \k  merely  kept."    The  meaning  ia  this — In  the  case  of  a  pledge 

to  be  used,  since  the  use  of  the  pledge  ia  the  only  interest,  the  rate  of  on 

eightieth,  or  the  like,  is  inapplicable:  all  this  will  he  explained  under  the 

title  of  Various  Sorts  of  Interest. 

A  pledge  to  be  kept,  ia  one  which  would  be  impaired  by  use  ;  a  pledge  to 
be  used,  is  one  which  ia  not  neeatarily  impaired  by  use.  Here  it  should  be 
noticed,  that  if  a  man  contract  a  debt,  mort,K^ing  land,  or  the  like,  to  be 
used,  and  say,  "  the  use  of  the  land  shall  be  the  only  interest,"  in  that  case, 
since  there  is  no  other  interest  but  the  use  of  the  pledge,  the  rate  of  an 
eightieth  part,  or  the  like,  is  inapplicable.  But  if  he  say,  "  this  land  is 
mortgaged  to  you ;  paying  your  iuterest  from  its  produce,  I  shall  discharge 
the  priucipat  from  the  surplus ;  or,  if  the  produce  be  insufBcient,  I  will  make 
good  the  interest,  delivering  either  money  or  goods ;"  in  tliat  case  the  rate 
of  an  eightieth  part  is  applicable  even  to  a  pledge  to  be  used. 

Is  it  not  the  law,  that,  when  land  or  the  like  is  pledged,  the  entire  use  of 
it  should  of  course  be  taken  by  way  of  interest  ?  On  the  contrary,  usufruct 
in  excess  is  reprehended  by  a  text,  which  will  be  quoted  from  VBlHAapi.Ti 
(35,  7).  It  should  not  be  argued,  that  a  pledge  delivered  for  use  ia  a 
pledge  to  be  used,  and  one  delivered  merely  for  security  ts  a  pledge  to  be 
kept.    The  forfeiture  of  the  whole  interest  will  be  denounced  agunst  the 
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unauthorized  use  of  a  pledge  to  be  kept ;  and  the  forreiture  of  half  the 
interest,  against  the  unauthorized  use  of  a  pledge  to  be  used.  It  is  said  iti 
the  Dipaealieit,  "  if  »  pledge  to  be  kept,  that  ia,  one  which  should  be  securely 
preserved,  as  olotfaee,  omameiitB,  and  the  like,  be  used,  no  interest  ihall  b» 
rteMtd,"  It  is  not  said,  "  a  pledge  to  be  kept,  that  is,  one  not  delivered 
for  use  ■"  but,  "  a  pledge  to  he  preterved,  as  clothes,  omamenta,  and  the  like." 
The  proper  place  for  this  disquisition  is  the  chapter  on  Pledges.  Since 
many  texts  are  there  cited,  to  expatiate  in  this  place  would  be  idle. 

"  An  eighth  part  is  added"  (37) ;  and  that  is  an  eighth  part  added  to  an 
eightieth  part-  Hence,  two  pattas  less  than  two  purdnas,  or  one  purina 
and  fourteen  pauas,  arc  received,  if  there  be  only  a  surety. 

The  Retn&eara. 

In  that  book,  a  debt  amounting  to  one  hundred  purdnas  bad  been  already 
supposed  ;  hence,  in  this  case  also,  the  rate  of  interest  denoted  is  two  pawis 
less  than  two  purdntu  on  a  hundred  purdnas.  Hut,  in  the  gloss  on  this 
text,  the  letter  M  is  au  error  of  the  pen,  (a&ltyashtamabhiigasabita  instead  of 
sfiftyashtabh&gaBohita,)  for  the  text  exiiihits  sdshtdbhdga  trlth  eight  parts. 
Consequently  the  sense  ia  an  eightieth  part  joined  to  eight  parts,  and  the 
portion  not  specified  nnnst  he  a  aiiteenth  on  the  authority  of  usage.  Thus, 
whatever  be  the  amount  of  an  eightieth  part,  eight  parts  are  half  of  that 
amount.  But,  In  this  case,  ail  eightieth  part  is  twenty  panat,  and  these, 
added  to  half  that  amount,  make  thirty  panas,  or  two  panas  less  than  two 
purdnas. 

But  some,  noticing  another  rending  in  the  commentary  on  YijmrA-. 
WALCTi,  thasht'Mbhdga,  instead  of  sdshtdbhdga,  say,  the  interest  should  be 
a  sixtieth  part,  if  there  be  only  a  surety :  and  this,  they  say,  is  fit.  If  there 
be  neither  pledge  nor  surety,  the  interest  is  two  purdnas  for  a  hundred 
purdnas,  as  ordained  by  the  text  (27) .  If  a  pledge  be  given,  twenty  paiuu 
are  the  interest  prescribed.  But  in  this  case,  a  pledge  having  been  given, 
the  confidence  is  greater ;  for  a  chattel  of  equal  value  is  in  the  creditor's 
power.  If  there  oe  neither  pledge  nor  surety,  no  confidence  eiiate ;  for 
payment  rests  on  the  will  of  the  debtor  :  in  this  lost  case,  therefore,  the 
interest,  ordained  by  sages  for  a  hundred  ;>ur(£naj,is  greater  by  twelvepana;.- 
and  this  is  consistent  with  the  reason  of  the  law.  Now,  if  there  be  only  a 
surety,  conHdence  is  given,  but  there  is  a  possibility  of  trouble.  For 
instance  ;  a  man  advances  a  loan  on  this  consideration,  "  if  my  debtor  do 
not  repay  the  loan,  even  then  I  shall  subseqaently  recover  it  from  liia  surety 
by  a  suit  at  law  ;"  in  that  case  trouble  may  be  apprehmded,  for  the  recovery 
is  effected  by  the  trouble  of  litigation.  lb  la  Uierefore  proper,  in  such  a 
oase,  to  take,  in  addition  to  the  twenty  pana*  allowed,  where  a  pledge  is 
given,  six  panas,  or  half  the  additional  twelve  panas  allowed  on  loani  with- 
out security.  Now  this  nearly  agrees  with  the  rate  of  a  sixtieth  part.  In 
dividing  a  hundred  purdnas  into  sixty  parts,  GrBt  take  one  purdna  for  each 
part  ;  this  disposes  of  sixty  purdnas,  and  forty  purdnas  remain.  Again,  set 
half  a  purdna  towards  each  part,  thirty  purdnas  are  disposed  of,  and  ten 
purdnas  remain ;  and  each  part  is  one  purdna  and  a  half,  with  a  furthtr 
fraetwn  from  the  remainder.  Beduce  the  ten  purdnas  into  panas ;  the 
result  is  a  hundred  and  sixty  ^laniu:  setting  tvio  panas  toeacnpart,  the 
portions  amount  to  one  pumna  and  tonpanat,- a  hnndred  and  twenty 
panasxte  disposed  of,  and  forty  nanoi  remain.  Again,  set  half  a  puna  to 
each  portion;  thirty  ^Riu  are  (Dsposed  of ;  the  sixtieth  part  amounts  to 
one  purdna  and  ten  panat  and  a  half,  with  a  further  frattim  ;  and   there 
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remain  ten  panax,  or  ei!:ht  hundred  cauries.  Distribute  thirteen  caurits  to 
each  ahare,  Bt-ven  hundred  And  eighty  cauriet  are  diaposed  of  ;  and  the  six- 
tieth part  of  a  hundred pttrdnoi  amounts  to  one  purdna,  tea  panat  and  6rty- 
three  shells,  with  a  fraction  of  one  third  from  the  remaining  twenty  shells, 
which  may  be  more  accurately  divided  by  thoeo  who  are  skilled  in  the 
notation  taught  by  Scbhancaha.  The  amount  of  flfly-three  ahelU  and  a 
third  is,  they  aay,  but  a  amall  excess  above  the  rate  of  interest,  which,  in 
their  opinion,  is  reaaonable  ;  neglecting;,  therefore,  minute  difFerencea,  iiit«re*t 
may  be  taken  at  the  rate  ordained  by  the  eage,  namely  a  aiilieth  of  the 
principal,  if  tiiere  be  only  a  surety  : 

TicHBaFATi  MiSRA,  not  acquiescing  in  either  of  these  interpretations, 
expounds  the  text  otherwise  in  his  Digest.  "  An  eighth  part  ia  added  ;"  the 
eighth  part  of  an  eightieth  part  is  added  to  an  eightieth  part.  Hence  the 
interest  on  the  sum  of  twenty  tia/iu  of  gold,  is  niuety  raeticds.  His  mean- 
ing is  thia  tdshidbkdga  signifies  joined  to  one  part  in  eight  parts.  The. 
answer  \,o  i\ui  question, '' part  of  what  1"  u  flrawn  from  tlie  neareat  term, 
"  an  eighOi  part  of  an  eightieth."  Thus,  an  eightieth  being  divided  into 
eight  parts,  one  such  part  ia  added.  But  the  interest  at  an  eightieth  part 
of  the  priucipal,  ia  ascertained  in  the  case  proposed  ;  the  eightieth  part  of 
twenty  patas  or  eighty  suvernat,  ia  equal  to  eighty  ractkdi.  or  one  suverna  ; 
to  which  the  eighth  part-«f  it,  or  ten  raeticds,  being  added,  the  result  is 
ninety  raeticds.  According  to  this  exposition,  twenty  panat,  which  are  the 
eightieth  part  of  a  hundred  purdnas,  added  to  tlie  eighth  of  that,  or  two 
panas  and  a  half,  make  twenty-two  panas  and  a  half,  the  rate  ofinterett  on 
a  hundred  purdnas,  if  there  be  only  a  surety  :  and  the  same  method  ehoald 
be  practised  ia  the  case  of  silver  coins,  and  the  like.  On  tliis  opinion  also, 
we  do  not  discover  why  the  letter  M  occurs  in  the  gloss  (Ashtamenablui- 
gena). 

A  thorough  examination  of  these  opinions,  to  select  the  best,  must  depend 
on  the  mental  faculties  of  intelligent  inquirers.  Ou  wiiat  proof  or  argument 
it  is  held,  according  to  the  opinion  delivered  in  the  Retnacara,  tliab  the 
pnrtion  not  specified  is  a  sixteenth,  must  remain  a  question  :  the  other 
reading  (a  sixtieth  part)  is  not  admitted  in  the  Retndeara,  nor  in  the 
CAin(ai7wni;forinboth  the  text  iatliuB  explained, "an  eighth  part  is  added  :'' 
and  in  the  commentary  on  Yajkyawalcya,  where  this  reading  occurs,  the 
text  is  not  expounded.  Whether  the  cerebral  8  be  not  an  error  of  the 
copyist,  is  a  question  on  the  second  interpretation.  On  M ibra's  exposition, 
the  question  is,  how  the  interest,  where  a  surety  only  is  given,  should  so 
little  exceed  the  rate  of  interest  where  a  pledge  is  given. 

"  If  there  be  a  surety  ;"  the  sense  ia,  if  there  be  only  &  surety  ;  for  higher 
interest  would  be  improper,  if  there  were  both  a  surety  and  a  pledge. 

"  If  there  be  neither  pledge  nor  surety  fninwfAtfjj^)";  here  the  word  iWA<fna 
signifies  both  pledge  and  surety  ;  hence,  if  there  be  neither  surety  nor 
pledge,  two  purdnas  are  received  on  a  hundred. 

The  Retndeara. 
The  derivation  of  the  word  is,  "  what  is  placed  (fidhiyate)  for  the  sake 
of  taking  up  a  loan  ;"*  and  that  description  is  applicable  both  to  a  pledge 
and  a  surety.  The  privation  of  both  sorts  of  security  is  ntrit^Aono,  want 
of  pledge  and  surety.  Or  the  word  ddhdna  may  be  restricted  to  pledges  : 
thuB,  because  an  eighth  part  is  directed  to  be  axlded,  if  there  be  no  pledge 

•  S*«  a  differeni  etymology  at  t.  81. 
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but  ft  Buret;  onlg,  therefore,  by  the  regular  form  for  geneml  rules,  aud 
exc-eptions  to  those  ruUs,  the  remainder  of  the  text  relatei  to  a  different  cate 
uf  loans  without  a  pledge  ;  that  is  one  without  pledge  or  turety.  Ultimatelj 
there  is  not,  iu  our  opiuiun,  any  difference. 

On  this  subject  an  obaervatiou  should  be  made.  The  servant  of  acme, 
person  asks  a  loan  of  a  money-lender  ;  be  replies,  "give  •  surety  or  a  pledge :' 
the  servaut  requests  his  master  to  become  his  surety,  that  be  may  obtain  a 
loau  from  this  money-lender ;  bis  master  replies,  "  1  will  not  be  thy  surety, 
but  I  wilt  promise  liim  thy  wages  :"  aocordiiigly  the  servant's  niasttr  tells 
the  money-leuder,  "  I  nill  uot  pay  him  his  wsges,  unknown  to  you  ;"  and 
the  money-lender,  confiding  thentin,  advances  a  loan  to  him.  In  such  a  oase, 
is  it  ft  loan  with  a  pledge,  or  with  a  surety  P  N  ot  the  first ;  sinoe  the  servant's 
master  only  intervenes,  and  is  not  in  the  nature  of  a  thing  belonging  to  the 
■urvaut,  there  can  be  no  pledge  :  nor  is  it  of  the  second  descriptiun  ;  for  this 
servant's  master  is  not  compreheuded  under  any  of  the  descriptions  of  sureties 
enumerated,  sureties  for  appearance,  for  honesty,  for  payment,and  for  delivery. 
The  servant's  master  does  not  say,  "  1  will  produce  this  man  if  he  abscond  i' 
nor,  "  that  man  is  trustworthy,  aud  will  not  be  averse  from  repaying  a  loan 
received :"  neither  does  he  say,  "  if  the  debt  be  not  disobartted  by  him,  I  will 
make  good  the  sum  ;"  nor,  "  I  will  recover  the  amount  from  him,  and  die- 
charge  the  debt."  How  then  cau  he  be  a  surety  P  Tlie  debt  muat  conse- 
quently be  one  for  which  there  Js  neither  pledge  nor  surety  :  this  again  is 
not  true  in  reasoning  ;  for  there  is  a  motive  of  confideuce.  On  this  pro- 
posed case  it  is  said,  this  is  a  debt  for  which  a  surety  is  giren  :  although 
the  servant's  master  is  uot  positively  comprehended  in  the  four  descrip- 
tions of  sureties,  yet,  as  tliat  enumeration  is  a  mere  illustration,  it  must  be 
admitted  that  such  a  person  is  a  surety ;  and  if  the  servant's  master  break 
his  own  promise,  he  must  discharge  the  debt.  The  interest  sliould  there- 
furs  be  an  eighth  part  added  to  an  eightieth  ;  or  the  wages  may  be  consi- 
dered 08  a  pledge.  In  that  case  the  debtor's  assent  is  given  to  the  hypothe- 
cation ;  and  a  declaration  being  made  by  the  debtor  to  that  effect,  the 
servant's  master  is  certainly  surety  for  delivery  of  the  pledge,  not  for  payment 
of  the  debt :  bttt,  although  there  be  no  promise  uf  payment,  there  i»  a  lien 
on  the  promited  delivery  of  the  pledge,  aud  a  lien  prevents  seizure  by  any 
other  creditor.  The  interest,  therefore,  should,  in  this  oase,  be  oue  eightieth 
part  only  of  the  principal.  But,  if  he  do  not  perform  bis  work,  then,  no 
wages  being  earned,  how  is  the  debt  discharged  p  To  this  it  is  auswered, 
does  the  servant's  master  dismiss  him  without  a  fault  p  If  so,  the  servant's 
master  is  amenable  :  the  servant  being  faultless,  and  the  master  needing 
another  servant,  this  servant  should  not  be  dismissed;  for  his  dismission 
oould  only  originate  iu  malice.  This  is  consistent  with  reason.  But,  if  the 
servant  were  faulty,  his  master  wonid  not  be  anieuKble /or  diimiuing  him  : 
kud,  when  his  dismissiou  takes  plaee,  the  dfbt  should  be  paid  ivith  interest, 
or  a  new  pledge  be  given  ;  for  this  case  is  the  cose  of  a  pledge  destroyed  by 
the  act  of  Qod  (101,  i,c.)     But,  if  the  servant  desert  his  master  without 

SrovocatioD,  iu  that  case  a  surety  must  certainly  bu  given,  if  he  cannot  imme- 
ifttely  discharge  the  debt,  nor  give  auother  pledge ;  ur,  on  failure  thereof, 
the  debt  from  that  day  becomes  a  debt  unsecuved  by  a  pledge,  and  bears 
interest  at  the  rate  of  two  in  the  hundred.  A  man  received  a  loan  on  the 
mortgage  of  a  piece  of  land,  pointed  ont  by  bim  in  this  form,  "  I  will  pay 
thee  from  the  produce  of  the  present  year ;  the  produce  of  this  land  is  thy 
ptcdge."  This  debtor  meditated  a  fraud,  aud  gave  no  attention  to  culture, 
reflecting,  "  the  produce  of  this  laiid  is  my  cr^itor's  ouly ;  uo  benefit  will 
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arias  to  me  from  it :  if  no  produce  be  obtained,  what  can  tlie  creditor  do  t" 
Ab  in  thia  case  cliastiBcment  is  proper,  and  interest  shonld  be  computed  at  . 
the  rate  of  two  in  the  hundred  from  the  day  whi'u  he  neglected  the  culture  of 
the  land  ;  «o,  iu  the  case  supposed,  where  the  servant  quits  au  unoffending 
master,  thinking  labour  vaiu,  ickich  U  undergone  for  the  sole  purpose  of 
discharging  hia  debt,  we  hold  it  reasonable  that  he  should  incur  puuisbmeut. 
So  long  as  he  performs  work,  his  wages  for  that  period  belong  to  the  credi- 
tor, and  no  other  person ;  because  those  wages  are  pledged  to  that  creditor  : 
and  this  pledge  falls  under  the  description  of  a  pledge  to  be  kept.  After 
the  undertaking  supposed,  if  the  servnnt's  master  also  advance  him  a  loan 
on  any  terms,  and  he  only  perform  service  for  a  short  time,  so  thut  both 
cannot  be  paid  out  of  his  wages ;  what  is  the  rule  uf  decision  ia  that  cuae  ? 
The  apparent  difficulty  may  be  reconciled  in  the  same  manner  with  the  case 
where  a  man  renting  laud  for  cultivation  from  one  person,  contracts  a  debt 
to  another,  and  subsequently  receives  a  loan  also  from  his  landlord,  both 
which  debts  cannot  bo  paid  from  the  produce  of  that  land.  Half  of  the 
grain  produced  buth  from  the  use  of  land  and  by  corporal  labour  belongs  to 
the  owner  of  the  land,  half  to  the  husbandman,  In  this  case  the  husband- 
man's  share,  not  yet  gathered,  is  pledged  to  one  peraon  ;  but  no  act  amount- 
ing to  hypothecation  has  been  done  by  the  owner  of  the  land  :  hence,  the 
produce  ma;  be  taken  hy  the  first  creilitor,  but  the  landlord  retains  in  bis 
power  the  grain  produced  from  his  own  land  until  hie  own  demand  be  astis- 
fied.  Such  is  the  practice  in  some  instances.  It  cannot  be  asserted  as  a 
maxim,  that  the  land  must  of  course  be  left  another  yi;ar  in  his  tillage,  and 
that  the  debt  may  be  paid  from  the  produce  of  the  following  year.  Since 
his  tillage  may  be  found  defective,  or  he  may  be  detected  in  knavery  or  the 
like,  his  tillage  does  uot  continue  without  the  consent  of  the  landlord. 
This,  and  other  inferences,  may  be  drawn  from  reasoning. 


YAjnTAWAICTA  : — An  eightieth  part  of  the  pHndpcd  is  the  monthly 
interest,  when  a  pledge  has  been  delivered :  otherwise,  it  may  be, 
in  the  direct  order  of  the  classes,  two,  three,  four,  or  five  in  the 
hundred. 

"  Otherwise ;"  in  cases  other  than  that  of  a  pledge  di^livered  ;  that  is, 
when  no  pledge  has  been  given.  Since  the  text  has  the  same  tenor  with 
that  of  VTiBA  (27),  it  must  be  also  understood  that  no  surety  was  given. 
For  a  debt  of  one  hundred  suvervai,  two  tuvemas  should  be  paid  to  a 
Brdhmana  ;  three  3uvema3  to  a  Cshairiya  ;  four  suvtrnaa  to  a  Vaist/a  ; 
five  jwveTTua  to  a  Sidra. 

29. 

Menu  : — If  he  have  no  pledge,  a  lender  of  money  may  take  two  in  the 
hundred  by  the  month,  remembering  the  duty  of  good  men  :  fon  by 
thus  taking  two  in  the  hundred,  he  becomes  not  a  sinner  for  gain. 

2,  He  may  thus  take,  in  proportion  to  the  risk,  and  io  the  direct 
order  of  the  classes,  two  in  the  hundred /rom  apriegf;  three /j-oth  a 
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soldier ;  four  from  a  merchant ;  and  five  fro^n  a  m&ikanic  c 
servUe  man,  but  never  more,  as  interest  hy  the  month. 


"  Two  in  the  hnndred"  (29,  1)  ;  this  concerns  a  Srdhmana.  In  answer 
to  the  qoestion,  what  is  the  rate  for  other  tribes,  he  repeats  the  interest 
payable  by  priests,  and  decbres  the  rate*  for  other  classa  (29,  2). 

"  But  uever  more'  (samam)  ;  literally  signifying,  uniformly  or  equally  ; 
that  is,  neither  more  nor  less.  CoLLficABHATTi. 

But  we  hold,  that  "  equally"  is  expressed  for  the  pui-poae  of  showing  that 
as  a  priest  becomes  not  a  sinner  for  gain  (that  is,  does  not  contract  the  sinful 
taint  arising  from  the  mirfwe  receipt  of  money)  by  taking  two  in  the  hun- 
dred, so  a  soldier,  who  takes  three  in  the  hundred,  is  not  a  sinner  for  gain. 

Thus,  according  to  CullAoabhatta,  Chahdeswara,  Bhavaubva,  Va- 
CUBSPATI  MiSBA,  and  others,  an  e^htieth  part  of  the  principal  is  the 
monihlff  interest,  when  a  pledge  is  delivered  ;  but  two  in  the  hundred,  if 
there  be  no  pledge. 

The  a^dhdtifhi  and  Q6vinda  Baja  expound  the  text  of  Menu  (29), '  if 
a  man  in  distress  cannot  provide  for  his  wants  on  the  interest  first  men- 
tioned, he  may  take  two  in  the  hundred,  or  the  like.'  For  the  teit  of  Tij- 
KTAWALCYA  (28)  solely  concerns  loans  secured  by  a  pledge  :  and  there  is 
no  objection  to  this  explanation  of  the  word  ''  otherwise ;"  in  a  case  other 
than  that  of  a  man  who  can  provide  for  his  wants,  as  implied  in  the  former 
part  of  the  text ;  that  is,  where  he  cannot  ilo  so.  Here  it  may  be  questioned, 
what  should  be  the  application  of  the  text  of  Vyiax  (27);  for  a  pledge  is 
there  signified  by  the  word  &dhd«a,  Although  the  text  might  be  well 
applied  by  anyhow  eiplnining  it  "provision  for  wants,"  yet  there  would 
be  no  determined  rate  when  no  pledge  is  delivered  :  if  the  rate  were  the 
same  for  loans  with  or  without  a  pledge,  the  expressions  in  the  texts  of 
Yajntawalcva  and  Vrisi,  "when  a  pledge  has  been  delivered,"  and, 
"  if  a  pledge  be  given,"  would  be  unmeaning.  Kut  the  receipt  of  two  in 
the  hundred,  and  the  like,  is  authorized  by  the  Midhatit'hi  and  other  com- 
mentaries, on  the  authority  of  the  phrase,  "he  becomes  not  a  sinner  for 
gain"  (29),  which  they  apply  to  the  case  of  utmost  distress,  for  the  purpose 
of  obviating  the  doubt  whether  a  man  become  a  sinner  by  taking  two  in  the 
hundred  The  case  of  absolute  inability  to  provide  for  wants  might  exist, 
as  well  as  the  case  of  a  loan  unsecured  by  a  pledge  as  stated  by  Yaj- 
ntawaLcta.  I-Iowever,  this  txpotition  should  not  be  admitted,  because  it  is 
disapproved  by  Chahdeswara,  Vachbspati  Misra,  Bhavadeva,  and  many 
other  authors.     To  expatiate  would  be  vain. 


30. 
Harita.; — For  twenty-five  purAnas  {or  four  hundred  panas)  of 
copper,  lent  tviihovi  either  pledge  or  surety,  the  interest  may  bo 
eight  panas  a  month  ;  and  the  principal  being  doubled  in  four  years 
and  two  months,  bears  interest  no  longer  :  such  interest  is  legal ; 
and  the  lender  violates  no  duty  by  taking  it. 
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"  Being  doubled  f  beooming  two-fold  :  and  the  intereat  is  therefore  two 
in  the  hundred  hj  the  month.    "  Bean  intereit  no  longer ;"  interest  ceaiei.- 

The  Retnacara, 

lutereet  is  settled  at  rates  varying  in  the  order  of  olasees,  on  loans  made 
without  receiving  a  plt^dge.  Bj  paritj  of  rfASoning,  different  rates  sbuuld 
benleo  infeired,  in  the  order  of  the  classes,  when  a  pledge  or  surety  is  tfiven. 
As  is  directed  b;  Yjii-HsaPATl ; '  interest  should  also  be  sinularly  regulated, 
i[]  the  order  of  the  ilasses,  on  loans  secured  by  a  pledge  and  the  like.' 

DoL-B  the  order  of  the  classes  relate  to  the  borrower  or  lender?  Chak- 
DBBWARi.  ho1d«,  that  it  relates  to  the  debtor  ;  for  he  says, '  both  these  texts 
concern  a  Brdhmana  contracting  debts  j'  and  again,  '  he  may  recave  intereit 
at  t/iete  rnUe  from  a  priest,  a  soldier,  a  merchant,  and  a  raechauic  respec- 
tively :'  and  this  is  coiiBisteut ;  for  it  is  expresBed  in  the  text  of  Menu,  "  He 
may  thus  take,  in  the  order  of  the  clatises,  (from  Brahmanan  and  the  rest,) 
two  in  the  humlred,  and  so  forth ;"  and  there  is  no  difficulty  in  explaining 
the  text  of  Vibhhu  (31),  "  nrny  receive  from  bis  debtor,  in  the  direct  order 
of  all  the  classes,  two  in  the  hundred,  and  so  forth." 

31. 
ViSHNTJ ; — But  a  creditor  may  receive  intereat  at  due  i-ateB  from  his 
debtor,  or  may  take  from  him,  in  the  direct  order  of  all  the  classes, 
two,  three,  four,  or  five  in  the  hundred  by  the  month. 

The  sense  of  the  t«xt  is  as  follows :  "  at  due  rates  ;"  an  eightieth  part  of 
the  principal,  or  an  eighth  added  to  an  eightieth  :  such  a  proportion  he  may 
take  hy  way  of  interest.  In  regard  to  loans  without  pledge  or  surety, 
the  Sage  adds,  "  two,  three,  fonr,  or  five  in  the  hundred,  &c." 

ViiHTAsigwaBA  also  holds,  that  the  order  of  the  classes  respects  the 
borrower.  But,  in  Tadhbsfati  Mibra's  opinion,  it  respects  the  lender: 
accordingly  he  says,  "  A  Vaisj/a  infringes  no  duty  by  taking  interest  at  the 
rates  prescribed  in  tliis  text  of  Mestt,  and  in  other  places;  nor  do  Brdhvta- 
not  and  the  rest  infringe  any  duty,  by  doing  so  in  a  aeaaon  of  distress." 
Hi're  statiug  generally,  that  a  Vaitya  infringae  no  duty,  be  adds,  "  nor 
Bidhmanas  and  the  nst,  in  a  season  of  distress  :"  sinco  there  is  no  other 
term  in  that  phrase  to  which  the  words  can  be  referred,  the  meaning  of 
what  he  says  is  tliis,  "  a  Yaisya,  in  all  circumstances,  and  Brdkmanat  and 
the  rest,  in  distress,  infringe  no  duty  by  taking  such  intereit,"  What  is 
the  sense  of  Mstru's  text,  cousisteiitly  with  this  opinion  P  It  is  aafotlowt  : 
"  In  the  direct  order  of  the  classes  ;"  according  to  the  order  of  the  class  to 
which  he  belongs,  the  lender  may  take,  &o.  We  think,  the  order  of  classes 
should  be  considered  as  relating  both  to  the  lender  and  borrower,  on  the 
authority  of  both  commentators,  Chandbswara  and  VAonESPATi.  Thus 
the  contemplative  Sage.(3i) 


YAjmtAWALCTA  ordaios : — AH  borrowers,  who  travel  through   vaat 
forests,  may  pay  ten,  and  such  as  traverse  the  ocean,  twenty  in  the 

(31}  Niunel;,  Yajhtiwalcya,  vhobwreUia  tiltm  at  TdgUvara,  or  "ihn  contsmpUtiTa 
sunt,    and  of  YSgnmirIi,  or  "  ths  image  of  hutineBs."— Editor. 
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hundred,  to  leDders  of  all  claaaes,  ctccording  to  dreumatances,  or 
wfaatfiver  intereet  has  been  stipulated  by  them,  as  the  price  of  the 
risk  to  the  lender. 

Or  whatever  interest  baa  been  stipulated  hy  them,  all  borrowera  should 
pay  to  lenders  of  all  clusee.  Those  who  travul  by  difficult  tonds,  or  traveru 
the  ocean,  for  the  sake  of  corotneroe,  ithould  pay  ten  panas,  or  twenty  panat 
reapectivoly,  on  the  hundred  panat,  if  no  pledge  have  been  given.  Greater 
inteioit  is  paid  on  acooiiut  of  the  risk  of  losing  the  priuoipaL 

iiL*.rivi  in  the  IHpacatied, 

Bat,  if  there  be  a  pledge  or  surety,  the  intereat  should  not  exceed  the 
rates  prescribed,  for  there  is  not  such  a  ri«k  of  losing  the  principal.  "Tea 
FaDssj"  the  meaDing  is,  a  lender  may  take  one  part  in  ten. 

The  Sage  declares  au  alternative  in  respect  of  the  prescribed  rates  of  two 
and  three  in  the  hundred,  and  the  like :  "  or  whatever  interest  has  beea 
stipulated  by  them." 

The  Sfpaealied. 

All  borrowers,  Brdhmanas  as  well  as  others,  should  pay  to  lenders  of  all 
classes,  Brdhmaneu  ad  weil  as  others,  wtiatever  interest  has  beeu  stipulated 
by  them.  Whether  a  pledge  have  been  delivered  or  not,  they  must  pay  the 
interest,  which  has  been  promised  by  them  in  this  form,  "  this  interest  shall 
he  paid  by  me." 

CHANDtsWABl  reads  suiacrlidm,  stipulated  by  the  borrower  himself. 
Bhavai>kv4.  reads  mcrltdm,  which  he  explains,  "allowed  by  all  sages, 
namely,  the  eightieth  part  of  the  principal  and  the  like."  According  to 
Chakdeswaba,  this  interest  falls  under  the  description  of  cdritd,  or  interest 
stipulated  by  the  borrower.  Dut  according  to  BHiTAJtBTA,  the  two  oases 
may  be  reconciled  by  referring  them  to  circumstances,  in  which  a  lender  can 
or  cannot  parf  vith  his  money  on  the  term*  gmeTally  prttcnbed.  Chan- 
PBtwAiu's  interpretation  should  ha  admitted,  for  his  reading  is  approved  by 
TuNTlNigwAitA  and  S^lapahi. 

If  the  order  of  clasBCS  were  referred  to  the  borrower  only,  interest  not 
varying  on  loans  made  by  persons  of  the  several  classes,  there  would  be  no 
purpose  in  saying,  "  to  lenders  of  all  classes"  (32).  If  it  be  referred 
to  the  lender  only,  interest  not  varying  on  debts  contracted  by  persons  of 
the  several  classes,  there  would  be  no  purpose  in  saying,  "  all  borrowers" 
(82).  It  should  not  be  argued,  that  the  expression  "  all  borrowers," 
intends  all,  whether  traversing  the  ocean  or  not,  and  so  forth.  This  would 
be  ioconaisteiit  with  the  mode  in  which  the  text  is  cited ;  "  the  Saga 
declares  an  alternntive  in  respect  to  the  preaoribed  rates  of  two  and  three  in 
the  hundred  and  the  like."  Accordingly  Missa  also,  in  his  gloss  on  the 
text  of  CsTTiTANA  (C6),  ssys,  "afterthe  lapse  of  six  months,  interest 
should  be  paid  by  a  ''Sadra  at  the  rate  of  five  in  the  hundred."  Since  other- 
wise he  miut  contradict  himself,  it  should  be  understood  as  the  opinion  of 
VicHESTATt  MisBA,  that  the  order  of  classes  relates  both  to  the  leader 
and  borrower. 

33. 
Ment  : — ^Whatever  interest,  or  price  of  the  riak,  shall  be  settled 

betioeen  the  parties,  by  men  well  acquainted  with  sea  voyages  or 
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.jouriiies  by  land,  with  times  and  with  places,  such  interest  shall 

have  legal  force. C) 

la  not  tliii  tpit  of  Menu  incompatible  witb  the  teit  of  YiJKYAWAtCTk 
(32)  F  For  the  teit  of  M  bhd  is  fully  explaiaed  in  the  Betndeara.  "  Men 
tvoll  Acquainted  witli  aea  Tojages ;"  mentioned  merely  as  an  inttanoe 
sii^geBtiug  a  trader  iu  general  :  "  With  timeii  and  with  places  ;"  who  see 
that  i<o  much  JB  the  profit  at  such  a  place  :  "  Legal  foroe  ;"  adjudication: 
therefore  such  interest  should  ia  such  a  case  be  actjuilged.  It  is  evident 
from  the  purport,  since  the  term  used  in  the  text  is  explained  adjudicHtion, 
that  the  interest  should  be  regulated  according  to  the  time,  place  and  thing  ; 
the  commentator  says  as  much,  by  adding,  ''such  interest  should  be 
ai^udged  :"  the  payment  of  ten  and  tvetity  in  the  hundred  is,  therefore, 
inconaietenb  with  the  ublij^atiun  to  pay  the  interest  settled  by  men  traf- 
ficlciiig  by  aea,  and  the  like.  This  should  not  be  affirmed  :  the  text  of 
TiJNT&WALOX&  should  be  considered  as  applicnbte  to  the  case  where  no 
specific  rate  of  interest  baa  been  settled.  Vachbspati,  in  hia  gloss  on  the 
text  of  Mbnv  (33),  sa^s,  "  they  settle  greater  interest,  expecting  Itrge  profit 
from  traversing  the  ocean."  Alluding  to  this,  HisiTA  says,  some  allow 
interest  at  the  rate  of  a  pana  foe  a  purdna. 

34. 
HAitfTA  : — Some  allow  a  paita.  each  month  for  one  purdna,  or  a 

sitdee-nik  of  iA«j>ri7WjipaZ.C) 

But  Cbahdsswara  says,  this  text  (84)  coucems  a  borrower  of  a  mixed 
class-  That  mny  be  questioned  ;  for,  the  text  being  eipUined  by 
referring  it  to  traders  by  ses,  it  is  useless  to  extend  it  to  borrowers  of  a 
mixed  class ;  and  no  Sage  has  propounded  a  higher  rate  of  interest  payable 
by  mixed  classes. 

Sec.  II. — On  Special  Forms  of  Interest. 
35. 
VhIhaspati  : — Learn,  from  their  properties,  the  various  aorta  of 
interest  declared  to  be   four;   or  according  to  some,  five;  and 
according  to  others,  six ; 


(32)  Tberat«  of  inteiwt  on  money  Imt  to  ita-bring  people  or  on  taiga,  and  iaeunof 
bottomrv,  would  of  couras  vary,  M  uoCiced.  by  VIcbsspati  Hisba,  with  the  ri>k  mid  dura- 
(joDofthe  voyage:  and  it  therefore  ouuiol  be  eipeotsd  tiiat  any  r«te  could  beat  all  fixed 
by  leeialntiaii,  to  meet  saoh  causa.  Among  the  Atheniana  for  inaluiee,  aocording  to  XsKorHMr, 
the  fifth  and  third  parte  of  the  oapitat  lent  would  appear  to  have  been  commonly  givea  i& 
bottonuy,  referring  apparently  to  voyagea  out  and  home.  The  intereat  of  an  eigbUi  or  13) 
"^  tent,  ia  mentioned  by  DeuobthbNib  againat  Poliolttcs:  it  was  givau  tar  money  lent  by 
trieraroh,  AroLLODonus,  to  (he  ship-oijitain,  Nadciffdb,  on  a  trirsme  during  a  paiiage 


AjMonUng  to  the  Boman  hiw,  in  ei 
the  money  '  '  ""  '  ■  ->  ■■ 
which  the 

there,  no  more  than  the  nauat  rate  of  12  per  cent :  on  the  ttntitima  oould  be  demanded.    The 
Emperor  J UBTixi AN  nude  it  the  legal  rate  tat  f rata  natttiaim  under  all  cirounutanoea. — 

(33)  Thia  will  antount  to  e«venlf-fi*e  jwr  ami.  ptr  annum,  Thia  promium  muat  be  nffolatrd 
by  (h«  diacretion  of  the  partiea  ;  aod  it  would  appear  to  atand  up<m  the  principle  of  Bnp"'- 
dtntia  or  Botfemr^,    MACKAeHlSf.— Editob. 


,.  by  Google 


SECT.   II.]  ON   LEGAL   INTEREST  IN  aENERAI..  39 

S.  Cdi/icd,'corpova.i ;  cdlicd,  perioiicaX ;  chacvavrlddhi,  corapoand  in- 
terest ;  cdritd,  stipulated ;  'sie'hdvrKddhi,  daily  ioterest ;  and  bhoga. 
Idbha,  interest  by  enjoyment. 

3.  Cdyicd  is  sonnected  with  (cdyi)  the  body  of  a  pledged  animal; 
cdUed  is  due  monthly ;  interest  upon  interest  is  chacravriddhi ;  and 
interest  stipulated  by  the  borrower  is  cdritd  : 

4.  When  interest  is  received  at  the  close  of  each  day,  it  is  called  'aie'- 
kdvrtddhi,  or  hair-iutorest ;  because  it  grows  daily,  like  haii", 
which  can  only  cease  growing  on  the  loss  of  the  head. 

5.  Thus  the  daily  interest  can  only  cease  by  the  payment  of  the  prin- 
cipal, and  hence  it  is  called  'ait^fuivT'iddhi :  the  rent  or  use  aiid  occu- 
pation of  a  pledged  house,  or  the  produce  of  &  pledged  Qeld,  is  called 
bh^aldbha,  interest  by  enjoyment. 

6.  Interest  payable  at  the  close  of  each  day,  and  cdyicd,  or  interest 
accruing  from  a  pledged  hody,  as  well  as  interest  by  enjoymenti 
the  creditor  shall  receive  entire,  so  long  as  the  principal  remain 
unpaid: 

7.  But  the  use  of  a  pledge  after  twice  the  pripcipal  has  been  realized 
from  the  usufruct,  compound  interest,  and  the  exaction  of  the  prin- 
cipal and  whole  interest  after  a  part  of  it  has  been  liijuidated,  is 
usury,  and  reprehensible. 

36. 

NAreoa  ; — In  law,  interest  on  loans  is  of  four  kinds :  cdyicd,  cdlicd, 
cdritd,  and  chacravrid^i,  or  interest  pud  on  an  undiminished  prin- 
cipal, periodical  interest,  stipulated  interest,  and  interest  on  in- 
terest. 

2.  Interest  at  the  rate  of  one  pana  or  of  half  or  other  fraction  of  a 
pana,  repeatedly  paid  without  diminishing  the  (cdyd)  principal 
is  named  cdyicd  ;  but  that  which  runs  by  the  month,  is  considered 
as  cdlicd,  or  payable  at  a  (cdla)  time  certain. 

3.  That  interest  is  named  cdritd,  or  stipulated,  when  the  debtor  of 
his  own  accord  has  agreed  for  it ;  and  interest  upon  interest  is 
declared  to  run  like  a  wheel. 

But  the  author  of  the  Mitacthard  reads  a  quarter  of  a  pana  instead  of 
half  a  pana. 
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37. 

CattAtana: — Stipulated  interest  is  that  wbJch  has  been  specially 
and  freely  promised  by  the  debtor,  id  a  time  of  extreme  distress, 
above  the  allowed  rate; 

2.  And  in  thai  case,  hut  in  no  other  whatever,  stipulated  interest  must 
always  be  paid. 

3.  Where  a  loan  is  made  on  an  agreement  that  (he  whole  use  and  profit 
of  a  pledge  shall  be  the  only  interest,  it  is  called  a  loan  on  the  use 
of  a  pledge  (ddhtbhdga). 

38.* 

YAjntAWALCYA  :  — Interest  on  interest  is  ehaeravrtddhi  ;  monthly  in- 
terest ia warned  cdlicd;  that  which  is  stipulated  by  the  party  himself, 
is  cdriid ;  but  cdyici  accrues  from  the  body  of  a  pledged  quadruped: 

2.  A  debt,  secured  merely  by  a  written  contract,  shall  be  discharged, 

from  a  moral  a/nd  religiou6  obligation,  only  by  three  persons,  the 

debtor,  his  son,   and  his  son's  son ;  but  a  pledge  shall  be  enjoyed 

until  actual  payment  of  the  debt  by  any  heir  in  any  degree. 

39. 

VyAsa  :— That  interest  is  called  cdyicd,  which  arises  from  (cdytf)  the 
body  of  a  pledged  female  quadruped  to  be  milked,  or  a  male  animal 
to  work  or  carry  burdens. 

40. 

GdTAMAJ — Some  hold,  that  no  lender  should  receive  interest  beyond 
the  year. 

A  rule,  says  Uisu,  abridged  from  tho  foUoteinef  text  of  Ueho. 
41, 

Menu  ; — Let  no  lender  for  a  m/>nth,  or  for  two  or  three  Tnontka,  at  a  . 
certain  interest,  receive  such  interest  beyond  the  year ;  nor  any  in- 
terest, which  is  unapproved ;  nor  interest  upon  interest  by  previout 
agreement ;  nor  periodical  interest  exceeding  in  time  the  amount  of 
tkeprindpaZ ;  nor  interest  exacted  fromadebtoro«(A«  price  o/ (Ac 
risk,  when  there  is  no  public  danger  or  distress ;  nor  immoderate 
profits  from  a  pledge  to  be  used  by  way  of  interest. 

CDLLficABHATTi  explains  "  unapproved,"  unseen  ;  or  he  to  readt  Ike  text 
(adnshtam  ipgtead  of  adithiam). 


,.  by  Google 


SECT,  n,]  OS   LEGAL   INTEREST  IN   GENERAL.  41 

42. 
Menu  : — Stipulated  interest  beyoad  the  legal  rate,  and  different  from 
the  foUovring  rule,  is  invalid ;  and  the  wise  call  it  an  usurious  way 
of  lending:  the  lender  is  entitled  at  moat  to  five  in  the  hundred.*(^) 
43. 
Meku  : — Interest  on  money  received  at  onoe,  not  year  by  year,  month 
by  month,  or  day  by  day,  as  it  ought,  must  never  be  more  than 
enough  to  double  the  debt,  that  is,  more  than  the  amount  of  the 
principal  paid  at  the  same  timef 
44. 
H^lTA : — Some  allow  a  pana  each  month  for  one  pm'dna,  or  a 
siscteen^  of  the  principal. 

2.  Grain,  borrowed  before  the  harvest,  may  be  doubled  or  at  most 
trebled  according  to  its  price  at  the  time  of  harvest,  being  then 
payable  by  agreement ;  and  so  may  wool  and  cotton  :  hd  grass  and 
the  fibres  of  grass,  clarified  butter,  salt,  and  raw  sugar,  may  be 
increased  eight-fold  in  one  year. 
45. 

NAbeda  : — Of  interest  on  loans,  this  is  the  universal  and  highest  rule; 
but  the  rate  customary  in  the  countiy  where  the  debt  was  con- 
tracted may  be  difierent : 

2.  It  may  be  doubled,  or  treble,  or,  in  another  country,  quadruple ; 
so,  in  another,  even  octuple :  what  ia  usual  in  the  country,  must 
be  paid. 

To  reconcile  the  seeming  contradictions  of  these  texts,  all  commentatora 
have  eatabliehed  various  applications  of  th«m  consistent  with  their  own 
apprehension  of  the  purport  oftkt  several  Uxli.  The  subject  ia  very  intricate  ; 
aad  the  opinions  of  some  authors  shall  thort-fore  be  separatelj  stated,  to 
explain  the  sense  of  the  texts,  and  elucidate  the  rules  established. 

I.  According  to  the  Mitdcshard  : 

Intsrest  at  the  rate  of  air  eightieth  part  and  so  forth,  if  it  be  receivable 
daily,  is  called  cdyicd  ;  the  eame,  if  receivable  monthly,  ia  named  edited; 
this'is  declared  by  the  commentator  :  aod  this  interest,  being  received  every 

■  Bedore  this  text,  the  eampil«'  igain  cite*  ths  text  nnmborad  33.  A  diflerent  aonatnictiati 
is  pnt  upon  the  tait  b^  ootmnentatora.    S«e  the  eipodtion  nnmbered  Y. 

{M)  Thii  ma«u  Sve  in  the  hDndred  b^  tbe  montli,— and  the  rule  ia  referrsd  to  in  the  text 
immediitsl;  toOotiitig. — Editok. 

t  The  remainder  of  thia  verse  is  cited  in  a  6ubs«qiwo(  Section  (V.  61).  Tbe  flrttpart  ot 
ihe Mowing  text  ha«  been  nireadf  cited  (34). 
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montb,  is  therefore  namtd  edited  ;  the  Bame  interest  divided  by  the  number 
of  days  tn  a  monlh,  and  receivable  dait;,  is  cdyied :  but  cdrild  signiGes 
int«r«st  receivable  on);  at  Uie  time  raluntarilv  stipulated  by  the  barrover. 
Chacramddhi  is  obvious. 

On  this  interpretaiion,  the  taxte  of  G6tAii&  and  Mesu  regard  interest 
named  edritd.  An  agreement  for  interest  should  not  be  made,  even  by  the 
desire  of  the  borrowur,  for  a  period  esoeeding  one  y^ar.  Interest  therefore 
shoul'i  be  paid  by  tbe  year,  as  the  looa-est  period /or  which  it  ought  to  he 
forborne ;  it  Amild  not  he  made  payMie  at  the  end  of  thirteen  months. 
fience  be  has  said,  "  by  the  day,  by  the  month,  or  by  the  year."  Other- 
wise (unless  it  be  paid  by  the  year,  which  is  the  period  mentioned)  it  nould 
be  diiScutt  to  obtain  that  interest  when  long  Jorborae.  In  this  caM  also, 
legal  interest  only  should  be  takt-u.  The  Sage  declares  it :  "nor  any 
interest  which  is  unapproved  ;"  which  is  not  propounded  in  codes  of  law  ; 
or  (on  tbe  other  reading)  which  is  not  seen  in  codes  of  law.  We  infer,  that 
the  (our  sorts  of  legal  interest,  and  no  other,  should  be  taken . 

If  interest  have  been  received  for  a  few  months,  and  subsequent  interest 
have  remained  unpaid,  by  reason  of  t  lie  debtor's  indigence,  eren  to  the  tenth 
or  twelfth  year,  the  priucipat  is  only  doubled.  The  creditor  may  take  his 
principal  and  an  equal  sum  as  interest  (43). 

"  Received  at  once  (+8)  ;"  another  reading  has  taeriddhitq,  lent  once. 
Money  so  lent  can  only  be  doubled  ;  but  recovered  from  one  person,  and  lent 
to  another,  it  may  be  more  than  doubled.  On  the  first  reading,  laoyiddhritd, 
received  at  once,  the  text  should  be  thus  enponnded  :  "  iiUerett  on  money, 
received  by  degrees,  day  by  d»y,  month  by  month,  oi' year  by  year,  may 
more  than  double  the  principal." 

Ihe  edyied,  or  corporal  interest,  mentioned  by  VtIu,  and  intereit  by 
enjoyment  and  hair-interest,  explained  by  VKtHASPATi.  are  exclusive  of  these. 
Hair-interest  occurs  where  money  is  borrowed  on  a  promise  in  this  form  :  "  I 
will  pay  twenty  shells  every  day,  as  interest,  until  the  debt  be  disobai^ed  ; 
on  t/ute  termt  lend  ma  one  silver  coin"  (35,  4).  The  edyied  of  Viasa 
(39)  is  the  usufruct  of  a  slave  or  the  li^e,  when  no  apecific  agreement 
is  made  that  tbe  use  and  profit  of  the  pledge  shall  be  the  only  ioterest. 
Interest  by  enjoyment  is  the  use  or  occupation  of  a  pledged  house  or  the 
like  ;  and  is  mentioned  by  CattAyana  (37,  3)  under  the  name  of  ddhibhdga 
or  ute  <if  a  pledge.  These  may  be  received  entire,  eo  long  as  the  principal 
remain  unpaid  (86,  6).  Or  the  edyica  of  Nareda  (30,  a)  and  iic'mvnddhi 
of  VbIhaspati  (3d,  4  &  5),  that  is,  daily  interest,  may  certainly  be  received 
entire,  under  tbe  authority  of  the  law,  so  long  as  the  principal  remain 
unpaid  :  but  not  interest  named  c6licd  and  the  rest ;  for  no  law  exprealy 
authortKi  it.  Compound  iuterest  is  immoral ;  and  so  is  the  use  or  profit  of 
ft  pledged  house  or  slave  or  the  like,  after  receiving  twice  the  amount  of  the 
principal  (39,  7).  But,  we  think,  neither  hair-interest  received  daily  nor 
interest  received  monthly  or  annually,  in  illegal,  though  it  have  amounted 
to  a  sum  exceeding  tbe  principal. 

To  this  an  objection  is  made:  if  interest  which  is  payable  daily  cannot, 
through  the  indigence  of  the  debtor,  be  i-ecovered  each  day  ;  still,  whenever 
the  debt  shall  be  disobai^ad,  that  interest  must  be  paid  with  the  whole 
arrears  of  the  account,  however  great  the  sum  may  he.  This  should  be 
affirmed;  else  the  mention  of  hair-interest  in  the  text(3o,  T)  is  unmeaning. 
But  there  is  a  consequent  inconsistency  with  general  practice  ;  for 
ia  some  ooantries  it  is  the  practice,  thst  hair-interest  should  be  received 
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to  the  latl  Aaj  of  the  stipulated  period  ;  but,  if  the  principal  h&ppen  to 
remaiu  unliquidated  after  tli&t  period,  such  intetefit  only  as  ia  settled  by 
five  peraoiiB,  acting  as  arh'Ui'atort,  ia  received  from  that  dato.  In  other 
countries,  hair-interest  is  oiily  received  for  a  few  days  as  determined  by  five 
penons  ocfiKg  at  arbitraton  ;  and  beyond  that  time,  such  interest  as  is  settled 
by  them. 

Tha  teenung  coniradietion  may  be  reconciled  from  the  text  of  NIrbda  ; 
"  but  the  rate  customary  in  the  country,  where  the  debt  was  contracted, 
may  be  different"  (4''),  1).  However,  another  objection  is  started :  if 
stipulated  interest  can  only  be  received  at  legal  rates,  it  contradicts  the 
texts  of  CiTTATAMA  (3T,  1)  ;  for  he  describes  stipulated  interest  as 
ozceading  the  allowed  rate.  It  is  answered,  the  prohibition  against  re- 
ceiving any  interest,  which  is  unapproved,  dues  not  denote  it  l^aU}/  irre- 
coverable, bat  immoral  If,  therefore,  n  man  require  stipulated  interest 
above  the  rate  allowed  by  the  Uw,  he  can  recover  it,  but  b  guilty  of  a  moral 
offence.  This  b  evident  from  the  text  of  VrIhabfati  ;  "and  the  exaction 
of  the  principal  and  interest  after  a  part  of  it  has  been  liquidated  is  repre- 
hensible" (35,  7).  YajntaWaLCia  also  declares,  "all  borrowers  may 
pay  whatever  interest  has  been  stipulated  by  them"  (!]2).  On  this 
exposition,  the  interest  payable  by  those  who  travel  through  vast  forests, 
as  specified  by  Tajntawalcta  (33)  is  legal ;  for  the  text  b  cited  with 
this  observation,  "  the  Sage  declares  an  alternative  in  respect  of  interest 
varying  according  to  the  elau  of  tht  receiver  ;"  that  is,  the  receiver  of  the 
loan-  But,  in  fact,  it  b  proper  to  consider  thb  as  descriptive  of  stipulated 
interest,  for  it  has  the  same  import  with  the  text  of  Mkku  (33).  How- 
ever, such  stipulated  interest  b  legal,  because  it  b  authorized  by  an 
ezpreas  law ;  bnt  the  text  of  VbIhaspati  (3d,  7)  intends  other  borrowers 
than  such  as  traverse  the  ocean  and  the  like. 

It  should  not  be  argued,  that  the  text  of  Minu  has  a  different  purport, 
ccnnoiding  vith  part  of  the  text  of  Yajhxawalota,  ■'  or  whatever  interest 
has  been  stipulated  by  them"  (3'2),  That  would  be  inconsbtent  with 
the  interpretation  of  tlu^  text,  "  ^1  borrowers,  Brdhmmuu  as  well  as  others, 
sboold  pay,  to  lenders  of  all  classes,  whatever  interest  has  been  stipulated 
and  promised  by  them."  But  if  it  be  expounded,  "  all  borrowers,  whether 
tralficking  by  sea  or  not,"  then  it  may  be  made  to  coincide  with  the  text 
of  UXHd. 

Here  it  should  be  observed,  that  the  author  of  the  ilit^ahard  supplies 
the  reason  for  the  rate  of  ten  in  the  hundred  and  the  like,  payable  by  those 
who  travel  through  vast  forests  and  the  rest,  "  because  there  ia  risk  of  losing 
even  the  priucip^  lent."  It  is  therefore  indicated,  that  on  loans  secured  by 
a  pledge  or  the  like,  where  no  risk  of  lotting  the  principal  b  incorred,  the 
eightieth  part  only  should  be  taken. 

The  text  of  YjIjnyawalcta  on  compound  interest  and  the  rest  (33,  I) 
b  not  approved  in  the  Mitdcihani.  According  to  the  opinion  delireied 
in  that  work,  the  receipt  of  interust  named  c&lieA  and  the  rest,  even  beyond 
the  year,  is  not  forbidden. 

II.    According  to  CaANDisWAKA  : 

"  Interest  beyond  the  year"  (41)  signifies  interest  exceeding  the  year. 
If  a  money-lender,  apprehending  that  the  sum  lent  would  be  repaid  by  the 
biMTOwer  in  very  few  days,  bargain  for  specific  interest,  it  shall  only  be  ex- 
tmded  to  the  close  of  the  year,  not  fixed  for  a  period  exctsedmg  that 
*patt  of  timt.  CBAHSisWABA. 
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The  meaning  suggested  by  the  gloBs  is  this  :  a  borrower  atka  a  loan  of  a 
monejied  man  ;  but  he  conjectures,  from  the  borroner'a  {jurpoaes,  that  it  will 
be  early  repaid  :  be  therefore  saye,  "  if  you  will  undertake  tu  pay  interest 
for  six  months,  I  will  lead  the  money  ;"  and  the  borrower,  agreeing  to  this 
conditiom,  accepts  the  loan.  In  auch  a  caee  as  tbia,  a  lender  may  require  a 
stipulated  period  of  six  months,  ten  months,  or  one  year  ;  but  not  a  greater 
time. 

In  like  manner,  some  person,  irhose  capital  is  small,  practises  money- 
lending,  because  he  is  unable  to  provide  for  his  wants  by  other  modes — A 
man,  needing  a  loan,  said  to  him,  "Lend  me  money:"  the  money-lender 
rqoined,  "  When  wilt  thou  repay  it  1"  The  borrower  told  him,  "  My  bro- 
ther is  gone  to  the  royal  residence  ;  Irhen  he  returns,  two  or  three  months 
hence,  I  will  repay  you."  The  money-lender  considered,  "  he  will  repay  it 
early,  and  my  gain  will  be  small ;  why  should  J  trust  my  property  in  th« 
hands  of  another  for  ao  small  a  gain  1  If  he  will  promise  to  pay  interest 
during  a  long  period,  then  only  should  the  money  be  lent."  Accordingly 
he  told  the  borrower,  '■  if  thou  wilt  pay  interest  during  a  longer  period,  I 
will  advance  the  loan."  The  borrower  acquiescing  in  tfais  proposal,  the 
lender  added,  "  if  thou  sliouldst  repay  the  loan  within  the  year,  at  the  cud 
of  six  or  seven  mouths,  or  at  any  time  before  the  close  of  the  year,  I  must 
receive  the  amount  of  interest  for  a  whole  year."  Ho  saying,  he  advanced 
the  loan  ;  and  the  borrower,  agreeing  to  those  terms,  contracted  the  debt : 
and  interest  computed  for  a  whole  year  was  pfttd,  whether  he  disohai^ed 
thedebtwitbin  the  year  oratthe  close  of  the  year.  In  such  a  case  at  this, 
ft  lender  should  not  require  a  stipulation  for  interest  one  day  beyond  the 
year.  But  if  the  borrower  cannot  discharge  the  debt  even  at  the  expiration 
of  the  year,  then  indeed  legal  interest  may  be  received  beyond  the  year. 

"  Nor  any  interest  which  is  unapproved  :"  let  no  lender  receive  com- 
pound interest,  nor  interest  for  stated  times,  nor  stipulated  interest,  nor 
corporal  interest,  iu  modes,  or  at  rata,  unauthorized  by  the  law.  Conse- 
quently he  should  only  receive  fieriodical  interest,  and  the  rest,  in  legal 
modes  1  that  is,  at  the  rate  of  an  eightieth  part  of  the  principal,  and  so  forth. 

Does  not  tdritd  signiry  interest  specially  and  freely  promised  by  the 
debtor?  How  then  is  it  regulated  by  legal  rates  ?  It  it  rtgviated  by  the 
texts  of  Menu  (33)  and  HiBiXA  (31  and  44). 

The  text  of  Mkmu  is  thus  expounded :  "  men  well  acquainted  with  sea 
voyagea"  are  mentioned  merely  aa  an  instance  suggesting  atroder  in  general. 
"  With  times  and  with  places,"  who  see  that  so  much  is  the  profit  on  such 
articles  at  suoh  a  place.  That  interest-  which  such  traders  settle  vrheu 
borrowing  money,  has  legal  force,  and  shonld  be  adjudged. 

The  first  text  of  Harita  (34)  is  applied  by  Chamdiswara  tu 
borrowers  of  a  mixed  claaa.  "  Grain  may  be  doubled  at  the  time  of  harvest" 
(44,  2)  ;  grain  is  doubled  at  the  time  when  new  grain  is  gathered,  even 
two  or  three  months  after  the  loan.  If  ib  be  not  then  paid,  it  can  only  be 
trebled,  and  bears  no  further  interest,  "  And  so  may  wool  sud  cotton;" 
wool,  that  is,  the  hair  of  sheep  and  the  like,  :ind  cotton  also,  bear  the 
same  interest  as  groin,  "  But  the  fibres  of  grass,  Ac."  on  the  fibres  of  the 
vfmna  and  the  like,  and  on  grass  and  the  like,  tbe  interest  ia  eightfold  for 
one  year.  Suoh  ia  tbe  gloss  on  the  text  of  HiaiTA  ;  and  the  meaning  If, 
that  this  text  does  not  concern  the  limita  of  interest. 

Is  not  this  nnreasonable  ?  Grain  must  be  repaid  two-fold  at  the  time  of- 
harreat ;  that  is,  when  new  grain  is  gathered.  If  grain,  therefore,  be  borrowed 
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in  the  month  of  Ashddha,  Jyauhthi,  or  the  like,  it  must  be  repaid  two  fold 
in  Bhddra  or  Paiuha.  (35)  It  u.  coDSequently,  a  great  diB^jarity,  that  the  same 
interest  should  be  received  in  seven  or  eight  mouths,  which  would  be  due  in 
fifty  mouths  at  tke  preicnbed  rale  of  two  in  the  hundred.  Awnre  of  this 
question,  Cbandibwaba  cites  the  text  of  NArbda  (45),  and  thus  ezpouuda 
it :  "  this  rate  of  iuterest,  an  eightieth  part  of  the  principal,  oud  so  fortii,  is 
unlrersal,  because  it  is  authorized  by  the  law."  In  some  couutnes,  corn  is 
repaid  with  an  advance  of  a  quarter ;  iu  others,  with  an  advance  of  half  the 
q^tUit]/  lent :  these  rates  are  also  comprehended  in  the  text  (45,  2)  ;  fur 
twice,  and  three  times  as  much,  and  so  forth,  are  mere  examples  Oou- 
seqnently  on  salt,  clarified  butter,  and  the  real,  infa^rest  should  be  taken  at 
the  rate  settled  b;  the  immemorial  custom  of  the  country. 

But  interest  at  ten  or  twenty  in  the  hundred,  payable  by  those  who 
travel  through  vast  forests,  or  traverse  the  ooean,  is  not  stipulsted  interest 
(cdritd)  ;  for  Cbandiswara  sayn,  payment  of  it  may  be  enforced,  whether 
it  have  been  stipulated  or  not.  In  fact,  so  much  interest  as  id  specially 
promised  by  the  debtor,  is  stipulated  interest,  not  confined  to  the 
rate  of  an  eightieth,  and  so  forth.  That  stipulated  interest  also  is  allowed 
by  the  law,  for  Tuntawalcta  declares,  "  borrowers  may  pay  whatever 
interest  has  been  stipulated  by  them"  (33)  ;  and  CAttItaka  says, 
"  stipulated  interest  is  that  which  has  been  specially  promised  by  tbu 
debtor"  (37)  :    This  interest  is  legal,  if  it  were  promised  in  a  time  of 

(3S)  Ai  frtonaiit  mtntioa  is  made  in  the  prsMot  work,  o(  Indian  monOu,  it  may  not  be  out 
of  pUoa,  it  ill  thought,  to  append  a  brief  account  of  them. 

The  namM  of  the  Indian  montha  are  derived  from  tweWe  of  the  uterisma,  in  the  nmial 
Ibnn  of  palionTniics  :  (or,  the  Pauranin  (poetical  bbulists)  wlio  reduce  al]  nature  to  ■  iTstam 
of  aiDblmatlisl  mytholorj,  mppoBa  a  celealiAl  nympli  to  preside  over  aaoh  of  the  ooDBtdlatisna, 
•ad  biBnlliat  the  god  S«MA  or  LcNDB,  havinff  wedded  tvelve  of  them,  became  the  bthcr  of 
twdvs  geoii  or  montbi,  who  ara  named  after  their  Kveral  mothere  ;  but  the  jyofuAinU  (mathe- 
B— "**'  aitronomen)  give  a  diflbrent  aooount  of  the  matter ;  they  aay,  that  when  the  hinar 
year  waa  atranged  1^  former  aitronomera.  the  moon  waa  at  the  full  in  eaolt  month  of  the  year, 
on  the  ftrj  day  whrai  it  entered  the  naifiaira,  from  which  that  month  ia  deDominaled.  Tlie 
namea  of  the  months,  legether  with  their  eorrespondiug  Eoglieh  onea,  and  their  reapeotiva 
todtaeal  eigna,  are  given  Delow: — 

INDIAM  IfONTBa.  BNOLISH  MOHTOI.  ZODIACAL  SlONS. 

1.  Chaiira  Manh— AtiriL  Tula,  or  Litra.   In  some  parte  of  India, 

the  JMtorepring  cropa  areprodooed  in  thia  month. 

£.  Taitikha,  April — Hay.  Vriiehika,  or  Beorpie. 

5.  JgaUhtt,  Ha;  —Jane.  Dkanit;  or  BagiltariHt. 

4.  Atidha,  June— Joly.  Makara,  (a  aea  monater)  Chprieornui, 

Thia  month  ia  oonaida«d  to  be  the  Brat  of  (he  rainy  saaaon  and  beginning  of  the  rice 
cDltivaCion. 

6.  Srivana,  July— AoifUBt.  Kvmbha,  or  Aquariui. 

6.  Bkidrapada,  August — beplembir.  Miaa,  or  Piiee: 

7.  AtviKt>t'Aniyi0a,  September— October.  Methd,  ot  Aria. 

8.  Eiriika,  October— November.  VriiM,  or  Taitrv. 

9.  Margatira,  November— Dowmber.  Mithuna,  or  Gemini. 
10.  PatuhmtiT  Puthgtt,  December— January.  Karkdla,  or  Cancrt, 
W.  Mdgka,  January- Fobmary.  Siilui,itt  Lto. 

12.  FMstina,  Febrnaiy- March.  Sanya,  or  Virgo. 

Am  twelve  lanatiooa  fonn  a  Innar  year,  it  nqoirea  only  about  364  aolar  daya  to  complete 
tlua  period.  To  a^fnit  the  lunar  time  whioh  bUs  behind  by  eleven  daya  the  eolar  ynu  of  36£ 
daya,  an  interoalary  mmth,  called  Adhika  ia  inaerted,  and  Oie  month  to  which  the  laat  day  of 
tin  moon's  ahangebalenga,  la  naoled  twice  orer,— aa,  Aikiit  faildiAa.  For  further  informa- 
Uon  aa  tn  the  coin[mtatian  ottlme  amangUie  Bi&diia,lhe  reader  ia  referred  to  Sib  Willian 
Joma'  "  £uay  aa  the  Indian  Zodlack"  worka,  vol.  v,  p.  TI.  Colbbbookb,  "  Miaoellancoua 
Xaaays,"  vol.  U,  Ettaya  XIV  and  XT,  p.  3St,  &o.  Davu,  in  the  "  Aidatlc  Seeearebea" 
vol.  Il,  p.  236,  Ac,  asa  other  rathoritits.— Epitob. 
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extreme  dUtrei^s  ;  but,  promised  b^  coinpuUtoD,  wftbout  such  dutress,  it  i» 
not  legal— for  CiiTiYAWA  adds,  "  and  in  no  other  caae  nhatever  mnat 
stipulated  interest  be  paid."  Even  tliougli  stipulated  in  it  time  of  extreme 
distreas,  on  a  loan  renewtd,  it  is  not  le^^l,  if  payment  could  have  bMD 
obtained  ;  fur  ViijfHASPiTi  declare:^,  "  the  exaction  of  the  principal  and 
interest,  after  a  part  of  it  has  been  liquidated,  is  usury,  and  reprehea- 
Bible"  (34,  T). 

CdyicA  is  of  two  sorts  ;  om  arising  from  the  bod;  of  a  pledgtd  female 
animal  to  be  milked,  or  a  male  animal  to  work  or  carry  burdens,  as  des- 
Bcribed  by  Vtasa  (39)  ;  the  ether  eiplained  by  Nireda,  interest 
repeatedly  psid  without  dimiuishi'ig  the  principal  (36).  The  use  and 
profit  of  a  cow  or  the  like  to  be  milked,  or  of  a  boat  or  the  like,  where  no 
Buuh  agreement  has  been  expresily  made,  as  desoribed  by  CAttatika 
(37,  3)  is  tlie  cAyicd  of  Vtasi.  ;  and  it  should  be  taken  at  the  rate  of  an 
eightieth  part  by  the  m»nth,  under  the  restriction  of  the  text,  "  nor  any 
interest  which  is  unapproved"  (41). 

Chandeswaba  says,  a  cow  or  the  like  to  be  milked,  or  an  ox  or  the 
like  to  work  or  carry  burdens,  are  instances  mentioned  generally  ;  for  ths 
use  of  boaki  or  the  like,  not  expressly  ptedi^ed,  must  otherwise  be  excluded 
from  that  definilion  o/cayic&.  When  there  is  such  an  express  agreement 
as  described  by  CXttAyaNa,  the  use  of  the  pledge  is  ddhihh6ja,  the  same 
with  bhdgaldbka,  pro|>ounded  by  VhIuaspati.  In  this  case  no  reference  la 
made  to  the  rate  of  an  eightieth  part,  for  no  text  specially  directs  it :  the 
whole  use  and  profit  of  the  pledjfe  tkall  bt  Ike  interett ;  for  Buoh  is  the 
import  of  the  text.  These  two  kinds  of  iutennt  are  consequently  distinct, 
but  should  be  admitt>:d  as  has  been  stated. 

The  cdyicd  of  NAreda  is  thus  explained :  "  interest  to  be  repeatedly  paid 
without  diminishing  the  body  (cdyd)  of  the  principal  sum,  at  ths  rate  of  a 
pana,  or  half  or  otlier  fraction  of  a  pana,  as  agreed  by  both  parties,  is  named 
cdyicd  accroding  to  NArbda."  GfiAia>BSWAHA. 

For  instance ;  a  borrower,  coming  to  a  moneyed  man,  asks  a  loan  ;  in  reply, 
he  asks,  "  when  wilt  thou  repay  it )"  the  borrower  rejoins,  "  1  will  repay  it 
at  the  end  of  a  month  :"  a  loan  is  accordingly  concluded  to  mutual  satisfac- 
tion. Afterwards,  ai  the  close  of  the  month,  the  creditor  demands  payment ; 
but  the  debtor,  unable  to  discharge  the  debt,  answers  evasively, ''  I  will  pay 
you  at  the  end  of  a  fortnight :"  the  creditor  repeatedly  urges  payment ; 
and  tlie  debtor,  in  order  to  satisfy  him,  promises  some  additional  interest, 
such  as  a  pana  {or  the  like).  That  additional  interest,  vhich  he  thus 
promises  from  time  to  time,  being  repeatedly  settled  between  the  parties 
day  after  day,  is  the  cdyiea  ofNABEDA;  it  is  not  the  stipulated  interest 
named  ciritA,  for  that  commences  from  the  date  of  the  loan.  On  this 
account  it  is  separately  mentioned  by  NAkesa. 

"  Without  diminishing  the  principal ;"  in  the  case  of  interest  payable  at 
stated  times  {edMcd)  and  the  like,  if  more  than  an  eightieth  part  or  the  like 
have  been  paid  for  interest,  whatever  appears,  on  computing  the  account  at 
the  time  of  discharging  the  debt,  to  have  been  overpaid,  by  so  much  is  the 
principal,  which  was  receivable  by  the  creditor,  diminished.  But,  in  this 
case,  what  he  receives  from  time  to  time,  above  the  late  of  an  eightieth 
part,  does  not  reduce  the  principal  sum.  It  is  not  proper  to  say,  that  tbd 
interest  should  only  be  received  at  legal  rates,  because  this  (fidyw)  is  in  its 
own  nature  a  breach  of  the  law.  .  Were  it  so,  still  the  text,  prohibiting  any 
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interest  whicli  ia  unapproved  (41),  cnncetns  only  the  cdyicd  of  Vtas*, 
not  this  (cdyicd)  -.  tliis  form  of  interest  is  only  metitioiied  by  Chandkbwaba 
incidentally.  The  word  (aiMwaC)  "repeatedly"  signifiea  ajjaiu  and  again ; 
for  it  ia  so  explained  by  AtiEiti.     (Chapter  XVII,  on  I  nd  eel  in  able  Words.) 

That  interest  which  ia  received  month  a^r  month,  at  the  rat«  of  au 
flightietb  part  of  the  principal,  ia  considered  as  cdlied.  Here  month  ia  a 
mere  inet^uice  :  that  iatcrest,  therefore,  which  is  received  by  the  year,  ia  also 
considered  &s  cdlied  ;  and  bo  id  that  which  ia  pnyahle  at  the  end  of  six 
months,  or  the  lihe.  Accordingly  Menu,  iu  the  text  cited  (41),  mentions 
iDterest  for  time  generally. 

"  Interest  upon  interest :"  when  a  debtor,  unable  to  pay  the  whole  amount 
of  interest,  promises  to  pay  it  with  interest ;  the  interest,  which  is  so  pro- 
mis«d,  ia  wheel-interest.  CH^NDisWARA. 

Uore  will  be  said  on  this  subject  in  the  section  on  Recovery  of  Debts  .- 
but  ev«n  interest  upon  interest  ft  man  should  only  take  at  the  legal  rate  of 
an  eightieth  part  and  so  forth, 

WLen  the  borrower,  at  the  time  of  receiving  the  loan,  makes  tm  agree- 
ment in  this  form,  "  I  will  pay  twenty  abells  a  day,"  and  the  loan  is  made 
on  those  terms  ;  in  that  case,  such  interest  is  hair-in tereet,  as  described  by 
Vi&ASFATi  (35,  4)  Interest  by  enjoyment  {bhogaldbha)  baa  been  already 
explained  in  the  gloss  on  cdyied. 

Cayiei,  bair-interest,  and  interest  by  enjoyment,  shall  be  paid  entire,  so 
long  as  tbe  principal  remain  unpaid.  If  the  payment  of  interest  have  been 
discontinued  a  few  days  after  the  loan,  and  the  debtor  be  only  able  to  pay 
tlie  debt  ten  or  fifteen  years  afterwards,  twice  the  amount  of  the  principid 
only  fiiaH,  in  general,  be  received  by  the  creditor,  in  lieu  of  other  interest 
(43)  :  but  it  is  not  so  in  the  present  case.  On  the  contrary,  haii^intereet 
shall  be  received  on  a  calculation  of  the  daily  amount  forhante.  Cdyied,  or 
intereet  accruing  from  a  pledged  body,  ahall  be  received  on  a  compntatiou 
of  an  sightietb  part  of  the  principal  monthly,  until  the  principal  be  Uquidat- 
ed  :  if  ^e  thing  to  be  need  be  destroyed  by  the  act  of  God,  another  chattel 
most  be  delivered  in  its  stead  ;  or,  if  that  cannot  be,  interest  must  be  made 
good  otherwise.  Interest  by  enjoyment  continues  so  long  as  the  thing 
fledged  remains  with  him  who  has  the  use  and  profit  of  it :  if  the  pledge  be 
destroyed  by  the  act  of  God,  the  debtor  shall  be  compelled  to  deliver 
another  pledge,  nnder  the  authority  of  a  text  which  will  be  quoted  iu  the 
chapter  on  Pledges.  The  creditor  should  receive  a  fresh  pledge  ;  or,  if  that 
cannot  be,  the  price  of  the  usufruct/c^riome  should  be  paid  when  the  prin- 
cipal ia  liquidated.  These  rules  are  grounded  on  a  text  of  VkCbasfati 
(86,  6),  and  on  one  of  YiJiTYAWALCTA  (38,  2). 

What  sort  of  interest  is  suggested  by  the  texts,  "  let  no  lender  receive 
interest  beyond  the  year,"  (40  and  41}  P  It  is  said,  "such  intereet  is  a 
species  of  stipnlated  interest  (cdritS)"  Here  it  should  be  noticed,  that 
the  legal  amount  of  intereat,  whether  received  at  the  time  when  the  debt  ia 
di««^i;wrged,  or  earlier,  or  both  {jMrtly  at  one  time,  atid  partly  at  another), 
only  eqiuda  tbe  principal  sum.  If  stipulated  interest,  edyicd,  luur-interest, 
or  interest  by  ecyoyment,  when  added  to  tbe  principal,  more  than  double  it, 
tb^  are  not  legal  in  a  moral  view.  By  receiving  such  interest,  Brdfimanas 
and  otliers,  and  even  Vaisyai,  commit  a  sin ;  but  if  a  creditor  insist  on 
obtaining  it,  the  king  shall  enforce  payment  :  VRiHAaPAii  declares  as  much 
(89,  7).    The  use  and  profit  of  a  pledge,  or  tko  use  of  a  chattel  in  that 
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fonn  of  interest  which  ia  named  cdyicd,  after  twice  the  amonut  of  the  prin- 
cipal has  been  obtained  from  the  usufruct ;  interest  upon  interest ;  and,  the 
exaction  of  principal  and  interest,  that  is,  of  the  principal  with  the  whole 
interest,  after  a  small  part  or  the  whole  of  the  interest  has  been  received, 
either  as  stipulated  or  monthly  interest,  is  usury  reprehensible  in  a  mjui 
who  subsists  by  mouey-lending.  The  meaning  of  the  text  is,  that  sacli 
usury  produces  the  consequence  of  sin  ;  not  that  the  king  shall  not  enforce 
payment  of  it. 

"  Stipulated  interest  beyond  the  legal  rate,  &c."  (i2)  \  thit  text  of 
Menu  it  otheraite  expounded  by  Chinde&wara  :  "  interest  exceeding  the 
rate  stipulated  bif  tht  debtor,  and  different  from  the  rata  preteribed  by  the 
lata,  is  invalid  :  for  Sages  have  declared  the  Ugal  way  of  money-lending." 
'i'he  Ugci  way  of  money-lending  \s  founded  on  this  :  interest  allowed  by  Ui« 
law,  or  stipulated  by  Uie  debtor,  is  valid,  not  any  other  interest.  But  if 
the  lender,  through  covetousn^ss,  require  greater  inteteet,  and  the  bonower, 
apprehensive  of  not  finding  any  other  lender,  be  willing  to  pay  hightr  I'n- 
terat,  in  that  case  the  rule  is  this  ;  "  the  tender  is  entitled  at  moit  to  five 
in  the  hundred"  (42).  "From  a  Srdhmana"  should  be  supplied;  for 
the  rule  would  be  superfluous  if  it  were  referred  to  a  iSltrfra..  The  author 
of  the  Mitdahard  leema  to  have  entertained  the  same  opinion  ;  for  he  baa 
not  particularly  remarked  on  the  text.  On  this  interpretation  also,  the 
payment  of  hair-interest  and  cdyicd,  so  long  as  the  principal  remun  unptud, 
ia  conformable  to  the  text  of  Nabbsa  (45).  Chamdeswaela's  opinion 
may  be  thus  briefly  stated. 

III.      AcCOrdlDg  to  VACHESPATI  MiSBA  : 

On  his  explanation,  adykd  and  the  rest  also  vary  from  the  legal  rate  of 
an  eightieth  part  by  the  month  ;  for  he  cites  the  texts  of  YofHASPATi  in 
reply  to  the  question.  What  other  kinds  of  interest  are  there  P  and  how 
many  sorts  of  interett  t  If  interest  at  the  eightieth  part  of  the  prineipal,  la 
already  mentioned  by  Mibra,  were  distributed  by  VkChabfati  into  monthly 
and  annual  interest,  and  bo  forth,  the  citation  introduced  by  the  question, 
"  what  other  kinds  of  interest  are  there  ?"  would  be  irrelevant. 

When  this  question  is  put,  "  What  oUier  kinds  of  interest  are  there  ?" 
the  answer  is,  hair- interest,  and  interest  by  eqjoyment.  "  How  many 
sorts  F"  the  atwser  u,  legal  interest,  as  edited  and  the  rest ;  and  interest 
not  prescribed  by  the  law,  as  cdritd  and  the  rest.  But  the  exposition  would 
be  imperfect,  since  the  receipt  even  of  legal  interest,  as  eali^  and  the  rest, 
beyond  the  year,  is  forbidden;  and  the  omission  of  highest /imtte(2  interest 
would  be  derogatory  to  tJu  Sage. 

Subdividing  into  four  sorts  interest  at  the  rate  of  an  eightieth,  and  so 
forth,  as  in  the  .exposition  of  Cbandeswara  ;  and  adding  them  to  other 
kinds  of  interest,  namely  hair-interest,  and  interest  by  enjoyment ;  there 
remit  the  kinds  of  interest  specified  by  VbIhabPati.  Thus  hair-intereet, 
and  interest  b}^  enjoyment,  are  stated  in  answer  to  Uie  question,  what  other 
kinds  of  interest  are  there  ?  And  eddied,  and  other  subdivisions  of  the 
general  rate,  are  stated  in  answer  to  the  question,  how  many  sorts  there  are  ? 
This  agun  is  erroneous ;  for,  had  such  been  the  meaning,  the  question,  how 
many  sorts  ?  should  have  been  first  put.    To  expatiate  would  be  vain. 

On  this  interpretation,  the  cdyicd  of  VtIsa,  arising  from  the  profit  of  a 
slave's  labour  or  the  like,  falls  under  the  description  of  interest  by  enjoy- 
ment ;  but  the  cdyi^^  of  NAbeda  must  be  considered  as  one  of  the  subdivi- 
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a'laas  of  the  general  rate.  For  Misra  sajs,  the  ca^it^if  of  Vtasa  falls  under 
thedescriptioii  of  interest  by  enjoyment;  but  the  c^yicif  ofNiBSOAis  dis- 
tinct from  these :  and  the  cdyicd  of  VyAsa  is  not  meutiooed  in  the  foliovring 
exposition  :  "  cdyied,  is  interest  by  the  year ;  cdUed,  by  the  month :  ehacra- 
vnddhi,  interest  upon  interest;  cdrild,  interest  specially  promised  in  a  time 
of  extreme  distress  ;  ^sic'h^oriddH,  interest  payable  daily ;  bk6galdbha.  the 
use  and  profit  of  a  slave's  labour  and  the  like." 

The  use  of  distinguishing  the  cdyied  of  VtAsa  from  interest  by  enjoy- 
ment, iiill  be  hereafter  explained.  But  the  cdyied  of  Nabssa  is  interest 
payable  by  the  year,  considering  the  word  n'a^teat,  repeatedly,  as  signifying 
amiually.  This  is  paid  without  diminishing  the  principal ;  even  though 
receivea  for  a  thousand  years,  it  does  not  reduce  the  principnl.  If  the  iti' 
tereet  happen  to  be  forborne  after  tkejint  few  days,  the  whole  arrears  of 
intereat  must  be  paid  when  the  debt  is  discharged  ;  for,  according  to  His- 
BA'a  opinion,  this  kind  of  interest  is  intended  by  the  word  cdyicd  in  the  text 
of  V^tHABPATi  (35, 6) :  and  this  has  been  stated  b;  Misra,  on  the  authority 
of  HxLlrnDHA. 

But  if  the  expression  of  MisBA,  "  to  be  paid  by  the  day,"  be  autbentick, 
tbfl  meaning  must  be,  that  the  sum  calculated  on  daily  interest  shall  be  paid 
yearly.  Else  it  is  inconsistent  with  bis  exposition,  "  cayted  is  interest  by  the 
year."  The  special  rule  adopted  by  him,'  that  cdyicd  aui  the  rest  must  be 
received  at  the  rate  of  an  eightieth  part,  is  not  suggesied  by  the  law ;  but 
bair-interest,  which  is  receivable  daily,  is  founded  on  a  text  of  VrIbaspati 
(8»,  4). 

"  ^Adhibhoga,  or  a  loan  on  the  use  of  a  pledge"  (37,  3) ;  where  an  agree- 
ment is  made,  that  the  whole  use  of  the  thing  shall  be  the  only  interest,  it 
constitutes  a  loan  on  the  use  of  a  pledge.  Misba. 

It  is,  consequently,  intimated,  that  the  word  "  pledge,"  tii  the  first  part 
of  the  text,  is  indeterminate  ;  for  by  such  an  expositioo  cdyied  is  of  two 
sorts,  one  of  vkich  correipoTuU  with  ^hibh6ga.  It  follows,  that  the 
varions  sorts  of  interest  are  seven.  Of  these  the  edyied  of  VtJUa,  edlicd, 
stipulated  interest,  and  interest  upon  interest,  should  not  be  received  beyond 
the  year.  For  the  sake  of  this  distincdon,  VtXsa  has  stated  cdyicd  separately 
from  idhibh^a,  to  which  it  is  otherwise  similar.  Cdyicd  is  the  use  atid 
profit  of  the  bodies  of  quadrupeds,  as  oxen,  horses,  and  the  like.  Or  the 
repetition  of  the  word  "  pledge,"  in  the  text  of  CattAyana,  has  a  determi- 
nate use ;  consequently,  it  should  be  understood,  as  in  the  gloss  of  Chas- 
s^wABA,  that  MhibhSga  takes  place  when  there  is  an  agreement  in  regard 
to  the  pledge ;  otherwise  the  usufruct  is  edyied. 

Bnch  interest  may  be  taken  even  beyond  the  year,  on  a  fresh  agreement. 
The  authority  fortius  is  the  text  ofOdiAHA  (lO)  ;  and  the  sense  of  tbe 
text  is  this ;  of  the  sorts  of  interest  enumerated,  interest  upon  interest,  and 
tbs  rest,  no  Isnder  should  take  the  fourth  sort  beyond  the  year;  nor  any 
interest  which  is  not  again  declared  or  promised,  beyond  the  year  ;  that  is, 
neither  of  the  other  three  without  a  fresh  agreement.  The  rule  respecting 
the  edyied  of  Nabbda  has  been  already  delivered.  It  is  the  same  in 
respect  of  the  other  two ;  at  the  time  of  discharging  the  debt,  they  should  be 
received  in  their  own  kind,  or  by  their  value. 

A  debt  aecnred  merely  by  a  written  contract  (38,  9)  shall  be  discharged 
by  three  persons,  the  debtor,  his  son,  and  his  son's  eon ;  but  in  the 
cose   of  ft   loan  on  the  use  of  a  pledge,  the   debt  must  be   discharged  even 
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by  K  great-graQ<l80D.(36)  Yet  if  th«  agreement  were  in  thia  form,  "  I  will 
relinquiah  the  pladge  wfaui  twic«  the  amoun:  of  the  principal  bu  been  rul- 
ized,"  in  that  case  the  creditor  most  relinquish  the  pledge  whenever  he  has 
realized  double  the  amount  of  the  principal. 

46. 

Yajnyawalcya: — But  when  a  pledge  has  been  given,  which  the  credi- 
ts promised  to  return  on  the  debt  being  doubled,  then  surely,  the 
interest  having  equalled  the  principal,  the  pledge  must  be  released 
on  the  double  sum  being  paid,  or  haviog  been  received  from  the 
use  of  the  pledge. 

47. 

Vishnu  : — Even  if  the  highest  interest,  or  that  equal  to  the  princi- 
pal fium,  have  accrued,  the  creditor  shall  not  be  forced  to  restore 
a  pledge  Exed  in  hia  hands  unless  there  have  been  a  special 
agreement. 

This  disttnctiou  is  also  noticed  by  Chiii'dbswara,  and  should  be  admitted 
by  others.  But  that  is  not  the  import  of  the  text,  "a  pledge  shall  bu 
enjoyed  until  actual  payment  of  the  debt"  (3B,  2),  The  text  of  VrIh&b- 
piTi  (3fi,  7)  baa  been  explained.  His  former  text  on  interest  by  enjoy- 
ment (3S,  5)  furnishes  an  instance  only  of  such  interest  ;  for  it  coincides 
with  the  tait  of  CatyAyana  (3T,  3).  It  is  thus  expounded  by  Missa  : 
"  Bent"  signifiea  hire,  use,  or  occupation  of  a  pledged  bouse  :  "  Produce" 
Caadai)  signifies  grain  or  other  fruit  of  a  pledged  field,  agreeably  to  the 
sense  of  the  verb  lad,  cut  down  or  reap. 

Here  boAts  and  the  like  are  also  suggested  by  the  word  '*  house,"  taken 
as  a  general  instance :  and  "  rent,"  or  use,  aUo  suggests  transport  of  mer- 
chandize, and  the  like. 

In  a  gloss  on  the  text  of  Menu  (43),  Uisba  thus  expounds  it :  "  If  gems, 
money,  or  the  like,  be  received  at  once,  double  the  amount  of  the  principal 
only  should  be  taken  ;  but  if  they  be  not  received  at  once,  more  may 
be  taken."  Consequently  here,  as  before,  if  interest  have  anyhow 
remained  unpaid  after  the  first  few  days,  the  prinotpal  is  only  doubled, 
however  long  the  period  of  forbtaTanee  may  be,  and  no  more  thould  he 
received. 

The  text,  allowing  a  pana  each  month  for  a  purdna  (3i),  and  that  which 
confirms  interest  settled  by  men  well  acquainted  with  sea-voyages  (33), 
concern  stipulated  interest  only.  Bub  these  rules  aubslet  where  the  price 
is  great  at  the  time  when  the  debt  is  contracted  ;  or  where  the  value  of  a 
thing  bought  with  money  borrowed  for  the  purposes  of  trade,  and  sold  in 
another  country,  is  improved.  The  text  of  HiniTA  (44,  3)  declares  legal 
interest  on  particular  ni'ticha.  It  is  proper  to  consider  the  t«xt  of 
YAjhtawalcya  (32)  as  solely  relating  to  such  interest.  This  and  other 
infereuces  may  be  drawn  from  reasoning. 
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In  this  ezposhion  Bhavadita  concurs ;  bnt  HblXsusha  reads  the  text 
of  NiBBDA  (86,  2),  panavdhyd  instead  of  pofndrdhddyi,  and  explains 
the  text,  "  interest  to  be  borne  (vdkamt/d)  or  received  b;  tfie  creditor,  re- 
peatedly, even  for  a  thousand  years,  if  Uie  Ipana)  principal  sum  remua 
due,  without  an;  diminndon  of  {edg£j  the  principal,  is  called  cdyicd."  On 
this  general  consideration  it  is  said  by  Misba,  that  coyieif  most  be  piud  so 
long  as  the  principal  remain  unliquidated.  But  Chakdeswaba  rejects  this 
reading,  because  it  has  been  unnoticed  by  most  anthora. 

"Let  no  lender  receive  intoreat  beyond  the  year"  (40)  and  (41):  if 
a  creditor  is  desirous  of  receiving  interest  in  sudi  a  manner  that  interest 
may  not  cease  on  iu  eqaallinff  the  debt,  he  ahotild  receive  his  intereet 
before  the  dose  of  the  year,  not  after  the  year  has  expired.  The  meaning, 
therefore,  on  this  interpretation  is,  that  he  should  receive  the  interest  then 
only  when  the  debt  is  discharged,  or  the  highest  limited  interest  due  for  the 
time  the  loan  hat  remained  mtpaid.  But  if  the  creditor,  through  want  of 
confidence  in  his  debtor,  or  from  his  own  inability  to  provide  for  his  wants 
otherww,  wishes  to  receive  interest  within  the  year,  in  that  case  he  may 
receive  it  before  the  close  of  the  year ;  that  is,  he  may  receive  the  interest 
for  twelvemonths,  month  by  month.  Bnt  after  a  year,  the  debt  is  only 
doubled  by  remaining  undischarged  during  fifty  monUis  ;  before  the  expira- 
tion of  that  period,  interest  is  payable  on  the  terms  of  the  loan.  Oonse- 
qnently,  edyied,  if  it  can  be  recovered,  may  be  taken  beyond  the  year, 
when  there  is  a  promise  in  this  form,  "  I  will  pay  it  regularly  until  the 
debt  be  discharged  ;"  and  so  may  edited,  if  there  be  a  promise  of  paying  it 
month  by  monUb.  But  if  the  creditor  cannot  obtain  regular  payment,  the 
prinapal  is  doubled  in  due  time. 

Cdritd  is  described  by  CatyAtana  (37,  I),  and  noticed  by  Mxku 
(33).  By  the  rule,  "nor  any  interest  which  is  unapproved"  (il),  it  U 
directed  to  take  even  cdyica,  and  the  rest,  only  at  the  rate  of  an  eightieth 
part,  and  so  forth.  But  if  there  be  an  agreement  in  this  form,  "  I  will 
pay  it  daUy,"  it  is  hut-interest.  Other  interest  must  be  regulated  in  the 
mode  abovementioned, 

IV.    According  to  'SuLAPitNi  in  the  JKpacaUcA. 

On  the  text  of  YIj^tawaicia  (38,  1)  it  is  remarked  in  his  wot^, 
"  this  verse  is  not  found  in  some  copies."  Interest  is  of  six  sorts  under 
the  text  of  VEfaiSPATi  (85,  2).  There  cdyicd  is  interest  which  arises 
from  the  labour  or  use  of  an  animal  to  carry  burdens,  or  of  a  female 
quadruped  t<>  be  milked  ;  cdlicd  is  interest  which  is  payable  by  the  month ; 
intereet  upon  interest  is  ehacravriddki  ;  interest  speeiaUy  and  fruly  pro- 
mised by  the  debtor  himself  is  edritd  ;  that  which  is  received  daily  is 
^sie'hdtiriddki ;  and  the  profit  arising  from  the  use  of  a  pledge  is  h}ioga. 
Among  these,  ^tui'hdvriddhi,  cdyicd,  and  interest  by  enjoyment,  may  be 
received  until  the  principal  be  discharged  (36,  6). 

This  notion  is  intimated  :  according  to  Yajnyawalcta,  interest  by  en- 
joyment is'  comprehended  under  corporal  interest  {cdyicd)  ;  and  the  cdyicd 
of  NXbeda,  as  expounded  by  CHANDiawABA,  falls  under  tlie  description  of 
stipulated  interest  (carifif)  .-  as  expounded  by  Misra,  it  falls  under  the  descrip< 
tion  of  interest  payable  at  a  time  certain  {cdiicd)  ;  for  the  word  "  month" 
is  a  mere  instance  of  a  general  sense.  ^Sie' hdvriddhi  is  only  a  distinct  form 
of  stipulated  int«rest ;  but  so  long  as  the  principal  remain  unliquidated, 
this  interest  must  be  paid  to  fulfil  the  terms  of  the  agreement.    Bnt  if 
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tlkere  be  no  promiaa  of  payiiig  it  daily  so  long  as  the  principal  remain  un- 
(liacharged,  it  is  not  hair- interest.  If  an  agreement  that  interest  at  the 
rate  of  four  panat,  oi  the  like,  shall  be  paid  ever;  fifth  day  so  long  as  the 
|irincipal  remain  nndischai^ed,  that  also  should,  it  seems,  be  paid  until  the 
principal  be  liquidated ;  but  suci  a  contract  ought  not  to  be  made,  because 
it  is  not  authorised  by  the  law. 

The  text  of  Mesu  (41)  must  be  expluned  as  in  the  glass  of  HelAvu- 
DitA  ;  but  other  texts  must  be  nnderbtood  in  the  mode  already  stated,  in 
the  teit  of  Y^JNTtWALCYA  (82),  greater  interest  is  allowed  on  account 
of  ^le  risk  of  losing  the  principal :  it  la  therefore  legal  in  this  author's 
opinion.  With  this'  exception,  the  text  of  Vhihaspati  (3i>,  7)  ia  appli- 
cable to  all  cases.  The  sage  declares  an  altemacive  in  regud  to  the 
l)resGribed  rates  of  two  and  three  in  the  hundred,  and  the  like,  "  or  what- 
ever interest  has  been  stipulated  by  them"  (83.)  This  consequently  intendii 
Htipnlated  interest  and  Uie  like ;  and  the  text,  Ixffiinning  wiUi  the  words 
■'  interest,  »pon  interest"  (38,  1),  .only  recapitulates  those  sorts  of 
interest, 

V.    Accoi-ding  to  Ccllucabhatta  : 

"  Let  no  lender  recMve  interest  beyond  the  year"  (41)  :  if  a  creditor, 
having  contracted  for  interest  payable  at  stated  times  (cdiicd),  or  the  like, 
but  finding  it  troublesome  to  receive  interest  monthly,  tell  the  debtor, 
'-  thou  shalt  pay  the  interest  of  several  mouths  at  once ;"  stiU  he  should 
receive  it  within  the  year.  For  example  :  interest  for  six  months,  for  ten 
months,  or  for  one  year,  may  be  paid  at  once  ;  not  interest  for  thirteen, 
fourteen,  or  fifteen  months.  The  meaning  is  this  :  if  he  do  not  receive  in- 
terest before  the  close  of  the  year,  in  that  case,  since  its  periodical  payments 
lire  interrupted,  and  it  can  now  only  be  received  when  the  debt  is  dis- 
^^harged,  interest  can  on  no  account  be  more  than  sufficient  to  double  the 
debt,  as  is  declared  by  Mk^u  (43)  It  is  implied,  that  interest  receivable 
day  by  day,  month  by  month,  or  the  like,  may  be  taken  to  a  greater  amount 
than  is  sufficient  to  double  the  debt,  provided  the  principal  remained  un- 
]>aid.     Such  is  the  gloss  of  CuLLfrCABiiATTA. 

Here  interest  receivable  day  by  day  is  the  cdj/ied  of  NAred.\  ;  for  the 
word  ^a/wat,  "repeatedly,"  in  that  text  (30),  beurs  the  sense  of 
"  daily."  The  same  interest  is  described  by  VkIhaspxti,  under  the  name 
of  hiur-interest  (36,  4).  Not  considering  the  cdificd  of  Vviaa  and  profit 
by  enjoyment  of  a  pledgs  (bkdgalabha)  ns  interest,  it  is  stated  that  the 
various  sorts  of  iutereat  are  four.  But  if  these  be  acknowledged  to  be  sorts 
of  interert,  there  are  five  or  six  kinds. 

In  the  text  of  Mbpc{4I)  the  reading  is  adiiiklam,  unseen:  let  no 
lender  receive  any  interest  unseen  in  codes  of  law,  or  unknown  to  the  law. 
This  prohibition  ia  intended  to  sbow  the  immorality  of  receiving  *uick 
iaierat,  not  to  ordain  that  a  lender  shall  not  obtain  it,  if  he  wish  to  re- 
ceive tueh  inierat.  Consequently,  stipulated  interest,  and  the  like,  which 
have  been  previously  aetUed,  only  produce  a  taint  of  sin  in  the  lender  who 
recuves  them,  not  an  Incapacity  to  recover  them.  What  are  those  usurious 
forms  of  interest  F  Jn  antwer  to  this  quettian,  the  tSage  adds,  "  interest 
upon  interest,  &c."  VrIbasfaii  propounds  their  nature  in  a  text  above 
ci(«i(35,S). 

Interest  upon  interest  ia,  in  its  own  nature,  reprehensible;  interest  for  a 
time  certain,  vhen  more  interest  is  received  than  is  sufficient  to  double  the 
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priDcipal;  corporal  interfSt(eayM:<£),  irben  the  animal  13  loo  mdcli  iTurhvil 
ur  milked  ;  ttipniateil  interest,  even  though  it  faavo  been  Bettled  by  tlie 
debtor  in  a  time  or  extreme  diatreFS,  and  b;  tlie  creditor  through  kindaesd. 
These  four  illegal  sort*  of  interest  should  not  be  received  :  VsifiiASPAii 
eipmsly  forbida  it  136,  7).  Cullugabhatta. 

Here  the  cdyicd  of  NArkda  must  also  be  comprehended  under  the  temi 
edi/ied.  Hence  the  receipt  oi  that  also  is  shown  immoral.  Buv  id  it 
immoral,  if  the  debt  be  discharged  ttithin  the  fourth  or  fifth  nioiitb  ;  for,  iti 
thnt  case,  more  interest  than  ia  sufficient  to  double  the  priaeipal  ia  not 
received  T  This  objection  u  not  vrell  founded  ;  for  those  kinda  of  interest  arc 
reprehensible,  from  their  intrinsic  evil.  On  th id  opinion  also,  a  creditor, 
who  advanced  a  loan,  should  only  receive  ttrjce  the  amount  of  the  priiicijtal, 
after  the  time  when  the  principal  ia  duly  doubled,  and  not  at  any  time  before 
that  period.  But  if  the  debt  be  discharged  before  the  time  when  it  nould 
r^^Iarly  be  doubled,  in  that  case  the  principal,  with  legal  interest  ou'v, 
should  be  then  received.  Thus  Brdhmantu  and  tlie  rest  violate  no  duty. 
Witliia  that  period,  whatever  interest  is  received  at  any  staled  times,  id 
edited:  for  the  word  "month"  ismwely  an  inatonce  ttated  generally  ui 
the  texts  of  NinEOA  and  others  (36,  2).  Accordingly  AIehv  mentions 
periodical  intertst  generally  (41). 

The  text  nbttqueatly  cited  (12)  is  applicable  to  the  cara  of  interest  due 
without  a  special  agreement.  That  will  be  eiplained  under  its  proper  head. 
The  text,  "  whatever  interest  shall  be  settled  by  men  well  acquututed  with 
sea  voyages,  to."  (33),  is  expounded  at  above  stated. 

How  can  it  be  said  that  stipulated  interest  {cdritd)  is  nnauthorized  by 
the  law,  since  edritd'n  deecribfd  in  the  ciide  of  CIitAtaiia,  "interest; 
which  has  been  specially  ani^/rMfy  promised  by  the  debtor  in  a  time  of 
extreme  distretts"  (3T)  p  Nor  should  it  bo  argued,  that  it  is  unauthorized 
by  the  law,  not  baiiig  suggeated  in  the  Veda,  The  text  of  CiiTirANA, 
may  also  be  considered  as  apnrlion  of  tho  Vida  ;  else  the  highest  timiud 
interest,  such  as  interest  doubling  the  debt  and  the  lik<^,  would  also 
be  unauthorized  by  the  law.  To  this  it  is  answered,  tho  law  expresses 
generally,  that  a  Vaiiya  and  others  may  subsist  by  money  lending  :  iu 
answer  to  the  question,  how  mucli  profit  ought  to  be  taken  by  a  inone^ 
Under  1  the  texts  of  MsNnand  the  rest  ant  adduced,  or  the  acriptural  law  tu 
be  established  through  them  :  a  lender  may  receive,  on  a  loan,  the  eightieth 
part  of  the  principal  and  eo  forth,  in  the  order  of  classes,  as  prescribed  ;  ui; 
be  may  take,  as  the  highest  interest,  if  the  debt  have  been  long  outstanding, 
a  sum  equal  to  the  principal,  for  the  interest  accumulated  at  such  rates  :  this, 
and  other  legal  inttreit,  a  Under  may  receive.  Interest  so  authorized  ia 
alone  received  in  practice  as  legal  interest.  It  is  the  rule  fur  delivery  by 
the  creditor  ;  for  it  is  taught  by  the  law,  which  suggests  a  mode  of  sub- 
slstence  by  the  delivery  of  loau*.  But  if  a  borrower  stipulate  greatei; 
interest  through  the  urgency  of  his  wants,  then,  in  answer  to  the  question, 
what  should  be  done  at  the  time  of  payment?  a  rule  may  be  deduced  froiu 
the  text  of  CATvArANA  (37,  1),  the  debtor  must  pay  the  intei-est  which  ho 
has  promised.  Such  interest,  although  it  be  so  authorized,  is  not  prescribed 
to  the  lender  by  codes  of  law :  henoe  the  delivery  of  interest,  which  bos 
been  promised  by  the  debtor,  is  a  rule  for  receipt,*  a  subordinate  title  of 
judicial  procedure  under  the  head  of  Loans  delivered.  But,  in  fact,  interest 
allowed  by  the  law  is  legal  interest ;  and  interest  settled  by  the  will  of 

■  Sea  thagl«BimtIie  teit  of  NAaBDA  (1). 
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men  ia  not  received  in  practice  aa  legal  interest ;  for  the  meaning  of "  legal" 
is,  "allowed  by  the  law."  Hence,  where  a  creditor,  from  tbe  circumstances 
of  the  time  or  tlie  like,  accepts  of  leas  than  legal  interest,  since  leea  interest 
muBt  in  that  case  be  admitted,  there  is  no  objection  to  tbe  iaw  of  stipulated 
interest,  as  it  concerns  the  lender  at  vkU  ai  the  horroteer.  Such  is 
Cullucabhatta'b  opinion. 

VI.    According  to  other  ComTncniators  : 

But  others  coneider  the  text  of  YiJNYAWALGTA  (32)  as  intended  to 
authorize  the  receipt  of  ten  or  twenty  in  the  hundred  from  those  who  travel 
through  forests  or  traverse  the  ocean,  although  ^jecifiek  interest  have  not 
been  stipulated ;  but  if  specifick  interest  have  been  stipulated,  it  i»  stated  at 
another  case ;  "  or  whatever  interest  has  been  stipulated  b;  tliem :"  and  in 
this  are  included  the  rates  of  nine  and  eleven  in  the  hundred,  and  the  like. 
The  text  of  Menu  (33)  has  tbe  same  import ;  but  the  eipreBsion,  "  all 
horrowers,"  uuggesta  not  only  those  who  travel  through  forests,  or  traverse 
the  ocean,  bvt  any  others  of  the  four  classes.  However,  tbe  acc^tance 
of  interest  above  the  prescribed  rates,  from  such  aa  travel  through  vast 
foreets  and  the  rest,  ia  immoral ;  for  there  are  no  grounds  of  restriotion  to 
the  test  of  VBi£HASP&Ti  (36,  7). 

Here  it  should  be  observed,  that  large  gains  are  the  grounds  on  which 
greater  interest  is  paid  by  those  who  traverse  tbe  ocean ;  as  intimated  by 
the  text  of  Ms^iu,  "  whatever  interest  shall  be  settled  by  men  well 
acquainted  with  times  and  with  places."  The  grounds  arc  the  same  in  other 
circumstances  of  tlie  same  case,  intended  by  the  test  of  Vajntawalcta 
(32) ;  not  the  risk  of  losing  the  principal.  Thus  the  rate  of  interest 
ia  the  same,  even  though  the  debt  be  secured  by  a  pledge. 

Does  not  the  te.tt  of  Mbnu  (33)  consequently  become  unmeaning,  since 
CATtarAW*  authorizes  the  payment  of  stipulated  interest  by  debtors 
of  all  descriptions  (37,  2)?  No;  for  CattItana  declares,  that  interest, 
which  has  been  promised,  through  compulsion,  by  others  than  seafaring 
traders  and  the  rest,  shall  not  be  paid  ;  "  and  in  no  other  case 
whatever  must  stipulated  interest  be  paid"  (37,  2).  But  a  special  rule 
is  delivered  (33),  to  legalize  interest  promised,  through  compulsion, 
by  seafaring  traders  and  the  rest.  This  text,  however,  is  considered  by 
Ghaudbbwara  aa  intending  traders  in  general ;  and  both  texts  are  referred 
by  him  to  the  head  of  stipulated  interest  (eiritd).  But  interest  promised 
by  others  than  tradero,  in  a  time  of  distress,  is  called  cdriid,  and  must  be 
paid  by  the  debtor  ;  but  promised  through  compulsion,  trithout  any  wecettity 
arising  from  a  season  of  distress,  it  need  not  be  paid  (37,  2).  This  ia 
ft  general  instance :  sometimes,  from  the  circumstances  of  the  times,  even 
leas  than  legal  interest,  accepted  by  the  lender,  is  consistent  with  usage, 
and  falls  under  the  description  of  stipulated  interest.  By  accepting  it,  the 
lender  commits  no  sin  ;  but  by  parity  of  reasoning,  a  sin  is  committed  by 
the  debtor." 

If  stipulated  interest  above  the  rate  of  an  eightieth  part  may  be  paid  by 
the  free  consent  of  the  debtor,  what  is  the  purport  of  the  text  of  Mbhc 
(4l)P  Some  explain  it,  "letno  lender  receive  interest  on  money  which 
has  not  been  lent  more  than  a  year."    Consequently  this  belongs  to  the 
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case  of  iuterest  without  a  special  agreeme»t ;  bo  Vibhnd  ordains,  "  after 
the  lapse  of  one  year,  debtors  nrnat  pay  interest,  as  allowed,  even  though 
wot  agreed  oo  at  the  time  of  the  loan."*  For  example  :  the  debtor,  haviug 
occasion  to  iucur  eipeiistf  for  the  nuptials  ofhiasonor  the  like,  thus 
addressed  the  lender,  "  advance  me  this  loan  without  interest ;  after  complet- 
ing the  rites  intended,  I  will  repay  it,  making  up  the  sum  by  the  shIq  of 
effects,  or  by  alma  anywhere  obtained  :"  the  borrower  thug  contracted 
the  debt :  if  it  be  demanded,  but  not  paid,  while  lie  remains  in  the  country, 
it  bears  no  interest  for  one  year;  but  after  that  period  it  bears  interest. 
Such  is  the  purport  of  the  lezt.  Then  what  interest  should  debtors  pay  ?  The 
Sage  propounds  it,  "  iatereat  as  allowed  ;"  as  declared  by  the  law  concerning 
creditors,  at  the  rate  of  an  eightieth  part  and  so  forth,  in  the  order  of  the 
several  classes,  Brdkmanaa  and  the  rest.  This  interpretation  of  the  t^xt 
of  ViSHHU  ia  approved  by  CHANDtaWAHA.  The  distinction  respecting 
&uch,  &3  fraitdulently  go  to  another  country,  will  be  mentioned  (Section  III). 

By  the  negative  in  the  expression,  "  let  no  lender  receire,  &q."  is  it  sig- 
nified that  he  cannot  receive  it ;  or  joined  to  the  imperative,  does-it  signify, 
that  duty  is  not  fulfilled,  and  consequently  that  the  receipt  is  immoral  ? 
Since  no  other  law  intimates  the  teceipt  of  meh  interett  within  the  year, 
there  is  no  contradiction  :  and  as  there  ia  no  law  to  remove  the  doubt,  how 
soon  a  loan,  which  has  been  advanced  without  interest,  shiiU  bear  iutorest, 
it  is  signified  that  interest  shall  not  be  received  within  the  year.  Thus,  if 
a  creditor,  who  had  delivered  a  Joan  without  interest,  ask  interest  from  the 
date  of  tlie  loan  when  payment  is  tendered  after  the  lapse  of  tlie  rear,  then 
payment  of  interest  for  the  period  exceeding  one  year  ahnU  be  enforced  by 
the  king :  and  in  this  case,  the  year  consists  of  three  hundred  and  sixty 
days,  counted,  by  idrana  time  ;  as  deduced  from  the  texts  already  qitottd 
from  the  Malamdtatatwa  (Section  I,  gloss  on  text  25). 

"  He  may  take  iiLterest,  which  is  unapproved"  (41) ;  which  is  not  pre- 
scribed to  lenders  by  the  law,  such  as  interest  upon  interest,  and  the  tvtX  ; 
but  not  any  other  interest  except  interest  upon  interast,  and  the  rest : 
this  is  an  explanatory  precapt.  However,  the  receipt  of  interest  upon  in- 
erest,  and  the  rest,  is  immoral,  as  declaied  by  the  text  of  VniHASPiTi 
(35,  7). 

Is  it  not  impossible  there  should  be  interest  ditferent  both  from  interest 
upon  interest,  and  tho  rest,  and  from  interest  at  the  ret«  of  en  eightieth 
part,  and  so  forth ;  how  can  an  explanatoiy  precept  have  been  delivered 
forbidding  [other  sorts  P  If  a  man  have  contracted  a  debt  at  the  time  of 
harvest  for  the  support  of  his  family,  and  have  hoarded  a  large  quantity  of 
grain  >and  the  price  happening  to  be  greatly  enhanced,  should  the  creditor 
at  the  time  of  repayment  say,  "  the  price  of  grain  which  was  purchased  by 
thee  with  my  money  was  doubled  in  five  months,  pay  me  therefore  double 
the  principal  besides  interest  thereon  :"  this  explanatory  precept  is  intended 
to  prevent  such  a  transaction.  It  is  accordingly  usual  in  some  districts,  for 
lenders,  who  desire  greater  profit,  to  require  from  the  borrower  a  stipula- 
tion ior  the  current  price  in  the  month  oi  A'shhdd'ha. 

If  such  be  the  meaning,  what  is  the  scope  of  the  text  of  Menu  above 
cited  (42)  ?  It  is  a  rule  for  interest  on  a  debt  contracted  without  an 
agreemtnt  for  interest  ;  for  if  a  debt  so  contracted  remain  long  unpaid,  it 
bears  interest.     This  will  be  particularly  discussed  in  another  place  (Section 

•  Ciled  in  its  proptr  place  in  Section  III,  (v.  52.) 
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III).  The.teit  is  an  answer  to  the  question,  whether  interest  shall  in  this 
case  be  taken  &t  the  rates  prescribed  by  the  law,  or  in  the  form  of  stipu- 
lated interest  (edritd)  and  the  like  :  interest  beyond  the  rates  prescribed  by 
the  law,  which  sujigents  the  modeof  subsistence  hy  money-lending,  is 
iiiTalid.  Though  asked  by  the  lender,  it  shall  not  be  obtained.  A  reason 
U  given  :  because  the  wise  hnve  declared  those  rates,  as  fized'by  the  law, 
the  proper  way  of  lending  r  hence  a  creditor  of  the  servile  class  is  entitled 
at  most  to  five  in  the  hundred. 

If  the  rate  fixed  by  the  law  he  the  only  proptr  way  of  lending,  is  not  o(A<r 
interest,  even  though  promised  hy  the  debtor  in  a  time  of  extreme  distress, 
invalid  ?  Therefore  does  the  Sago  add,  "  different"  Hero  (^aiu  fixed  rates 
must  be  brought  forward  ;  ''diffurent  from  the  rates  fixed  by  mutual  consent 
of  lender  and  borrower."  Interest  different  from  that,  and  exceeding  the 
legal  rates,  is  invalid.  Such  is  the  sense  of  the  text  (43).  After  how 
many  days  does  a  debt,  which  remains  unpaid,  bear  interest  F  It  is  answered  : 
"  let  no  lender  receive  iuterest  arising  from  a  debt  which  hfts  not  exceeded 
one  year."  Or  the  negative  may  be  nnderstood  in  the  phrase,  "  take  inter- 
est which  is  unapproved ;"  and  the  sense  is,  "  let  no  lender  receive  interest 
unauthorized  by  the  law."  What  is  that  inUrat  f  To  this  queslion  the 
legislator  replies.  "  interest  upon  interest,  Ao."  and  the  negative  here  dtnotes 
the  immorality  of  tuck  conduct.  Consequently,  should  a  creditor  be  desirous 
of  receiving  interest  anauthorized  by  the  law,  such  as  if^terest  upon  interest, 
and  the  like,  he  can  receive  it,  but  he  commits  a  moral  offence.  Accord- 
ingly Tb^aSpati  declares  it  reprehensible  (35,  7).  This  interpretation  is 
consistent  with  the  opinion  of  CttLL^CABBATTA,  and  should  be  admitted. 
Ultimately  there  is  no  difference. 

It  should  not  be  objected, that  whatever  interpretation  has  been  delivered 
by  ancient  authors,  that  only  should  be  admitted ;  because  an  opinion-  not 
matured  cannot  be  well  adopted.  There  is  no  proof  to  support  their  inter- 
pretation. Nor  should  it  be  said,  this  text  is  sujicient  authority.  It  is 
evident,  that  the  text  admits  of  another  interpretation  :  and  it  must  remain 
H  doubt  what  interpretation  should  be  established,  since  their  comments  are 
discordant.  Nor  should  it  be  objected,  what  proof  is  there  to  support  the 
interpretation  proposed  ?  It  ia&3U^cient  argument  that  the  text  may 
coincide  with  the  rule  of  Visbnd  (63) ;  for  it  is  a  maxim  in  logick,  that  pro- 
positions ought  not  to  be  separated  in  sense,  when  their  coincidence  is 
possible.  Nor  should  it  be  affirmed,  that  Tishnc's  rule  may  be  otherwise 
explained.  It  is  a  maxim,  that  an  obvious  meaning  is  to  be  preferred  to  a 
forced  construction  :  it  would  therefore,  say  these  lawyers,  be  irregular  to 
explain  it  otherwise. 

On  this  exposition  of  the  larv,  cdyied  is  of  two  sorts  ;  the  cdyicd  of  VtAsa, 
and  the  cijtca  of  Nareda.  Thefirtt,  noticed  by  Vt Asa,  by  VitfHASPATi. 
and  by  YAjntawalcya  also  according  to  the  JApaealicd,  is  in  the  nnture 
of  a  usufruct ;  but  distinguished  from  interest  by  enjoyment,  in  the  manner 
already  stated :  the  use  of  a  pledge  is  interest  by  enjoyment  (37,  3)  ;  the 
benefit  arising  from  the  labour  of  a  slave  or  the  like,  not  pledged,  is 
{cdyiea)  corporal  interest.  When  the  agreement  runs  in  this  form,  "  tiiis 
cow  shall  be  milked  by  you  one  day  in  each  month,  and  that  shall  be  tho 
only  interest  on  the  debt,"  such  interest  is  named  edyicd.  Since  there  is 
no  contract  of  hypothecation,  it  is  not  tbe  use  of  a  pledge.  The  owner  may 
pledge  the  same  cow  to  another  creditor ;  and  he  may  pay  the  interest 
otherwise  :  and  another  chattel  may  be  required  as  a  pledge  for  the  same 
debt,  to  give  confidence  to  the  lender, 
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dgAin;  a  debtor  may  bimself  work  two  or  tLree  days /or  fke  benefit  of  his 
erediMr.  In  that  case  also,  the  benefit  of  his  labour  is  the  iiitoreBt  uaraed 
cayica.  Here  the  word  (edya)  "  body"  is  iiidetermiiiato  :  and  the  use  of  a 
boater  the  like,  for  the  tmuaport  of  goodt,  iii  lieu  of  interest,  ia  ilUo  ctti/icd  ; 
and  that  miiat  be  allowed  so  long  as  tbe  jiriiicipal  remain  unpaid  (35,  ti). 

When  the  beueSt  arising  from  ihe  labour  of  a  slave  has  been  settled  as 
cdyicd  iutercit ;  and  that  slave,  through  indolence  or  inability,  performs  no 
Inbour,  but  pays  money  equal  to  the  value  of  his  labour,  should  that  moue; 
bti  received  as  interest  or  not  P  and  if  it  be  received,  under  what  description 
of  interest  does  it  fall  ?  It  is  answered,  the  money  is  merely  an  equivaleut 
for  his  labour  ;  it  should  be  received  and  considered  as  eayicd  interest. 

If  a  moneyed  mau  tell  some  merchant,  "receive  a  hundred  ntcema*  froia 
me,  and  trade  with  them  ;  whatever  be  the  profit,  oue  half  the  residue,  after 
paying  me  interest,  must  be  delivered  to  me,  and  thou  shalt  take  the 
uther  hair  for  thyself :  but,  if  the  capital  liappen  to  be  lost,  the  loss  shall  ba 
solely  thiue,  and  I  shall  recover  the  whole  principal  from  thee." 
Ou  these  terms  the  loan  is  advauced ;  and  the  man  acts  accordingly.  Is 
money  ao  advanced  a  loan  or  not  f  If  it  be  n  loan,  is  the  moiety  of  the 
profit  which  is  receivable  hy  the  creditor,  interest  or  not  P  It  is  said,  since 
both  tht  requuiteg  of  a  loan,  the  continunnoe  of  the  ctediUn^i  property 
in  the  money  lent,  and  the  receipt  of  a  gain,  have  place  in  thut  contract, 
nothing  prevents  its  being  deemed  a  loan  :  however,  tbe  moiety  of  the  profit 
which  is  receivable  by  the  eredilor,  is  not  interest,  but  profit  arising  from 
Commerce. 

What  exertion  for  gain  is  in  this  case  made  by  the  lender  f  Any  merchant 
tells  a  public  oflScer,  "  you  must  provent  the  es.iction  of  eiorbitant  duties 
payable  at  wharfs  and  thu  like ;  in  consideration  of  which,  I  will  give  yon  a 
quarter  of  my  profits :"  as  in  tliis  case  the  psotection  aflforded  by  that  officer 
against  the  exaction  of  erorbitant  duties,  is  the  eiertion  for  which  he  receives 
K  quarter  of  the  profits,  so,  in  the  first  case,  the  act  of  furnishing  a  loan  as 
a  capital  for  trade,  and  the  stipulBtioii  then  made,  constitute  the  exertion  ou 
tbe  part  of  the  lender.  Or,  in  both  cases,  the  money  paid  is  similar  to 
gratuitous  presents  of  bread,  fruit,  maugoi^s,  fish,  and  the  like  .-  it  is  not 
edyied,  arising  from  the  personal  labour  of  the  borrower ;  nor  interest  of  ila 
own  nature,  arising  (Vom  increase  of  Heck  ;  (or  that  is  not  named  in  the  law 
as  a  species  of  interest,  nor  is  it  described  under  any  other  kind  of  interest. 

If  the  mercliant  trade  in  tila,  gold,  or  the  like,  and  the  lender  receive 
from  the  merchant  half  the  tilit,  gold,  or  tbe  like,  gained  in  commerce  ;  in 
tliat  case,  since  the  meruhant  is  independent,  the  lender's  ownership  is  the 
only  motive  for  the  delivery  of  the  thing.  The  delivery  and  receipt  ate 
consequently  civil  acts ;  and  the  receipt  is  no  acceptance  of  things  bestowed 
for  religious  purposes.  There  is  no  consequent  siu  in  receiving  those  things. 
Thus  some  expound  the  law. 

VII.    The  several  EsepoaiivyM  conddered. 

But  if  the  merchant  fraudulently  withhold  the  moiety  of  the  profit,  he  ia 
a  promise-breaker,  and  shall  be  compelled  by  tbe  king  to  deliver  it.  This 
creditor,  however,  exacts  more  than  legal  interest  from  tbe  debtor's  necessi- 
ties. But  interest,  which  is  exacted  at  the  pleasure  of  the  lender,  wliether 
»t  legal  rates,  or  in  the  form  of  stipulated  interest,  and  the  like,  if  it  be 
onreceiied  for  some  time,  can  only  be  taken  to  an  amount  sufficient  to 
double  tbe  principal. 
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If  bhe  money  be  advanced  oo  these  terms,  "  take  from  me  a  hundred 
savtmai,  and  tr^de  with  them  on  our  joint  account,  but  intereBt  must  be 
paid  me  ;"  that  commerce  is  carried  on  on  account  of  both  parties,  and  the 
shares  must  be  so  distributed  as  may  have  been  ^reed.  But  if  tlie  li;ndcr 
add,  "  should  the  caiiital  happen  to  be  lost,  the  loss  xhall  not  fall  on  me," 
and  the  iQerchant  acquiesce  in  those  termt,  the  vrhole  loss  must  be  borne  by 
him,  through  the  exigence  of  hia  affairs,  tehich  compelled  him  to  accept  such 
lermt  ;  but  if  his  assent  were  extorted  by  force,  the  loss  shall  not  be  borne 
by  him :  this  method  is  CDnsistfiit  with  the  reason  of  the  law. 

Id  the  case  supposed,  if  the  merchant  who  borrows  the  money  trade  la 
salt,  lac,  or  the  like,  with  or  without  the  knowledge  of  a  Brdhmana  who 
lent  the  money,  the  ain  falls  on  that  Brdhmana  according  to  the  circum- 
Btauces  of  hit  knoviUdge  origtiorance  of  the  particular  trade  carrUd  on. 
This  is  a  demonstrated  rule. 

On  the  doubt,  whether  it  be  money  advanced  for  commerce,  or  mouey 
lent,  it  is  said  ;  one  half  is  a  loan  vesting  temporary  pr^rty  in  the  user, 
and  the  other  half  is  money  advanced  for  commerce.  nenc«  there  ia,  in 
this  ease,  trade,  in  partnership,  and  a  oombinntion  of  debt  and  commerce  ;  to 
receive  interest  on  the  whole  sum,  without  a  previous  agreement,  would  bo 
therefore  contrary  to  law.  But  if  the  lender  deliver  the  money  with  this 
stipulation,  "  the  whole  sum  shall  be  alone  in  thy  hands,  and  it  shall  pro- 
duce to  me  half  the  commercial  profit,"  there,  since  the  two  acts  (of  ad- 
vancing a  sum  for  trade  and  delivering  it  as  a  loan)  are  incompatible,  the 
contract  of  loan  shall  prevail ;  for  the  property  of  the  former  owner  is 
divested  by  Vtat  act.  He  shall  not  therefore  receive  half  the  commercial 
profit,  but  interest  on  the  whole  sum  :  of  the  profits  of  trade  so  much  only, 
as  the  merchant  may  voluntarily  give,  can  be  received  by  the  lender.  If 
the  capital  happen  to  be  lost,  whether  the  eionerating  clause  ("  if  a  loss 
happen,  it  shall  not  fall  on  me  )  be  expressed  in  the  agreement  or  not,  the 
loss  docs  not  fall  on  the  creditor,  but  on  the  debtor  alone.  Gut  if  an 
agreement  were  made  for  the  payment  of  half  the  commercial  profit  by  the 
debtor,  it  mutt  be  paid  to  fulfil  the  agreement,  as  above  mentioned.  This 
has  been  sufficiently  explained. 

The  edyied  of  Mabbda  should  be  explained  as  in  the  gloss  of  CHAif- 
oiswAiiA,  from  the  sense  of  the  word  s'a^ieat,  repeatedly,  or  again  and 
again :  or  the  method  approved  by  HelAyudha,  the  Mitdcihard,  Misra 
and  others,  may  be  followed  :  thus  cdt/ied  is  interest  payable  daily  ;  and  th« 
word  ^aiviai  signifies  long,  as  in  the  eiample  "  j'lu'wa^A  umdh,  many  years,'' 
and  in  other  instances.  According  to  Vkiejaspati,  it  is  included  in  the 
description  of  hair-interest,  and  must  be  paid  so  long  as  the  principal  remain 
undischarged.  In  the  text,  it  ia  particularly  mentioned,  "  at  the  rote  of  a 
f)an«,  &c."  (36,  2)  to  remove  the  doubt  whether  interest  should  bo  re- 
ceived daily  at  the  proportional  rate  of  an  eightieth  part  8y  the  month  ; 
more  ov  less  than  that  rate  is  therefore  taken  as  hair-interest ;  and  such  is 
the  current  practice.  This  being  the  case,  the  edi/ied  of  Kakeda,  as  ex- 
plained by  CHANDMWAaA,  falls  under  the  description  of  (cdritd)  stipuLited 
interest. 

Were  it  so,  would  it  not  be  unpaid ;  for  the  text  of  CattAyasa  expresses, 
"  in  no  other  case  whatever  must  stipulated  interest  be  paid"  (37,  3)  P 
payment  being  requisite  whoa  the  period,  for  which  the  sum  wat  lent,  had 
elapsed,  the  debtor's  inability  to  make  immediate  payment  occurred  at  a 
circumttance  of  distress.    Therefore  interest  then  settled,  as  the  considera- 
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turn  of  fwhtaranet,  most  be  paid,  though  it  be  {e&r^i')  stipulated  interest. 
But  greater  interest,  promised  before  the  period  had  elapsed,  iu  consequence 
of  menaces,  need  not  be  paid. 

But  ealic6,  is  regulated  b}r  the  rate  of  an  eightieth  part,  and  so  forth: 
with  or  without  an  agreement,  it  is  interest  receivable  tnonUi  by  month,  on 
the  concurrcTit  opinions  of  many  authoiB.  According  to  this  interpretation, 
if  a  creditor  be  desirous  of  receiving  his  interest  on  a  loan,  of  which  the 
interest  has  not  ceased  htcautt  it  hat  not  yet  equalled  the  principal,  he  must 
take  (cdlica)  periodical  interest.  Iu  that  case  there  b  no  limitalioc  of  a 
subseqnent  period,  beyond  ahich  inltretl  may  not  be  received  ;  a  distinction 
assumed  by  Hblaiddha.  Here  it  should  be  Doticed,  that  the  word  "  month" 
u  merely  a  general  instance;  accordingly  Mbmu  states  periodical  interest 
generally.  Beiice  that  interest,  which  is  receivable  every  half-year,  is  also 
edited.  Consequently,  whatever  interest  is  received  from  time  to  time,  at 
short  periods,  before  the  debt  is  discharged,  is  edited-  But  this  interest 
may  be  included  under  (cdtitd)  stipulated  interest.  However,  sic'hdvriddht, 
which  ought  to  be  received  day  by  day,  but  in  some  instances  is  paid  by 
debtor>i  to  creditors  for  many  Jays  at  once,  to  save  trouble,  is  not  (cdlica) 
periodical  intereat.  The  cdritd  of  UAttayana.  has  been  sufficiently  explained. 
It  shoidd  be  remarked,  that  interest  at  the  rate  of  twenty  in  the  hundredi 
payable  by  sea-faring  traders  and  the  like,  and  at  the  rate  of  ten  in  the 
bnndred  by  those  who  travel  through  vast  forests  and  the  like,  is  (edritd) 
Stipulated  interest.  It  should  not  be  asked,  how  can  interest  at  the  rate  of 
twenty  in  the  hundred,  and  so  forth,  be  deemed  edritd,  as  this  is  described 
by  NAreda  (36,  3,)  since  Chakdbbwara,  in  his  gloss  on  the  texts  con- 
ceming  those  rates  of  interest,  mentions,  that  interest  at  the  rate  of 
twenty  in  the  hundred,  and  so  forth,  must  be  paid,  even  though  not  expressly 
promised  by  sea-faring  traders  and  the  rest  when  the  loan  was  received  t 
As  interest  at  the  rate  of  two  panai  a  month  7or  one  silver  coin,  though  not 
expressly  promised,  is  paid  by  the  immemorial  custom  of  the  country  (on 
the  ground,  that  interest,  formerly  settled  by  certain  debtors,  expressly  pro- 
mising it  to  their  respective  creditors,  is  considered  in  practice  as  stipuhited 
interest,  and  is  therefore  now  valid  by  tjtcit  consent,  though  not  specified  by 
an  individual  borrower,  and  is  adjudged  by  'arbitrators  quoting  for  their 
aulhotily  approved  usage)  ;  so  in  this  case,  the  text  (33)  is  cited  as  proof 
of  customary  interest.  Else  law  must  be  established  on  another  foundation 
than  scriptural  authority. 

Accordingly  Menu  does  not  specify  the  rate  of  twenty  in  the  hundred, 
and  so  forth  ;  but  says,  "  whatever  intereat  shall  be  settled  by  meu  well 
acquainted  with  sea-voyages,  &c."  (3Z).  Consequently  this  sense  is  deduced 
/rvn  the  text  ;  such  interest  only  aa  is  settled  by  merchants  shall  be 
paid :  if  ihe  party  himself  have  not  stipulated  the  rate,  tlist  interest  only, 
which  has  been  promised  by  former  borrowers,  as  instanced  by  YAjnta- 
WALCTA  (33),  must  be  paid.  In  the  test  of  NAreda  (3G,  8)  the  word 
"  debtor"  must  be  considered  as  denoting  any  person  who  contracts  debts, 
and  follows  the  practice  derived  from  the  example  oj  eminent  persons. 

What  is  the  rate  for  those  who  do  not  traverse  the  ocean,  but  cross  the 
StKnBtj  and  other  great  riven  ?  It  is  answered,  they  are  travellers  by  dan- 
gerous routes  (explaining  "  cajttdragdh"  in  a  general  sense,  instead  of  restrict- 
ing  it  to  travelling  through  vast  forests) ;  they  must  therefore  pay  ten  in 
the  hundred.  The  meaning  is  this  ;  such  as  travel  by  difficult  roads,  wliere 
life  b  endangered,  necessarily  obtain  greater  profit,  and  therefore  pay  higher 
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interest ;  but  those  who  voTSge  by  flea  (a  still  more  di£Gcalt  ronte,  is  the 
highest  degree  tremendous,  where  life  it  exposed  to  the  utmost  dsnger,) 
transporting  targe  canoes  with  great  trouble,  certainty  obtain  still  greatw 
pio&t ;  twice  as  much  should,  therefore,  be  paid  by  them.  When  do  special 
agreement  has  been  made  respecting  the  rate  of  interest,  what  should  be 
received  fron;  those  traders  who  neither  travel  by  dangerous  roads,  nor  tra- 
YBrse  the  ocean,  but  buy  and  sell  in  their  own  country  P  Interest  at  t^e  r>t« 
prescribed  by  the  texts,  which  {specify  an  eightieth  part  by  the  month  ;  for  this 
text  (33)  cannot  be  extended  to  a  general  sense.  But  if  tliey  proniie 
to  give  greater  interest,  then  indeed  such  iutcrest  should  be  paid  (33). 
Since  Cbakd^swaba  expounds  the  phrase  in  this  text,  "  men  well  acquainted 
with  Bua-Toyflgee,"  as  a  mere  instance  suggesting  a  trader  in  general,  that 
general  sense  is  the  ground  of  this  inference,  coinciding  with  the  latter  part 
of  the  text  of  Yajhtiwa,lcva,  "  or  whatuTer  interest  has  been  stipuhUel 
by  them"  (32.) 

If  merchants,  whether  trading  by  sea,  by  dangerons  routes,  or  in  their 
own  country,  receive  a  loan  from  a  money-lender,  with  or  without  a  stipula- 
tion for  higli  interest,  in  expectation  of  great  profit ;  but  if  they  be  (dter- 
wards  accidentally  disabled  from  travelling  for  tbe  purposes  of  commerce, 
and  remain  at  home,  or  die  ;  in  that  case,  with  what  interest  should  the 
principal  sum  be  received  by  the  creditor  from  those  persons  who  have  been 
thiu  unable  to  trade,  or  from  their  sons!  It  is  answered,  that  sometimes 
those  who  travel  tlirough  vast  forests  remain  afterward:)  at  home  ten  or  fifteen 
years ;  when  they  borrow  for  the  occasions  of  liusiness,  without  stipolaf- 
ing  the  rate  of  interest,  it  would  he  inconsistent  with  the  practice  of  good 
men  to  require  from  them  payment  of  ten  in  the  hundred.  By  "  those  who 
travel  through  forests,"  should  be  understood  "  those  who  actually  perform 
a  journey  through  for^ts  :"  since  there  is  no  journey  theu  performed  through 
forests,  interest  at  the  rate  of  ten  in  the  hundred  should  not  be  paid.  So  in 
the  case  proposed,  since  there  is  no  actual  performance  of  a  journey  by  dan- 
gerous routes,  ten  in  the  hundred  should  not  be  [uid,  but  interest  at  the  rate 
of  an  eightietii  part,  and  so  forth.  But  where  the  tnerciiant  actually  travels 
through  vast  forests,  since  the  whole  transaction,  from  his  resolution  to 
undertake  the  journey,  until  the  conclusion  of  the  journey,  is  conducted  by 
him  with  that  viev),  a  debt  contracted  by  him,  even  before  the  journey  Ae 
actuaiit/  undertaken,  is  contracted  by  one  who  actually  performs  a  journey 
by  dangerous  routes  ;  in  that  case,  therefore,  payment  of  ten  in  tho  hundred  is 
legally  required.  Sea-faring,  "  Sdmttdra,"  here  bears  its  regular  sense,  as  a 
derivative  from  tiie  noun  (Samu4ra)  sea ;  and  a  similar  exposition  is  estab- 
lished from  its  association  in  the  text  {3U),  "such  as  traverse  the  ocean, 
twenty  in  the  hundred." 

If  the  interest  have  not  been  settled,  legal  interest  only  should  be  taken  ; 
if  it  have  been  settled,  a  similar  exposition  is  established,  from  the  import 
of  the  words  "  well  acquainted  with  sea-voyages,  aaA  with  times  and  with 
places,"  in  the  text  of  Meki?  (33).  Therefore,  in  this  case  also,  interrat 
at  the  rate  oE  an  eightieth  part,  and  so  forth,  ought  alone  to  be  paid ;  but 
interest,  promised  by  the  debtor,  must  be  pud  (37).  However,  if  it  be 
promised  through  compulsion,  it  need  not  be  paid,  as  shown  by  the  sequel 
of  the  same  text  (37,3).  But  when  men  travel  for  tbe  purposes  of  commerce, 
such  interest,  though  promised  through  compulsion,  must  bo  paid,  else 
the  description  stated  in  the  text  (33)  would  bo  unmeaning,  "  men  well 
acquiunted  with  sea-voyages." 
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Tfl  it  not  true,  that  etipnUted  intereat  need  only  be  paid  trhen  promised  in* 
atime  of  diitreasl  (37)<  Yet,  in  this  instaooe,  the  borrower  experiences 
no  diatroM  ;  on  the  coatntr;,  it  is  a  time  of  exertion  ior  gHin.  How  then 
eiui  it  be  intended  byCiTYi YASA,  that  interest  promiaed  InsuchcircumBtanoea 
•honld  be  paid  ?  The  obyeetum  it  not  teelt  founded :  •'  a  time  of  extreme  din- 
tKM"  ifl  mentioned  bj  way  of  illustration  ;  else,  should  a  man  receive  a  loan 
from  a  money-lender,  on  astipulation  of  mora  (Aant^u/nrinterrat,  toaccom- 
plbh  the  construction  of  a  house  or  the  like,  which  be  ie  nnxiona  to  erect, 
for  the  nlceofreumrd  in  a  higher  world,  he  would  not  pay  such  greater  inter- 
est, becanse  it  waa  not  stipulated  in  a  time  of  extreme  distress ;  but  he  wlio 
liiomised  greater  interest  for  the  sake  of  peri'orming  his  fntlier's  obsequies, 
or  celebrating  his  daugbter'a  nuptials,  or  the  like,  must  pay  it :  which  wonld 
be  contrary  to  rtuisou.  The  opinion  of  Chandbswara  and  others  is  there- 
fora  accurate,  that  CiTiiTANA  only  declares  undue  that  interest  which  has 
been  promised  through  compuliioit. 

Where  a  trader,  having  promised,  or  not  having  promised,  greater  interest 
through  compulsion,  traverses  foresta  or  seas  in  expectation  of  great  profit, 
bnt  tueh  great  profit  bniipen  not  to  be  obtained,  nliat  interest  should  in  that 
case  be  paid  ?  It  is  Baid,  whether  great  profit  have  been  obtained  or  not,  the 
journey  through  foresta  or  the  like  ia  performed ;  thereroro  interest  at  the 
nite  of  ten  in  the  hundred,  and  so  forth,  or  any  Interest  whibh  has  been  pro- 
mised, muBt  in  such  a  cose  be  paid.  All  this  is  deduced  from  tlie  exposition 
of  the  text.  But  in  fact  the  settled  rule  sliontd  l>e  argued  from  the  imme- 
morial custom  of  the  country. 

Wheel-interest  ia  explained  by  Chakdiswara,  where  the  debtor,  unable 
to  disahaige  the  arrear  of  interest,  promises  to  pay  it  with  interest ;  that 
interest,  which  ia  so  promised,  is  {ekaera  midt/hi)  wheel -interest.  It  should 
be  understood,  that,  if  the  creditor,  actually  receiving  the  amount  of  interest 
fnin  the  debtor,  at  the  very  same  time  lends  again  that  very  sum  to  tha 
debtor,  it  ia  not  wheel-interest ;  for  the  amount  of  iutereat  becomes,  in  this 
case,  a  principal  sum.  Accordingly  it  ia  said,  in  the  following  text  of 
Mehit,  "  He  who  cannot  pay  the  debt." 

48. 

Uehu  : — He  who  cannot  pay  the  debt  at  thejixed  fiitte,  and  wishes 

to  renew  the  contract,  may  renew  it  in  writing,  ivith  the  a-edi- 

tat's  asaent,  if  he  pay  all  the  interest  then  dua* 

For  if  he  pay  the  sum  into  his  creditor'a  bauds,  and,  having  torn  the 
former  writing,  and  executed  another  writing,  receive  the  aame  niot ;  the 
phrase  "  may  renew  it  in  writing,"  would  not  be  employed.  Since  the  debt 
is  different  from  the  former  debt,  the  writing  is  then  executed  for  the  debt 
then  contracted,  without  connection  with  the  former  writing.  But  if  he  do 
not  diacbarge  the  sum,  be  renews  the  contract  in  writing  for  thai  same 
debt  with  interest,  after  cancelling  the  former  writing.  If  an  artful  creditor 
himself  dehver  other  money  into  the  debtor's  hands,  and  bid  him  pay  the 
former  debt,  and  the  debtor  do  so,  surely  in  that  case  it  is  not  wheel-interest ; 
interest  upon  interest  should  only  be  considered  as  valid  when  no  such  artifice 
is  practised.  Hiia  sliouW  be  determined  by  the  wise.  Other  poinU  will 
be  stated  in  the  chapter  on  the  Recovery  of  Debts.  ____^____^^ 
•  See  157  Tlwre  thto  yerse  is  sgain  cilcd. 
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'  It  bas  been  mentioned  more  than  once,  that  buT-interest  is  iitteral  re- 
ceivable day  by  day,  in  oonsequence  of  an  agreement  in  this  form,  "  I  will 
pay  it  daily."  Intcrent  by  enjoyment  ia  the  use  and  benefit  of  a  pledged 
honae  and  the  like  (35,  9):  "  tbe  rent,  or  use  and  occupation  of  a 
hoiiK,  and  the  produce  C*odM)  of  a  fidd"  according  to  the  literal  aciiee  of 
the  verb  iod,  cut  down  or  reap,  as  remarked  by  Mibba.  It  should  not  be 
objected,  that  intarest  by  enjoyment  should  be  included  under  cdj/icd  because 
Ttasa.  intends  a  generic  description  (39).  Why  then  is  interest  by 
enjoyment  specially  mentioned  by  CkTYiYxnA  (37,  S)  under  another 
name,  "  use  of  a  pledge  f^  and  why  are  edyicd  and  bk6ffal6bha  separately 
mentioned  by  Vbihabpa.ti  (35)  t  but  Sages  cannot  be  censured  for 
the  exercise  of  their  UgiihUivc  authority  in  making  a  distinction,  for  the 
sake  of  the  rule  to  be  delivered,  that  a  pledge  is  not  reltnaed  so  long  as  the 
debt  be  not  wholly  discharged.  Corporal  interest,  hair-interest,  and  in- 
terest bj  enjoyment  must  be  paid,  so  lon^  as  the  principal  remain  nnliqai- 
dated  (3fi,  G)  If  the  payment  of  hair-interest  happen  to  he  discontinued 
at  the  end  of  a  few  days,  or  if  the  corporal  interest  be  not  reoeivtid,  or 
if  a  pledged  field  or  the  like  be  dami^ed  by  the  act  of  Qoo  or  the  king,  in 
such  coses,  when  the  debt  is  aftenoarda  liquidated,  hair-interest,  ualcnlsted 
from  the  date  of  the  loan,  must  be  paid  ;  the  value  of  corporal  interest  must 
be  made  good  ;  another  pledge  must  be  delivered  for  use  and  occupation ; 
or,  if  the  debtor  do  not  deliver  another  pledge,  the  value  of  usufruct  must 
be  made  good.  A  full  explanation  of  Pledges  may  be  eeen  uuder  tLeir 
proper  head.     {Chap.  Ill) 

If  such  be  the  case,  does  it  not  contradict  the  text  of  Men  if  (43); 
for  the  inferible  seuse  of  the  law  is,  that  a  creditor  should  not  receira 
more  than  double  the  principal  paid  at  once  p  No ;  for  the  original  period 
for  the  receipt  of  hair-interest  is  the  close  of  each  sateeuive  day  :  the  text 
is  only  applicable  to  other  cases.  Is  it  not  seeUj  in  some  countries,  that 
faair-intereet  is  not  received  so  long  as  the  principal  remain  undisclmrged  ; 
but  is  ouly  received  for  a  stipulated  period,  or  for  a  certain  number  of  days  ? 
To  reconcile  this  apparent  difBculty,  the  text  of  NIreda  is  adduced  ;  "  but 
the  rate  customary  in  the  country,  where  the  debt  was  contracted,  may  be 
different"  (46). 

If  a  debt  have  been  contracted  on  a  promise  of  hajr-interest,  and  half 
the  principal  have  i>een  discharged  at  the  end  of  a  long  period,  what  kind 
of  interest  is  afterwards  adjudged  ?  It  is  lit  that  half  the  hair-interest 
should  be  paid  ;  for  it  is  not  proper  that  the  whole  interest  be  struck  off 
when  the  whole  principal  is  not  discharged,  not  that  the  whole  interest  be 
paid  when  some  part  of  the  principal  has  been  disoharged  :  and  in  the  case 
of  corporal  interest  also,  if  the  use  and  proSt  of  a  female  buffalo  affording 
much  milk,  or  of  a  horse  or  the  like  carrying  great  burdens,  have  been 
assigned  as  edyica  interest;  in  that  case,  a  part  of  the  principal  beint; 
liquidated,  the  debtor  may  assign  the  use  and  profit  of  another  milch 
buffalo,  or  of  another  horse  or  the  like,  and  not  allow  the  profit  of  that 
horse  and  buffalo ;  for  there  is  no  law  to  show  the  necessity  of  allowing 
the  use  and  profit  of  the  thing  originally  assigned. 

But,  in  the  case  of  {adhibh6ga)  a  loan  on  the  use  of  n  pledge,  a  debtor 
cannot  obtain  the  release  of  the  pledge,  however  valuable,  so  long  as  the 
principal  remain  unliquidated  (102).  For  this  reason,  corporal  interest 
and  interest  by  enjoyment  havo  been  distinguished  :  and  the  distinction  is 
well  explained,  as  consisting  in  the  existence  or  non-existence  of  a  contract 
of  hypothecation. 
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Where  the  harvest  ia  fixed  u  the  period  of  a  loan  in  grain,  under  the 
rale  of  HIkita  (4ff,  2,)  as  expounded  in  the  Betndcara,  the  creditoT  can 
ontj  receive  double  the  principal  t'li  Jcind  ;  interest  therefore  cannot,  io 
tbb  case,  be  received  at  the  rate  of  an  eightieth  part,  and  so  forth,  because 
tlie  gentrai  law  for  an  eightieth  part  is  opposed  by  the  ipeeial  rule  of 
HAbita.  This  inference  should  be  questioned,  for  such  is  not  the  meaning 
of  the  Reindcara  :  the  rule  of  Uamta  is  there  inserted  under  the  head 
of  fcdritdj  stipulated  interest ;  and  stipulated  intereet  does  not  exclude . 
the  rate  of  an  eightieth  part,  and  so  forth :  for  the  grounds  of  excluding 
the  rate  of  an  eightieth  part,  and  so  forth,  another  authority  than  scrip- 
ture must  ihvrefort  be  established.  The  ride  of  HIkita.  should  for  this 
reason  be  considered  aa  relating  to  stipulated  interest  regulated  by  the 
practice  prevalent  among  former  eminent  persons,  not  as  establlsMng  a 
rate  for  intereet  on  his  own  authority.  Accordingly,  should  any  trader 
borrow  gnuu  on  a  stipulation  for  interest  at  the  rate  of  an  eightieth  part, 
and  so  forth,  and  selling  it  conduct  commerce,  even  that  is  a  fit  irumacr- 
tiim. 

How  then  should  the  text  of  NisBSA  (4&)  be  applied  1  for  it  is 
thus  expounded  according  to  the  Retndcara :  '  this  rate  of  interest,  an 
eightieth  part  of  the  principal,  and  bo  forth,  is  univetsat,  because  it  is 
authorized  by  the  law  j  but  a  rate  fixed  by  the  immemorial  custom  of  a 
country,  is  different  therefrom,  and  is  not  universal,  for  such  local  custom 
only  subsists  in  particular  countries :  accordingly  in  some  districts  gnun 
is  currently  received  'back  with  an  advance  of  half  the  principal ;  in  others, 
with  a  quarter :  but  if  it  were  the  custom  of  countries  that  twice  the 
principal  alone  should  be  accepted,  it  nould  be  so  in  all  eountriei,'  Thit 
ot^eetioH  u  not  well  founded  ;  tiie  particular  practice  of  one  countiy  is  stated 
in  the  rule  of  HiBiia,  not  an  universal  rate. 

Gnin  doubled  at  the  harvest  ia  not  the  highest  limited  interest ;  but 
b  either  legal,  or  stipulated  interest,  according  to  the  opinion  which  may  be 
followed.  The  highest  intareat  ttated  trebles  the  principal ;  that  ia,  ao  much 
as  trebles  the  principal  is  the  highest  aUowxble  interest.  "  So  of  wool  and 
cotton  f  tiiat  is,  on  these,  aa  on  grun,  so  much  interest  an  trebles  the 
prindfttl  is  the  highest  allowable  interest,  and  interest  doubling  the  principal 
ia  different. 

".Wool  or  h^  of  sheep  and  the  like  ,*"  in  answer  to  the  question, 
when  is  the  principal  doubled,  since  there  is  no  harvest  of  wool )  the  Sage 
adds,  "  in  one  year"  (14).  In  r^^ard  to  fibres  of  grass,  and  the  like,  it 
is  also  the  same  :  "  in  one  year"  is  understood ;  and  grass  and  the  like  are 
also  similarly  doubled  in  one  year  ;  and  some  hold,  that  the  highest  intereet 
on  grass  and  the  like  is  eight  fold  of  the  principal.  But  others  think 
grass  and  the  Eke  are  increased  eight  fold,  and  bear  interest  no  longer  than 
until  the  debt  be  made  octnple :  such,  therefore,  is  the  highest  interest  on 
these  articles  ;  and  the  word  "  so"  is  not  extended  to  this  part  of  the  text, 
to  declare  that  intereet  on  grau  donblee  the  principal  in  one  year.  This  ia 
founded  on  the  coincidence  of  the  text  with  that  of  VKfaAsrATi  (67); 
for  "  length  of  time"  there  denotes  the  highest  limit  of  interest.  Why 
the  text  (44)  is  exponnded  I^  Cbandxswa&a,  "  on  grass  and  the  like,  the 
interest  is  eight  fold  for  one  year,"  may  be  questioned. 

In  practice  the  receipt  of  grain  doubled  at  the  time  of  harvest  is 
Tery   reprehensible.     Its  partaking  of  the  nature  of  fcdritdj  stipulated 
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iatereat  is  tbe  ground  of  this  notion,  aneo  no  other  grounds  of  it  ire  per- 
ceived. Or  iuterwt  on  grain  doubling  the  [irincipal  ftt  the  time  of  harvest 
ia  named  usury. 


NiBEDA: — But  the  i"ofe  of  interest,  which  has  been  mentioned,  is 
considered  as  usury  on  grain.* 

The  meaning  of  the  text  of  VniHaaPATl  (35,  7)  is  this;  "the  use  (»( 
a  pledge  after  twice  the  principal  has  been  realized,  and  the  other  two 
cMea  there  stated,  are  usurious ;"  tiis  ia  one  proportion  ;  that  nsnr;  is 
reprehensible,  is  another  proposition  of  the  text.  Consequentlj,  the  receipt 
of  grain  doubled  in  one  teuton  being  usurious,  it  follows  that  it  ia  n^9- 
hensible.  But  the  receipt  of  interest  at  the  rate  of  an  eightieth  part  and  m 
forth  should  be  held  blameless,  bj  reason  of  the  practice  established  bv 
eminent  persons :  and  interest  on  grain,  doubling  the  principal,  appears  to  be 
(edritaj  stipulated  interest ;  else  it  would  be  exclusive  of  the  sii  sorts  of 
interest  propounded  by  liaga. 

Under  the  term  "grain,"  pease  and  the  like,  aa  veil  as  barley  and  the 
rest,  are  comprehended  j  fer  Ahbra  eaya,  "  pease  and  the  Uhe  are  grun  in 
the  pod,  and  barley  and  the  rest  are  grain  in  the  ear." 

If  those  who  travel  through  forests  and  the  like  borrsw  grain,  at  what 
rate  should  interest  be  paid  f  Whatever  intereat  they  settle,  sucli  interest 
only  shoi^d  be  paid  (33).  But  if  no  interest  be  settled,  then  indeed,  aince 
there  is  no  law  fur  the  receipt  of  more  than  double  the  principal,  interest 
only  doubles  the  debt.  It  ahonld  not  be  ai^ed,  that  the  text  of  HArita 
(44)  ordains  twice  or  thrice  the  principal  payable  only  by  such  as  traverae 
forests  and  the  like.  No  author  has  so  explained  the  text ;  but,  without 
specifying  the  eightieth  or  other  legal  latea,  it  marks  the  interest  nanaily 
paid  by  ul  persons  on  loatu  of  grain. 

Some  lawyers  remark ;  when  a  man  has  borrowed  grain  to  be  npaid 
two-fold,  but  is  unable  to  discharge  the  debt  at  tbe  time  of  harvest,  and  the 
debt  long  remuning  unpud,  if  arhitratois  adjudge  the  payment  of  three 
times  the  principal,  at  the  current  price  of  a  particular  month,  together 
with  intereat,  in  that  case  the  treble  principal,  is  suggested  by  tbe  teat  of 
HAsiTA  and  others  (14,  &c.} ;  tiie  valuation  is  grounded  on  local  cuflt>»n 
and  the  interest  is  compound  interest :  bnt  if  they  adjudge  payment  of  bmr 
times  the  principal  with  interest,  the  quadrupled  principal  is  flnggested  br 
the  text  of  Vu!uahfati  (6S). 

Tet  in  fact  all  this  depends  solely  on  local  cnstom  ;  for  the  tert  of 
Hasita,  and  that  of  VnifHASPATi,  propound  the  highest  legal  interest.  At 
the  fit  period  for  limited  accumulation  of  interest,  whether  three  times  or 
four  times  the  principal  be  then  received,  the  interest  is  legal ;  but  tjie 
receipt  of  compound  interest,  antecedent  to  a  promise  from  the  debtor, 
is  not  authorized  by  law.  The  fit  period  for  limited  accumulation  will  be 
declared  under  the  title  of  Limits  of  Interest 

Admitting  that  compound  interest  is  reprehensible  by  general  law  or 
local  usage,  itHl  the  text  (SS,  7,)  which  declares  tuurtout  further  Ui^fit 
after  the  principal  has  been  doubled,  intends  loans  in  gold  or  the  like ;  for, 

■  Tlie  U<t  hemistich  of  a  text  which  it  «ea!a  died,  v,  IvijI,  2. 
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Since  the  highest  aocumuktiou  of  interest  on  clothes  and  other  commodi- 
ties is  declared  to  extend  to  three  times  the  principal  and  bo  forth,  it  is 
wrong  to  ceQsnre  the  reoeipt  of  three  times  the  priiioipal  in  siich  caaa. 

A  BrdAmana  aaksaloan  from  naother  BrdAmana,  and  the  lender,  ex- 
acting a  atipulatiou  for  interest  at  the  monthly  rate  of  a  pana  in  a  pwdna, 
delivcra  the  loan,  and  the  other  pays  the  debt  within  the  year ;  is  the  re- 
ceipt of  such  interest  in  this  oase  reprehensible  or  not  P  It  is  said,  the 
receipt  of  such  interest  ia  evidently  immoral,  sinoe  {carild)  stipulated  in- 
terest itself  is  immoral,  according  to  the  gloss  of  CuLLticABQATTA  on  the 
words  "any  interest  which  is  unapproved"  (4l);  and  it  is  held  so  by 
MisKA,  because  the  borrower  is  oppressed  fay  the  exaction  of  excessive 
stipulab-'d  interest  and  the  like. 

Periodical  interest  and  corporal  interest  are  also  termed  immoral  by 
CnLLiJcABQATrA  :  liow  does  that  apply  ;  for  if  the  borrower  discharge  the 
debt  within  the  year  and  pay  suitable  interest,  there  is  nothing  blameable 
in  the  receipt  of  that  interest  1  The  answer  is,  under  the  authority  of 
the  text  only  ;  hut  it  is  not  deemed  immoral  if  received  fVom  time  to  time  ; 
and  the  text  of  Vklh&spati  is  adduced  to  connect  the  sense,  showing  the 
immorality  of  periodical  interest  and  the  rest,  in  certain  circumstances  j 
not  of  stipulated  interest,  tohich  i*  univertaUi/  ceniaatd.  Accordingly 
CdllAcadhatta  says,  "  stipulated  interest  is  immoral,  even  though  it 
have  been  freely  settled  by  the  debtor  in  a  time  of  extreme  distress,  and 
by  the  creditor  through  kindness."  It  is  consequently  an  improper  pro- 
ceeding of  a  lender  wilfully  to  violate  the  law  and  exact  a  promise  of  more 
than  legal  interest.  On  other  expositions  also,  since  the  rats  of  au  eigh- 
tieth part  and  so  forth  is  alone  legal  as  the  primary  rate,  the  receipt  of 
stipulated  interest  at  any  other  rate  ia  not  laudable. 

If  a  debt  be  contracted  with  an  agreement  in  this  form  :  ''  At  the  end 
of  three  months  I  will  repay  one  coiu  and  a  quarter,  lend  me  now  one  coin  ; " 
the  interest  amounting  to  a  quarter  of  the  deht  is  {edritd)  stipulated  interest, 
for  the  rate  ol  interest  and  period  of  the  loan  are  settled  by  the  debtor. 
In  the  case  proposed  by  Cbaniieswaka,  interest  on  a  loan  adTttnoed  with 
a  previous  stipulation  in  this  form,  "  if  thou  wilt  pay  interest  during  one 
year,  or  half  a  year,  or  the  like,  then  only  will  I  advance  the  loan,"  is 
also  a  sort  of  stipulated  interest  ;  for,  in  this  case,  there  is  a  promise  of 
paying  a  certain  amount  of  interest  at  the  rate  of  an  eightieth  part  and 
so  forth.  But  in  fact  reason  shows,  that,  excepting  the  regular  method 
of  receiving  the  principal  with  suitable  interest,  every  disingenuous  proceed- 
ing is  immoral. 

VIII.    On  ih^  Assignment  of  Bonds,  <£c. 

In  some  instances,  a  creditor  has  demanded  his  money  from  his  debtor 
in  tJiete  words,  "  Pay  the  debt  of  a  liundred  tuvernat,  which  is  due  to 
me /' but  the  debtor  has  not  been  able  to  discharge  it;  afterwards,  the 
creditor,  reduced  to  poverty  by  the  circumstances  of  the  times,  or  even 
without  neeetsjttf,  of  his  own  accord,  sella  the  written  contract  for  that 
debt  to  some  ether  person  :  this  practice  is  not  immoral  j  for  it  is  not  for- 
bidden by  the  law,  nor  does  it  distress  the  debtor. 

To  the  question,  what  is  sold  in  the  case  supposed  F  the  answer  is 
this :  not  the  mere  written  leaf,  for  it  could  not  bear  so  high  a  price ;  nor 
would  the  purchaser,  on  «  purchase  of  the  written  leaf  only,  be  entitled  to 
receive  the  sum  stated  in  the  writing.  Nor  m  the  debtor  sold  ;  ior  the  cre- 
ditor has  no  property  in  the  person  of  hia  debtor.     Hor  is  the  money  ivkich 
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hat  been  leut  b;  the  creditor  told ;  for  hit  firoperty  in  that  money  is  already 
devested  ;  or  even  though  it  he  nub  xohollj/  devested,  the  stltar  has  not  at 
that  time  an  tndisputabU  property  therein.  Nor  it  the  moiity  which  will 
.  be  subuqumtlff  paid,  and  which  it  receivable  by  the  creditor,  sold  ;  for  it 
canuot  in  such  a  case  be  mouey  receivable  by  the  creditor,  since  the  pur- 
chaaer,  twI  the  seUtr,  will  have  property  in  the  money,  wliich  will  be  paid 
by  the  present  user  or  debtor.  It  is  therefore  lield  by  Kome  lawyers,  that 
the  money  which  will  be  paid  by  the  debtor,  is  acknowledged  an  the  trun- 
Bitory  property  of  the  leader ;  but,  in  oonsequence  of  the  price  now  received, 
and  of  tlie  i^reement  made  to  that  effect,  tliat  property  will  be  devested 
and  transferred  to  the  purchaser :  accordingly  a  sale,  consisting  in  the 
receipt  of  a  price,  is  now  established  front  the  coosequeDcea  which  are  to  fol- 
low, hy  means  of  taHng  into  consideration  past  events  :*  and  the  seller 
baa  property  in  the  price  received;  for,  in  consequence  of  his  present 
expectation  of  a  future  receipt,  the  buyer  assents  to  the  transfer  of  property 
in  the  price  to  the  seller.  But  that  is  wrong  ;  for,  should  the  debt  be  never 
actually  paid,  in  consequence  of  the  debtor's  decease  or  the  like,  such  a 
transitory  property  could  not  be  established  :  since  the  money  payable  by 
the  debtor  is  heoome  null,  the  sale  of  it  is  also  null,  and  the  receipt  of  the 
price  would  be  therefore  invalid. 

We  think  that  thia  is  a  secondary  sale  of  the  promise  of  payment, 
like  a  gift  or  sale  oi  moral  purity.  Thus,  after  the  receipt  of  a  loan,  the 
lender's  property  being  devested,  and  property  vested  in  the  borrower,  the 
promise  of  payment  in  the  only  ground  for  the  repayment  of  the  loan  when 
its  period  has  elapsed  ;  aud  that  promise  disposes  the  debtor  to  give  effect 
to  the  creditor's  revivable  property,  through  fear  of  incurring  guilt  by 
vrithholding  payment  of  the  money  due  to  the  creditor,  or  in  con^lequence 
of  a  complaint  preferred  before  the  king,  ob  the  like  :  in  the  case  supposed, 
that  promise  bought  by  any  person  would  induce  guilt  in  the  debtor,  if  he 
withheld  paymentofthedebt  from  the  person  who  had  purchased  theptomite; 
and,  exciting  hb  apprehensions  of  incurring  such  guift,  or  by  means  of  a 
suit  preferred  before  the  king,  or  the  like,  it  disposes  the  debtor  to  give 
effect  to  the  purchaser's  contingent  property. 

It  should  not  be  objected,  that  payment  made  to  the  purchaser  would 
be  a  violation  of  promise  on  the  part  of  the  debtor,  who  had  said  to  the 
creditor,  "  I  will  pay  the  money  unto  thee,"  It  is  a  rule,  that  the  reason 
of  the  law  extends  to  the  representative.  There  is  no  breach  of  promise 
in  his  paying  the  money  to  the  purchaser,  who  is  the  representative  of  the 
creditor ;  as  there  is  none  on  the  part  of  him  who  has  promised  to  give 
jewels  and  the  like,  and  who  pays  their  value. 

When  a  field  or  the  like  is  sold,  an  interest  of  the  nature  of  property, 
similar  to  the  former  owner's  property,  is  vested  by  the  sate  in  the  other 
party  ;  hut  in  this  case,  by  what  secondary  notion  of  a  vested  interest  does 
It  become  a  secondary  sale?  From  the  secondary  notion  of  something 
producing  a  lien  on  the  guilt  of  the  debtor  if  he  withhold  payment  of  the 
money,  it  ia  thomn  to  be  a  secondary  tale.  Consequently,  should  the  debtor 
and  his  offspring  happen  to  die  witliout  paying  the  debt,  the  loss  falls 
on  the  purchaser,  as  it  would  hat*  falUn  on  a  creditor  who  had  not  sold 

•  Tha  iihUaBophical  opinion  tu  which  I  conceive  tbis  ulladce,  is  more  expressly  slated 
ia  ether  plaoea.  A  piut  crent,  that  ii,  its  completion,  eEiatfl  caetaphyflicnlly  aa  &  CAUae  of 
fntoie  flTBOta.  Strict  logicians  do  not  aamit  this  inet«pti;giai]  aiiBt«uce,  and  are  thersfore  at 
a  loaa  to  connect  causes  and  efleclB  not  immediately  conaecutivo.  To  Bolve  tho  difficulty,  they 
have  recooTBo  to  Iho  relation  between  ciiuac  nnd  cScct,  which  they  pluco  in  philosophic^ 
arrangcmenls  under  the  cRtegory  qaslily. 
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tA«  demand  ;  but  if  a  thing  sold,  yet  rcmainmg  vith  the  seller,  be  destroyed 
by  the  act  of  God,  the  price  must  be  refunded  by  the  seller. 

In  this  aatigiiment  of  bonds,  one  form  is  a  sale  made  vith  a  written 
contract  previously  executed ;  another  is  a  sale  made  in  the  debtor's 
presence,  or  with  his  kuowledge  ;  another  again  is  a  sale  before  witnesses : 
these,  and  mnny  other  forms  regulated  by  the  custom  of  the  country,  such 
as  a  sale  authenticated  by  an  unattested  instrument  in  the  hutdvriting  of 
the  party,  or  his  own  recovery  of  the  debt  and  payment  of  it  to  the  pur- 
chaser, may  be  understood  by  a  simple  exertion  of  intellect.  The  form  13 
also  similar  in  the  case  of  hypothecating  a  written  contract  of  debt :  but 
with  thi&  difference,  that  if  the  debtor  happen  not  to  pay  the  sum  borrowed 
by  him,  the  intermediate  user  or  debtor  must  make  good  the  debt  out 
of  his  own  funds  to  the  ultimate  creditor ;  and  the  promise  of  payment 
concerns  the  lender  only,  but  is  in  the  power  of  the  ultimate  creditor ; 
consequently  the  debt  cannot  be  received  by  the  lender,  without  the  assent  of 
&a  ultimate  creditor. 

Some  person  applying  to  a  merchant  who  lives  by  money-lending,  says, 
"  deliver  me  cloth  to  the  value  of  a  thousand  mvtmat,  and  let  that  value 
remain  a  debt  due  from  me  ■"  on  those  terms,  giving  a  writing,  he  takes 
the  cloth :  what  does  the  value  of  it  become,  for  no  mouey  has  been  paid  ? 
On  this  doubt  it  ia  said,  the  price  of  the  commodity  which  was  sold,  is  a 
debt  mentally  contracted  j  interest  must  therefore  be  piud  on  the  price  of 
the  commodity. 

Is  not  the  sense  of  the  word  (rina)  debt,  '  money  or  goods  delivered, 
and  producing  gain  to  the  lender,  in  consideration  of  its  remaining  for  a 
time  with  a  debtor?'  But,  in  this  case,  since  the  price  of  the  cloth  waa 
not  then  paid,  it  could  not  be  delivered,  and  the  requisites  of  a  debt  oannoti 
therefore  exist.  T/ie  objectim  ia  not  well  founded  ;  by  fiction  there  may 
be  a  delivery  of  the  price  of  the  cloth,  as  there  may  bo  a  fictitious  delivery 
of  gold  or  the  like,  given  by  way  of  gratnit;,  though  it  be  not  actually 
produced. 

In  the  parallel  cose  proposed,  there  is,  on  the  part  of  the  votary,  a  present 
act  of  volition  to  annul  his  own  property,  and  vest  property  in  another, 
which  amonnta  to  gift,  and  is  not  imaginary  ;  but  here,  since  there  is  no  snctt 
money  as  that  in  consideration  of  which  property  shall  be  vested  in  the  buyer, 
after  the  property  of  the  seller  has  been  devested,  the  buyer's  property  is  null ; 
and,  the  intended  delivery  being  imaginary,  is  it  not  actually  invalid  ? 
Admitting  the  objection,  "  deliver"  is  secondary  in  the  definition  of  debt : 
and,  in  the  case  stated,  the  thing  lent  becomes  the  property  of  the  buyer, 
whether  it  he  the  price  or  value  of  the  cloth  lohieh  it  lent,  or  only  the  cloth 
sold ;  aa  in  the  case  of  compound  interest.  This  subject  has  been  further 
treated  by  me  (Jaoahnat'ha)  in  the  RtJtavdddriha.  In  the  case  proposed, 
there  is  a  mixed  transaction  of  loan  and  sale. 

.Form  of  a  Writing  for  a  Deht  sold. 

After  writiug  on  the  assignment  the  name  of  the  lender,  and  so  forth, 
it  is  usual  to  vmte,  "  this  sale  of  a  written  contract  of  debt :"  and  that  ia 
proper  ;  for,  by  selling  the  written  leaf  with  the  letters  inscribed  on  It,  the 
tale  of  the  thing  written  b  also  valid,  as  the  approach  of  horns  is  denoted 
when  it  it  laid  a  homed  animal  approaches.  Thus,  since  letters  most  extend 
to  the  words,  the  sale  of  the  words,  con^tttHng  a  promite,  ia  certainly 
valid.     Or  it  may  be  written,  "  this  bill  of  sale  of  a  debt ;"  by  thlt  the  sale 
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ot  an  unwritten  debt  may  alao  be  a^ted  :  and  it  is  equally  proper  in  the 
present  case. 

On  the  reasoning  above  stated,  although  the  thing  promised  might  not 
be  sold,  the  promise  may  be  sold,  and  here  tho  ueaniug  of  debt  is,  money 
received  after  such  previous  promise.  The  debt  belongs  to  the  purchaser 
alone  ;  hence,  if  it  happen  to  remain  unpaid,  the  sin  consists  in  not  paying 
the  debt  due  to  the  purchaser,  not  in  withholding  a  debt  due  to  the  seller. 
£ut  such  interest  only  as  had  been  promised  should  be  paid  ;  not  interest  at 
the  rate  of  an  eightieth  part,  and  so  forth,  when  stipulated  interest  had  l>eea 
previously  promised,  and  no  express  deduction  was  made  concerning  interest 
at  the  time  of  the  sale.  If  a  debt  be  sold  by  a  Brd/imana  creditor  to  a 
S'^dra,  interest  must  be  received  at  two  in  the  hundred,  the  regular  rate  in 
the  order  of  classes  ;  not  at  five  in  the  hundred  :  for  interest  is  settled  by  the 
agreement  made  when  the  debt  ia  contracted.  Nor  should  the  purchaser 
then  exact  a  promise  of  greater  interest,  for  that  loan  had  been  already 
advanced  by  another  peraon.  But,  after  the  lapse  of  the  period  stipulated, 
should  the  debtor  be  unable  to  discharge  the  debt,  the  purchaser,  who  ia 
become  the  creditor,  may,  according  to  some  opinions,  esact  a  promise  foe 
stipulated  interest,  or  for  the  cdgicd  of  NjIrbda,  as  explained  by  Chan- 
BEswARA,  at  the  rate  of  a  pana,  or  haU  or  other  fraction  of  a  paiia  ;  for  that 
is  the  proper  time  for  a  stipulation  of  such  interest,  and  the  debtor  is  then 
in  the  power  of  him  who  purchased  the  debt. 

Although  there  be  no  express  text  of  S^es  on  the  present  snbject,  tbb 
and  other  rules  for  contracts  valid  by  usage  are  deduced  from  the  authority 
of  reason  copying  sacred  law  for  the  sake  of  legal  decision  in  cases  of  doubt. 
A  portion  of  the  subject  has  been  inserted  by  way  of  illustration ;  other 
points  may  be  similarly  reasoned  by  the  wise, 

Form  of  a  WrUiTig  for  a  Debt  pledged. 

After  writing  the  name  of  the  lender,  and  so  forth,  and  subjoining  "  this 
contract  of  debt  on  the  pledge  of  a  debt  f  it  should  be  addt^,  "  a  debt  of 
so  much  is  contracted  by  me,  giving  unto  thee,  as  a  pledge,  a  debt  amount- 
ing to  such  a  sum  contracted  by  such  a  one,  on  an  agreement  for  so  much  ' 
interest,  in  each  a  year,  month  and  day,  abd  in  the  presence  of  such  and  such 
persons,"  and  so  forth  :  it  should  be  further  written,  "  if  this  debt  be  not 
discluu^:ed  by  me  on  such  a  day  of  such  a  year,  then  the  debt  due  to  me  by 
such  a  person  shall  be  thine,"  and  so  forth,  according  to  circumstances. 
This  and  other  foims,  as  suggested  by  common  sense,  are  stated  by  way  of 
example,  to  guard  against  defective  writings. 

In  this  case  the  first  debt  should  not  be  recovered  from  the  dtbtor, 
until  the  close  of  tlie  period  for  which  the  second  loan  is  made.  But,  if  no 
more  than  half  or  other  portion  of  the  original  debt  were  made  over  as  a 
pledge,  then  a  proportionate  part  may  be  recovered  from  the  debtor  ;  and 
it  should  be  inserted  in  the  instrument.  However,  it  ia  not  proper  to  fix  a 
period  for  the  second  loan  extending  beyond  that  of  the  first  loan.  Thb 
and  other  points  may  be  inferred  from  reasoning. 

Fwm  of  a  Writing  for  a  Price  lent,  or  Credit  given  in  comndera- 
tion  of  Interest, 

It  should  be  a  document  of  the  debt,  not  a  document  of  sale  only, 
because  the  sale  is  shown  by  the  declaration  of  the  debt ;  for  the  declara- 
tion in  words  nms  thus,  "  I  borrow  the  value  of  this  commodity,  so  and  so. 


,.  by  Google 


SKCT,   II,]  OK   LEGAL   IKTEREST   IN   GENERAL.  G9 

which  is  bonght  of  you."  It  ahould  not  be  afBrmed,  that  ic  miffki  be 
drawn  coiiveraely ;  and  thuB  the  instrument  would  be  only  a  bill  of  anle. 
Weie  it  BO,  the  debt  would  not  be  the  chief  object  of  the  ntrittng,  and  the 
olauae  filing  the  period  of  repayment,  and  so  forth,  could  not  bo  well 
arranged.  But,  should  it  be  thought  neceBsary  to  authenticate  the  pur- 
chase, a  aepsrate  document  would  be  proper.  To  expatiate  in  this  place 
would  bo  vain.  Sales  and  the  like  may  be  similarly  authenticated  by  bills 
or  sale  :  but  that  should  be  hereafter  discussed  under  the  hi-ad  of  Sales,  and 
so  forth. 

IX.     On  Usage  in  general. 

Doubts  occurriug  on  many  subjects  have  been  solved  by  reference  ta 
practice ;  a  decision  being  therefore  valid  when  founded  on  the  practice 
observed  to  exist,  is  not  law  uselesa?  Practice,  which  is  founded  on  law, 
prevails;  hence  usage,  inconsistent  therewith,  must  be  abrogated;  but 
where  noezpresHlawisfoundjOneshould  be  established  on  approved  usage.t^? J 

(37)  TbnB  AsVAllTiNA  in  his  QriAya-Siitrai,  (ft  treaties  pteacnbing  fbrnu  for  religiauB 
tvinmifffiifh.  &0.)  dealAreB  ; — **  Now  tlmcuBtoDifi  of  countriflA  anaplncfls  are  sertainlj  mamtbld. 
One  mnat  knov  theia  as  far  as  marriage  in  conoomed.  Bui  ws  eball  explain  what  ia  the 
general  oupliini."  Upon  this  paanflga  the  Eommontator  obsorvee.  "It  there  ba  contradiction 
benroen  the  cnslonla  of  ooonlriaa,  &o.,  and  those  cnBtoma  which  we  are  going  lo  describe, 
one  mnet  adopt  the  euatom  bb  laid  down  by  na,  not  those  of  the  itonQtry.  What  we  aholl 
aar  ia  the  general  law,  tbia  is  our  meanli^.  Amongst  the  f'aideAai,  (a  oaste  sprung  from  a 
Faiiya  father  and  a  Brdhmani  mother)  br  {nalance,  one  sees  at  once  that  loose  habits  pre- 
vaiL  But  in  the  domestic  lawe  oontinaoee  is  prescribed  :  theteibre  there  is  ne  doubt  that 
the  domeatlc  and  not  the  national  cuatoma  ore  to  be  observed." 

Id  the  Siinu  of  Oautaiu,  too,  a  sii 

ing  that   the  highoat   authority  by  whiol  „  ^ 

F^ifa*,  Viddngai,  and  SiUtriu,  and  old  tradition,  it  is  added  that  ia  eaaea  where  tho  cua- 
toma of  countries,  claaeea,  and  fiimilies  are  not  expressly  fbnudsd  upon  a  passage  of  the 
y^da,  they  are,  uotnithstaading,  lo  be  obierred,  it  they  are  not  oleail;  against  the  prin- 
ciples of  Oie  aaored  writings,  such  as  wonld  be,  for  instanoe,  marrying  the  daughter  of  a 
nuteraal  nncle. 

In  the  Tene  (50)  cited  in  the  text,  MlNC,  it  wiU  be  noticed,  preecribee  fm  rulea  of  con- 
duct thove  fiirms  and  obasrvancoa,  which,  though  not  expressly  laid  down  in  Codes  of  Law, 
ehoold,  nevertheless,  be  legBrded  in  the  light  of  ordinances;  inasmuch  aa  they  have  been 
practised  and  approved  of  by  learned  and  virtnooe  Brdhmant.  With  regard  to  the  nature 
andanthori^  of  homan  i^roctaeiit  in  general,  the -ricwe  of  Hasadatta  may  bo  appositely 
quoted  in  this  place, 

Aocording  to  this  writer,  hntnan  agreement  fiamaya)  ia  of  three  kinds :  vidki,  injunc- 
tion;  nyoiRO,  restriction  ;  jirafiiAsifAa,  prohibition,  Rules  founded  npon  lamaya  ore  called 
tamaydehdrat.  Dharma  (virtue)  or  the  quality  of  the  individual-selt,  in  the  litra 
terminology,  pignides  taw,  and  has  for  ita  object  dharma  ae  well  as  adharma,  things  to  bo 
done  and  thingn  to  be  avoided, 

"  It  might  be  said,  however,"  says  HlRACATTA,  in  hEs  commentary  on  Afabtauba's 
SamaydiMrika  tittrai,  "  that  it  tarnat/a  (human  agreement)  be  the  autboriCy  fbr  the  law, 
it  would  be  difficult  to  deny  the  same  authority  to  the  Bauddkai  and  their  laws,  to  worship 
ths  holy  sepultjire,"  dtc,  and  therefore  Afastahba  has  added  the  neit  lUtra  : 

'  Thoa  agretinenti  o«  of  authority  which  ieere  made  4y  men  v>he  knev  the  law.' 

"  We  do  not  say,"  HabadAITa  remarks  with  reference  to  these  words,  "  that  evei^ 
agreament  becomes  of  authoxiiy,  but  those  only  mode  by  mou  like  Manu,  &c.,  who  knew 
the  law.  But  then,  it  might  be  asked,  how  it  can  be  found  out  that  Maku  knew  the  law," 
and  BcDiiBA  did  not  ?  People  anawsr,  that  Buhdha  could  not  have-  had  a  knowledge  of 
the  divine  law.  But  the  asme  might  be  aaid  aiso  ofMANu:  and  if  a  knowledge  of  divine 
things  be  ascribed  to  Mand,  on  account  of  the  eioellenoe  which  he  acquired  by  his  virtue, 
then,  again,  it  would  be  the  same  forDuDBBA.  There  is  a  known  verse:  (Sugathoyadi  dhar- 
matTiya  SapilSneli  kaprama  :  Thavuihadi/edi  larvagnya  mathibheda  iadam  dayoh.J  '  If 
Buddha  know  the  law  and  KapiLA  does  not,  what  is  truth  F  If  they  were  both  omniscient, 
how  could  there  be  diSerence  of  opinion  between  them  V  If  thia  be  not  so,  a  distinction  must 
be  made;  and  this  has  bwn  done  by  ArASTAVDA  in  his  next  mtra  :  '  Andlht  V^dai  (are  of 
wUwri^.)' 
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50. 

Menu  : — What  has  beeu  ;>ractided  by  good  men  and  by  virtuoua 
BrdhmaTias,  it'  it  bo  nnt  inconsistent  with  tlie  legal  cuetoms  of 
provinces  or  districts,  of  classes  and  families,  let  him  (the  king) 
establish.  (38) 
What    is  not  ioconBistent    nith   the   usages   of  proviucee,  clasaes,  and 

famiiioB,  ati<t  has  been  practised  by  virtuoua  and  leorntid  Srdhmantu,  though 

it  be  law  not  found  in  codes,  let  him  establiah. 

CULL^CABHATTA. 

By  the  eipresaion,  "  Ittw  not  found  in  codes,"  it  is  intimated  that  law 
shoiild  be  established  on  approved  usage,  et^e  it  would  have  been  aaid,  "  if 
there  be  no  express  law."  But  the  practioe  of  forbearance,  which  has 
been  introduced  by  good  men,  through  tenderness,  in  oousiderntion  of  the 
debtor' It  inability  to  pay,  and  eo  forth,  should  not  be  abolished.  The  use  of 
law  is  only  to  prevent  the  introduction  of  multiform  practices  at  the  will  of 
men  of  the  present  generation.  Where  many  texts  of  law  are  inoonBisteut, 
or  many  interpretations  of  the  same  text  are  contradictory,  usage  alone  can 
be  received  as  a  rule  of  conduct :  and  practice,  which  differs  in  some  res- 
pects from  positive  ordinsnces,  but  is  not  remote  from  ancient  legislation, 
can  only  be  confirmed  by  its  general  connection  with  taw.  Consequently 
that  practice  which  is  conformable  to  law  is  best,  but  that  which  is  incon- 
sistent therewith  must  be  abolished  ;  yet,  if  that  may  not  be,  practice 
inconsistent  with  law  must  be  nevertheless  retained.  But  where  no  ponlwe 
ordinance  is  found,  there  is  nothing  inconsistent  with  nny  known  law,  and 
in  that  case  approved  usage  alone  must  regulate  proeeedinga.  Hence  it  is 
said,  "  hunnau  tradition  is  not  unfounded."  Still,  however,  the  example  of 
learned  and  virtuous  Brahmanas  should  be  followed  for  the  sake  of  pros- 
perity, not  the  practice  of  immoral  and  foolish  S'idrat  and  the  rest.  This 
and  other  points  may  be  viewed  by  a  man's  own  judgment,  and  it  must  be 
BO  understood  in  all  matters,  not  in  cases  of  debt  aloue.  Thus  have  beeu 
discussed  the  various  sorts  of  interest. 


licT,  evident  by  Ui6m«ehee,  aad  a»  tliey  were  rsTealad,  unaffected  bj  Uia  taulti  of 
iQtuiia,     TherefoTe.  while   to  us  chou  ogrcemoata  are  of  autliority  which  wen  nuda 


,  _-    „- . — , J  the  Bonn»of 

these  law,  we  miut  itill  oenduile  th&t  Uahc  and  the  rest  had." 

It  was  by  firpuneatB  of  the  Kbove  deacriptian  that  the  Sriktnaiu  endeavmired  to 
CBtabliiih  the  antburity  of  their  le^  text  books:  and  whatever  mjsht  be  thonght  of  these 
HpeculatioQs,  they  certainly  Lay  claun  to  be  regarded  as  epedoiu  and  ingenious.  For  ftirther 
puticuUrs  JD  coanection  with  tliis  topic,  the  t-eadar  is  leferred  to  PuoFKSSOB  Hak  HBlLbr's 
learned  work  on  "  The  Hiatory  of  Ancient  Sunskrit  Literature,"  (rom  which  the  oaUriali  of 
lliis  note  have  been  chiefly  derived — Editob. 

(3^    This  text  ia  cited  agajn  in  Book  I,  Ch.  VI.— Editoe. 
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Sect.  III. — On  Interest  speeially  authorised,  and  specially 


Art.  I. — On  DebU  bearing  Interest,  without  an  exprest  Agreement. 
51. 
CAttXTANA  : — Thoagb  a  loan  be  mado  expressly  without  interest,  yet, 
if  the  debtor  pay  not  the  sum  lent  after  demand,  but /rattdtt- 
lenilyVi^)  go  to  another  country,   that  sum  shall  caiTy  interest 
after  a  lapse  of  three  months. 

Vddhdra  (the  term  emploi/ed  it  the  text)  here  aiguiflea  money  received 
without  a  promise  of  iatereet.  "If  he  go  to  another  country,"  if  heabandon 
the  country  in  which  the  creditor  resides,  that  debtor  should  immediately 
pay  the  sum  lent. 

Tha  Relndcara. 

If  he  abandon  the  country  in  which  the  creditor  resides ;  that  ia,  if  he 
go  to  another  country. 

"  After  a  lapse  of  three  months ;"  If  it  have  been  demanded,  it  shall 
bear  interett  at  the  end  of  three  months. 

The  Chinldmeni. 

That  is,  if  the  sum  lent  be  demanded,  but  not  paid,  t(  bean  interest 
after  a  lapse  of  three  mouths  from  the  date  of  the  loan.  In  this  case,  a 
loan  has  been  amicably  made  by  the  creditor  without  any  stipulation  for 
interest.  It  is  proper  that  no  interest  should  be  paid  by  the  debtor,  white 
friendly  intercourse  is  maintained  r  but  if  he  do  uot  pay  it  after  demand,  the 
friendly  consideration  no  longer  subsists,  and  interest  should  therefore  be 
paid.  Id  that  case  it  commences  at  the  expiration  of  three  mouths  under 
the  anthoritj  of  the  law.  However,  should  he  fi«  a  near  term  after  the 
first  demand,  with  the  assent  of  the  creditor,  and  pay  it  at  that  term,  no 
interest  accrues :  accordingly  it  is  said  iu  a  text,  which  will  be  cited,  "  after 
more  demands  than  one." 

But  no  interest  accrues  within  three  months,  even  though  the  debt  be 
repeatedly  demanded  ;  for  no  law  has  a^ithorized  it. 

If  it  be  asked  what  sort  of  interest  P  the  answer  it,  interest  at  tlie  rate 
of  an  eightieth  part,  and  so  forth,  as  prescribed  by  law.  But  Oulluca- 
BHATTA.  expounds  the  text  of  IVIenq  (42)  as  relating  to  this  case  \  "  Interest 
exceeding  the  fixed  rates,  or  those  prescribed  by  law,  and  contrary  to, 
that  is  different  from,  interest  agreed  on,  or,  in  other  words,  interest  not 
agreed  on,  is  invalid,  and  cannot  be  exacted  :  interest  not  agreed  on  cannot 
be  exacted  at  rates  not  declared  by  the  law ;  for  there  cnu  be  no  interest 
which  is  neither  settled  by  the  parties,  nor  prescribed  by  law."  Conse- 
quently, in  a  cose,  where  none  was  agreed  on,  interest  should  be  received 
at  the  rates  prescribed  by  law,  in  the  order  of  the  classes.  So  thejbllowiiig 
text:  . 
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Vishnu  ; — After  the  lapse  of  one  year,  debtoi-s,  who  }iave  not  acted 
fraudulently,  must  pay  interest,  as  allowed,  even  though  not 
agreed  on  at  tlie  time  of  the  loan. 

"  As  tilloned  ;"  at  the  rate  of  two  and  three  iu  the  hundred,  and  so 
forth,  in  the  order  of  the  classes.  He  declarea  another  diatincttou  iu  respect 
of  interest  without  a  special  agreement. 

53. 

ViSHKD  : — Sagea  Itave  declared  it  an  usurious  mode ;  yet  a  lender 
may  exact  five  in  the  hundred. 

"  From  twice-born  men,"  must  be  supplied  in  the  text :  hence  it  is  an 
uaurious  mode,  originating  with  abject  peraonB.  Mbnu  and  the  rest  have 
declared  it  so  :  this  must  be  supplied  iu  the  test.  Consequently  a  lender 
may  exact,  even  from  a  tvice-born  man,  the  interest  which  is  receivable 
from  a  man  of  the  servile  class,  or  five  in  the  hundred  ;  but  Euch  conduct  is 
immoral :  and  this  must  be  understood  of  a  sum  lent  without  ati;  agreemeut 
for  interest,  and  which  has  been  demanded. 

54. 

CXtyjIyana  declares  it : — What  has  heen  amicably  lent  for  use,  shall 
bear  no  interest  until  it  be  demanded  back ;  but  if,  on  demand,  it 
be  not  restored,  it  shall  bear  interest  on  its  true  value  at  the  rate 
of  five  in  the  hundred. 

The  rate  of  five  in  the  hundred,  vhich  is  mentioned  in  these  texts,  sup- 
poses a  debtor  of  a  twice-born  class  ;  for,  if  it  concerned  a  debtor  of  the 
servile  class,  it  would  not  exhibit  an  usurious  transaction,  but  woulil  be  a  vain 
repetition  of  the  rate  of  five  in  the  hundred.  Hence  it  is  CoLLnCABBATTA's 
interpretation,  that,  because  a  lender  may  exact  £vo  iu  the  hundred  from  a 
debtor  of  a  twice-born  class,  therefore  do  S^es  term  it  an  usurious  way. 

It  is,  however,  proper  to  consider  the  phrase,  "  the  lender  is  entitled  to 
five  in  the  hundred,"  as  a  mere  repetition  of  the  rate  of  inteiest  receivable 
from  a  debtor  of  the  servile  class ;  for  it  is  dilBcult  to  estsblish  another 
rule  of  interest :  and  the  sense  is,  Sagos  have  propoimded  this  rate  of 
interest  as  the  way  of  money-lending  ;  therefore  is  a  lender  entitled  to  it. 
This  may  be  argued  qn  the  authority  of  Vachbspati  Misba  ;  for  he  says 
as  much  in  his  gloss  on  a  mitsequenl  text  (50,  H) :  and  it,  is  proper  to  establish 
the  same  inductiou  iu  the  present  instance  ;  for  there  is  no  difference  ;  and 
this  interest  should  be  understood  in  all  eases  where  no  agreemeut  for 
interest  wns  expressly  made. 

If  a  debtor,  having  received  a  loan  free  of  interest,  go  to  another  country 
afcerthe  debt  has  been  demanded,  interest  is  ordained  after  the  lapse  of 
thr^  months ;  the  Sage  also  propounds  inlert'flt  in  the  case  of  a  debtor  who 
remains  in  the  same  country. 
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CattXyana  : — A  debtor,  who,  even  residing  in  his  own  country,  [layg 
not  the  debt  after  more  demands  than  one,  shall  be  forced,  however 
unwilling,  to  pay  interest  on  it,  though  not  stipulated,  after  the 
lapse  of  one  year. 
Meaoiog  the  very  Bame  case,  Vishnu   sajs   in   tho   text  above  cited 

(52),  "  after  the  lapse  of  one  year.'' 

Accordiog  to  Misra,  the  phrase  "  '/  he  go  to  another  couDtry"  (51)  is 
iudeterminate  ;  for,  citing  the  last  text  (55),  he  sbjb,  all  this  supposes  pay- 
ment fraudulently  withheld  ;  but,  in  a  case  void  of  deceit,  the  rule  of  Vishnu  " 
(52)  M  applicable.  Yet,  in  fiict,  a  journey  to  another  country  is  oquivalent 
to  fraud  ;  but  he  who  resides  in  his  own  country  is  not  mppostd  to  practise 
fraud,  but  only  procrastination.  Both  leits  therefore  coincide.  Thus,  the 
two  different  periods  for  the  receipt  of  interest  are  regulated  by  the  practice 
or  omission  of  fraud,  instanced  in  the  rfe&(oi's  journey  to  a  foreign  country, 
and  Am  residence  in  his  own  country.  It  is  then  only  considered  as  a  jour- 
ney to  another  country,  when  the  debt  cannot  lie  demanded  at  the  place 
nhere  the  debtor  resides  ;  not  when  he  merely  quits  the  village,  and  so  forth. 
£ven  though  both  parties  reside  in  the  same  town,  yet  if  the  debtor  abscond 
wbenever  he  sees  the  creditor,  it  is  the  tame  mlh  a  journey  to  another 
country.  Or,  if  loth  reside  in  a  foreign  country,  it  is  a  residence  in  the 
same  country.  Hence  both  texts  coincide  in  considering  the  fraudulent 
intent  of  the  debtor  :  and  if  a  debtor,  from  whom  payment  is  demanded,  go  to 
another  country  after  appointing  a  time  of  payment,  and  returning  pay  tho 
sum  at  the  time  appointed,  there  is  no  fraud. 

"  Pays  not"  (53) ;  '  the  debt,  or  principal  sum,'  should  be  supplied  in 
the  text.  "  After  more  demands  than  one  ;"  after  repeated  demands.  The 
reading  approved  by  Chindbswaba  is  dvahet  instead  of  dkaret  ;  still  the 
meaning  is,  "  must  pay  to  the  creditor."  Consequently,  the  ascertained 
sense  of  the  text  is  this  :  in  the  case  of  a  loan  made  through  friendship,  if  it 
be  not  paid  after  demand,  and  any  fraud  be  practised,  interest,  though  not 
previously/  agreed  on,  accrues  after  the  lapse  of  three  months  ;  but  if  no  fraud 
be  practised,  after  the  lapse  of  one  year. 

56. 

CAttAtana: — Should  a  man, havinghoughta  marketable  commodity, 
finuduhntly  go  to  another  country,  without  paying  the  price  of  it, 
that  price  shall  bear  interest  after  three  seaaona,  or  six  moiUlts. 

2.  Even  withmtt  a  journey  to  a  foreign  country,  a  deposit,  the  balance 
of  interest,  a  commodity  sold,  and  the  price  of  a  commodity  pur- 
chased, not  being  paid  or  delivered  after  demand,  shall  bear  interest 
at  the  rate  of  five  in  the  hundred,  if  the  debtor  be  a  Siidra.* 

•  Tbe  last  Terse  ii  seain  cited  in  Book  II,  Chip.  1,  t.  2S. 
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Tho  tfaird  meastire  of  the  eecond  veree  is  read  in  the  Chintdmeni, 
Tdehyamdndnacheddadydt,  instead  of  Ydch^amdnamadaltanekit .-  (il  matei 
no  change  in  the  sense.  J 

Should  a  man,  haviog  talien  a  marketable  coiDioodity  or  vendible  thing, 
Buch  aa  cloth  or  the  like,  go  to  anothei  country,  that  is  abscond,  without 
paying  the  price  of  it,  that  price  ihall  bear  intereit  after  three  scasoDS,  or 
six  months.  What  interest  p  The  Sage  subjoitis  it,  "  A  deposit,  Sec,  aball 
bear  interest  at  the  rate  of  five  in  the  hundred'"  (56,  2).  The  prohibitioa 
of  interest  on  a  deposit,  and  on  the  price  of  a  commodity,  n'ill  be  eiplained 
as  restricted  to  a  deposit  and  price  not  demanded.  "  Balance  of  interest ; " 
the  compound  term  is  in  the  form  of  apposition  called  tatpurwha.  Such  is 
MiBBA.'a  opinion. 

The  terms  may  be  joined  in  the  form  called  Carmadh&raya  ;  "  interest 
and  the  balance  of  it ;"  for  this  apposition  is  preferable.  If  it  be  asked, 
balance  of  what  1  the  answer  is  suggested  by  the  nearest  term,  balance  of 
interest.  Such  is  Chandeswaba's  interpretation.  But  it  may  be  ques- 
tioned, why  the  terms  should  not  be  explained,  in  the  Apposition  numed 
Carmadhdraya,  "  remaining  interest." 

Here  it  should  be  remarked,  that,  according  to  many  commentators, 
the  period  when  the  principal  is  doubled,  excepting  this  case  of  periodical 
interest,  ia  the  time  when  the  debt  abould  be  paid  by  the  debtor,  and  inter- 
est be  received  by  the  creditor.  If  a  debtor  do  not  pay  it,  although  it  be 
then  demanded,  but  put  olT  payment,  saying,  "  it  shall  be  paid  to-morrow,  or 
it  shall  be  paid  the  day  after  to-morrow,''  in  that  case,  legal  interest 
accrues  after  six  months  :  "  balance"  is  here  a  general  instance.  According 
to  others,  if  an  honest  debtor,  being  then  unable,  to  discharge  the  debt, 
fitipulate  interest  and  renew  the  contract,  interest  commences  from  that 
date,  and  is  wheel -interest ;  since  interest  is  here  stipulated,  the  rate  of  two 
In  the  hundred,  and  so  forth,  is  not  applicable  to  this  case. 

Or  it  may  be  thus  explained  :  If  a  balance  of  interest  only  be  due, 
there  ia  no  wbeel-intereat :  for  this  reason  the  word '' balanc«"  is  here 
employed.  But,  if  the  whole  interest  be  due,  interest  also  accrues  after  the 
lB[)se  of  six  months,  under  the  rule  exempliSed  by  the  case  of  the  staff  and 
bread.*  Bot,  if  the  interest  have  been  paid,  and  the  principal  only  be  due, 
it  bears  no  interest,  however  long  it  remain  unpaid  (43).  In  this  case 
it  must  have  been  particularly  specified  by  the  parties,  "  that,  which  remaini 
due,  ia  the  principal ;  this,  which  u  paid,  is  tbe  interest."  In  the  case  of 
periodical  interest,  also,  if  it  be  not  retfitlarly  paid  month  by  month,  this 
text  (50)  is  applicable. 

"  A  commodity  sold,  and  the  price  of  a  commodity  purchased  (crayam 
viorayamf)  :"  that  which  is  purchased  (crh/ate)  is  {craya)  the  commodity ; 
that  for  which  a  vendible  commodity,  as  a  cow  or  the  like,  is  sold 
(vicrii/ate),  is  (vieraya)  the  prine.  Here  also  three  seasons  are  understood. 
Therefore,  on  a  bailment,  on  the  balance  of  interest,  on  a  vendible  commo- 
dity, and  on  the  price  of  a  commodity,  if  they  he  demanded  and  not  deli- 
rered,  interest  must  be  paid  after  six  months,  at  the  rate  of  five  in  the 
hundred,  by  a  defaulter  of  the  servile  class  ;  for  it  coincides  with  the  rate 
prescribed  for  that  class  (29,  2).  MiaXA. 

•  The  mle  msj  be  thai  eipraned :  "  the  greater  iochides  the  Use,"  The  example 
■UoMto  U  this:  one  bideanatheT  throw  avrav  the  brekd  lonehed  vith  tlie  tUS;  ofcoorae 
the  staff  wu  no  leee  to  be  abunned  Iban  the  bread  it  had  BoOed. 

t  lathe  usual  acceptation,  tbe  eeDto  would  be  '  puichaeeuid  mle.'. 
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Some  hold,  that,  if  three  seasons  roust  be  also  understood  in  this  test, 
the  preceding  text  would  be  superfluous  ;  it  ie  therefore  proper  uot  to 
connect  the  terms  with  the  three  seasons  there  mentioned.  How  then  is 
the  period  determined  when  interest  shall  commence  on  the  balance  of 
interest,  and  so  forth  F  Beiog  mentioned  in  the  same  text  with  lite  price  of 
a  commodity,  interest  commeitces  on  these,  aa  on  the  price  of  a  commodity, 
after  three  seasons. 

That  should  be  questioned  ;  for,  siuce  the  phrase  must  be  separately 
referred  to  "  deposit"  aud  the  rest,  there  is  no  difficulty  in  this  coustruction 
of  the  text,  "  on  the  price  of  a  commodity  {vicyaya)  interest  accrues  after 
three  seasons."  Why  has  not  the  Sage  inserted  in  this  text,  "  after  three 
seasons,"  and,  "  go  to  another  country,"  and  omitted  those  terms  in  the 
preceding  text  P  The  objection  is  not  admissible,  for  ivith  Sages  there  can 
be  no  expostulation. 

By  saying,  "  must  be  paid  by  a  defaulter  of  the  servile  olaaa,"  it  is 
established,  that,  in  the  ease  of  amicable  lonns,  interest  at  the  rate  of  five 
in  tbe  huudred  shall  only  be  paid  by  a  Sidra  ;  for  interest  on  such  a  loan, 
and  on  deposits  and  the  rest,  can  only  be  payable  bi/  him,  after  the  lapse 
of  three  months,  and  six  months  respectirely.  Therefore  a  man,  nho,  after 
receiving  the  price  of  the  cow,  does  not  deliver  that  cow  when  demanded, 
though  sold  by  him,  and  a  purchaser  who  does  not  pay  on  demand  the  just 
price  of  a  commodity  purchased,  must  pay  interest  at  the  rate  of  five  in  the 
hundred  and  to  forth,  in  the  inverse  order  of  classes. 

The  Setndcara. 

For  a  series  may  be  either  direct  or  inverse. 

Does  the  cow,  or  the  pi-ice  of  the  cow,  boar  interest  at  the  rate 
of  five  in  the  hundred  ?  It  is  the  same  tiling  ;  for,  since  a  cow  cannot  bs 
divided,  it  is  only  her  value  that  is  divided,  as  has  been  already  mentioned. 
If  a  man,  having  bought  a  cow,  go  to  another  country  without  paying  the 
price,  must  the  cow  or  the  price  be  delivered  with  interest  after  three 
months  P  It  is  said,  the  price  only  must  be  paid  with  interest ;  for,  after 
the  purchase,  the  cow  became  the  property  of  the  purchaser.  Accordingly, 
on  retigiottB  occasions,  people  dismiss  bulla  and  the  like,  which  they  have 
purchased  for  a  price  promised  but  not  yel  delivered.  Purchase  ia  only 
forfeited  by  neglect  during  a  speoific  time.  .  To  expatiate  would  be  vain. 
But  he  who,  having  sold  a  cow  and  received  the  price,  does  not  deliver  the 
oow  sold,  must  give  her  with  interest  after  six  months. 

In  the  preceding  text  a  demand  must  be  absolutely  understood  :  if  the 
thing  be  demanded  but  not  delivered,  it  bears  interest ;  not,  if  no  demand 
be  made.  Again  ;  under  the  expression  "  go  to  another  country"  (56,  1), 
interest  after  three  seasons  is  ruled,  if  fraud  be  practised,  by  the  sams 
reasoning  with  that  above  stated. 

57. 
CattAyana  : — But  ho  who,  having  received  a  Chattel  lent  for  use, 
goes  to  a  foreign  country  without  restoring  it,  must  pay  interest, 
according  to  the  value  of  it,  after  three  seasons,  or  six  months. 
"  A  Chattel  lent  for  use"  {ydckitaca) ;  a  thing  iutrustod  to  him. 

The  Ketmcara, 
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Meaning  ornameutB  or  the  like  for  decorntioii,  which  a  man,  asking 
(yaekiliod)  from  any  ijoremi,  has  obtained.  In  regard  to  thia,  the  eame 
liractice  prevaila  with  that  rexpecting  otJ^er  bailments. 

But  Mt&KA  saj's,  tiie  following  texts  of  Nabeda  concern  Chattels 
iutruated  for  use. 

58. 
NiBEDA: — ^Tbeie  shall  be  no  interest,  without  a  special  agreement, 

on  valuable  things  lent  through  friendship  for  use,  not  for  con- 

sumption;  but,  even  without  agreement,  property  so  lent  bears 

interest  after  half  a  year ; 
2.  This  is  declared  to  be  the  legal  rate  of  interest  on  amicable  loans. 

But  the  rate  o/"  interest,  which  has  been  mentioned,  is  considered 

as  »i3ury  on  gi-ain. 

He  thus  expounds  the  texts  :  the  word  "  give"  here  aiguilies  intrust  or 
leud  for  um  ;  there  is  not  consequently  any  contradiction  to  the  text  above 
cited  (51). 

Such  being  the  case,  it  is  made  evident,  that  a  loan  for  nse,  which  is 
similar  to  a  deposit,  bears  interest  after  six  months,  if  it  be  not  restored  on 
demand.  But  the  text  of  NjIRBda  iii  cited  by  Chandiswaiu,  afler  dis- 
cussing loans  for  use,  with  the  text  of  Vibhku  (6S)  interposed.  This 
opinion  is  thereby  intimated  :  a  loan  advanced /ree  of  interesl,  iu  conse- 
quence of  some  apprehension  from  human  causes,  bears  interest  in  three 
months  after  it  has  been  demanded  ;  but  a  loan,  whicii  is  advanced  tbrougii 
ftiendship,  bear^  interest  in  six  months  after  it  has  been  demanded.  The 
text  of  CatiAtan*  (51)  is  cited  in  the  Vivdda  Chmtdyneni,  and  by  Cirr.LD- 
OABHATTA,  for  tliis  import ;  and  thit  text  must  ba  similarly  expounded. 
This  observation  of  some  lanjera  is  not  well  founded  :  for  Cbabdbswuu 
has  thus  arranged  tlie  compilation  :  iuserting  all  the  texts  of  CATTAVANA^be 
quotes  texts  of  other  Sages  ;  else,  if  the  text  of  CXnAviNA,  (54)  had  the 
same  import  with  that  of  NAkkda,  it  would  be  wrong  to  iuterpose  another. 
Therefore  Misoa's  interpretation  should  be  deemed  right  in  this  instance. 

The  term  "without  agreement,"  which  occurs  in  both  hemisticjbs, 
aigni&es  "  not  iu  any  manner  expressed  in  worde,"  that  is,  not  stipulated  : 
hence,  if  interest  have  been  expressed  by  the  borrower,  the  creditor  may 
exact  Bome  iiiteresl.  "  Without  agreement"  may  be  explained  without  a 
declaration  of  its  bearing  iutereet,  without  any  stipulation  of  interest;  for 
the  particle  A  is  explained  by  AuiutA,  assent  or  promise.  Or  the  term 
might  siguify  "  interest  not  settled  with  the  consent  of  the  borrower,"  and, 
OS  here  n$ed,  "  that  which  has  not  been  settled  to  bear  interest  with  the 
consent  of  the  borrower," 

"  Usury  on  grain"  (58, 2) ;  on  grain  lent  without  any  agreement  for 
interest,  hut  not  repaid  on  demand.  The  rate  of  interest,  which  has  been 
declared  by  Sagea,  such  as  twice  the  principal,  and  so  forth,  is  deemed, 
usury.  On  a  loan  advanced,  with  a  declaration  that  interest  shall  on  no 
account  be  received  (hereon,  should  the  creditor  afterwards  require  interest, 
from  the  circumstances  of  the  times,  or  iu  consequeuce  of  a  breach  of 
promise,  no  such  interest  is  allowed  :  though  not  declared  by  the  text  of 
any  Sage,  this  may  be  di.'duced  from  reasoning  by  wise  investigators. 
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According  to  MiSBA,  interest  accruing  in  nil  theae  cuses,  after  the 
lapse  either  of  three  or  of  six  months,  must  be  understood  of  payment 
fraudulently  withheld ;  but,  if  no  fraud  be  practised,  iutetest  commeuces 
sfter  the  kpse  of  a  year,  under  the  rule  of  Vishnu  above  cited  (54). 
In  fact,  a  journey  to  another  country  indicates  fraud  ;  and  another  country 
is  that,  duriog  the  debtor's  residence,  in  which  the  creditor  cannot  demand 
payment  of  the  debt:  herein  Mistti.  and  Chandrbwara  concur.  But, 
according  to  Cuandeswara,  a  debtor  offends  not  by  going  to  another 
country  on  urgent  business,  as  has  been  already  noticed.  In  the  case  of  a 
commodity  purchased  and  the  rest,  interest  also  commences  after  the  lapse 
of  a  year,  if  the  debtor  have  not  gone  to  another  country  :  this  is  deduced 
from  the  expression  in  the  Vicdda  Chlntdmeni,  "  in  all  these  cases  /'  and  is 
not  disallowed  by  Chahdeswara,  CuLLtrcASHATTA,  and  the  rest. 

On  a  loan  made  without  interest,' and  of  which  payment  is  withheld 
i^tcr  demand,  interest  accrues  at  the  end  of  three  m<>ntbs  ;  ou  other  things 
fraudulently  withheld  after  demand,  euch  as  a  deposit,  a  bailment  for  use,  or 
the  like,  interest  accrues  at  the  end  of  six  months  ;  but  not  restored  through 
inability,  and  submissively  refused,  they  bear  interest  after  the  lapse  of  a 
year.  Such  b  the  opinion  of  Chandeswaka,  Cullucabhatta,  Misra, 
and  others.  If  payment  be  withheld  by  one  taking  the  protection  of  some 
person  who  may  owe  the  creditor,  how  soon  interest  commences  in  such  a 
case,  is  not  expressly  said  by  any  ajitbor. 

According  to  the  Mitdeshard,  interest  is  in  some  cases  due  without  a 
spe^nal  agreement,  as  is  declared  generally  by  Nareda  (58)  ;  but  remark- 
ing, that  "  interest  without  a  special  agreement  is  in  ceiiaiit  cages  pro- 
liibited,"  the  author  oj  ilte  Mitdeshard  enbjoiriS,  as  a  particular  rule,  the 
text  mbieqiieaUy  cited  (71).  Consec|uently,  from  the  several  applications 
of  the  general  and  particular  rules,  interest  without  a  special  agreement 
accruing  at  a  certain  period  on  loans  advanced  free  of  interest,  appears 
obvionaly  suggested ;  but  no  interest,  without  a  si>ecial  agreement  on  the 
price  of  a  commodity,  and  the  rest.  Tbatf  however,  is  not  satisfactory  ; 
for  interest  withont  a  special  agreement  is  allowed  on  things  amicably  lent ; 
and  fines  aud  the  rest  would  be  vainly  included  in  the  second  text  (71). 
This  text,  therefore,  is  not  opposed  to  the  preceding  text  (58)  ;  but 
it  restrains  a  purchaser,  who  covetously  demands  interest  at  the  same  rate 
vith  loans,  because  a  commodity  purchased  by  him  hns  lon^  remained  with 
the  seller.  Accordingly  the  text  of  Oatiavaka  (A6,  2)  has  a  similar 
import ;  and  the  same  rule  should  be  understood  in  regard  to  the  price  of  a 
commodity  purchased. 

In  this  gloss,  the  third  measure  of  the  text  of  CAtyatana  (57)  is 
read  "  after  the  lapse  of  a  year,"  instead  of,  "  after  three  seasous."  Con- 
sequently, should  a  man,  who  hiis  received  a  loan  exemiit  from  interest,  go  to 
another  country  before  it  be  demanded,  he  shall  pay  interest  after  the  lapse 
of  ons  year  (^7)  ;  but  if  he  go  to  another  country  without  restoring  it 
after  it  has  been  demanded,  he  shall  pay  interest  after  a  lapse  of  three 
months  (51).  The  word  "ydchitaca"  must  signify  a  loan  in  general, 
instead  of  a  chattel  lent  for  use,  for  this  text  (57)  is  inserted  after  stating 
the  text ^r(<  dUd  (51).  It  one,  who  remains  in  bis  own  country,  do  not 
pay  ttie  debt  after  a  demand,  it  bears  interest  from  the  date  of  the  demand  ; 
for  the  text  of  CAttata»a  (65)  does  not  specify  a  period. 

According  to  this  gloss,  what  is  the  purport  of  the  text  of  NAseda 
(58)  ?    The  answer  is,  two  cases  have  been  declared  according  as  the 
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debt  has,  or  has  not,  been  demanded  from  one  who  goes  to  anotheT  country  ; 
in  regard  tu  him  who  resides  in  bis  own  country,  one  case  has  been  declared, 
that  U,  the  ca>e  where  the  debt  has  beeu  demanded  ;  it  is  proper  to  refer  the 
text  of  Naredi  to  the  case  uf  one  who  resided  in  bis  own  country,  but  from 
whom  the  debt  haa  act  been  demanded.  Were  it  so,  what  would  be  the  rule 
where  a  demand  wsa  made  after  a  lapse  of  seven  montba  P  In  reply  it  ia 
nsked,  why  does  the  creditor  neglect  interest,  to  which  he  is  entitled  under 
the  authority  of  the  text,  after  the  lapse  of  six  months  P  if  through  tender- 
ness he  exact  not  interest,  the  debtor  need  not  pay  it 

On  this  exposition,  the  test  of  Vishn0  (52)  concems  one  who  has 
received  a  loan  for  use,  and  goes  to  a  foreign  country  before  it  has  been 
demanded  ;  and  the  text  of  OattAvana  (56)  ordains  interest,  after  six 
months,  on  deposits  and  tlie  like  not  restored  after  demand.  According  to 
this  interpretation,  if  ornaments  or  the  like  be  aski^d  and  obtained  for  a 
nuptial  festivity  or  the  iike,  they  are  similar  to  a  deposit,  and  are  not  loans, 
for  they  nre  stated  by  Yajnyawalcta  with  deposits  {Book  II,  Chap.  I, 
V.  lU),  But  if  an  agreement  were  made  at  the  time  of  receiving  a  loan 
exempt  from  interest,  or  the  like,  in  this  form,  "  it  shall  be  restored  by  me  at 
the  end  of  one  year  •"  in  this  and  similar  cases,  if  the  thing  be  not  restored 
after  the  period  has  elapsed,  it  then  bears  interest,  and  not  after  six  months. 
This  and  similar  rules  may  be  deduced  by  the  wise  from  arguments  consist- 
ent with  common  sense.  But  the  aufhoj  of  the  Mitdcshard  is  revered  by 
Chandbswaea  and  tbe  rest,  and  is  more  ancient  than  they.  Of  the  two 
opinions  which  should  be  rejected,  which  adopted  in  practice,  must  be 
determined  from  the  difference  of  times  and  of  places. 


Art.  II. — On  the  Limits  of  Interest. 

59. 

G^TAMA : — The  principal  can  only  be  doubled  by  length  of  time, 

after  which  interest  ceases. 

That  which  is  lent  {prayujyate),  is  {pTaybga)  the  principal.  The 
money  lent  can  be  doubled,  that  is,  con  only  be  doubled  ;  else  it  would  be 
useless  to  declare,  that  twice  tkepnmsipal  maybe  received  on  account  of 
the  length  of  time  elapted.  By  the  word  "  only"  it  is  forbidden  to  receive 
more  than  twice  tbe  principal.  Accordingly  Chahdgswaka  says,  the  word 
"  or"  iu  a  text  already  quoted  from  Vbihaspati  (3)  is  indefinite,  and 
also  suggests  a  debt  doubled,  or  the  like.  "  By  length  of  time ;"  counting 
from  a  period  somewhat  less  than  sufficient  to  double  the  principal,  interest 
ceases  if  the  debt  remain  longer  due.  This  is  meant  in  a  text  cited  from 
Vbiiiaspati  (26).  Else  the  mention  of  double  the  principal  in  a  text  of 
law  propounding  riglit  and  wrong  would  be  useless.  The  text  cited  from 
HAfiiTA  (30)  makes  this  evident;  for  the  verb  there  used  {aantthd) 
signifies  Uops  or  "  hanxs  interest  no  longer;"  and  this  interest,  sufficient  to 
double  the  principal,  is  the  highest  interest  receivable  on  gems,  gold,  and 
the  like,  not  on  grain  or  the  like,  for  such  limitatitm  of  interest  on  grain 
and  the  rest  is  opposed  by  a  special  text,  which  will  be  cited. 

CBA5DBSWARA  remarks,  "  this  concerns  a  loan  of  valuable  things  in 
general :"  by  the  term   "  in  general"  it  ia  declared  that  this  text  is  a 
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general  law  ;  it  foUowa,  that  special  rules  are  tlierohy  opposed.    Accordingly 

MisKA  declares  the  full  meaning  ;  "  this  concevnB  gems,  gold,  and  the  tike, 

as  ordained  by  CatyAvaba." 

60. 

CiTTiTANA  : — For  geni9,  pearia,  and  coial,  for  gold  aiid  silver,  for 
clotli  made  of  cofioTi,  t?te  produce  of  fruit,  or  made  of  silk,  the 
produce  of  insects,  or  made  of  ivool,  the  produce  of  sheep,  the 
interest  stops  when  it  doubles  the  debt. 

"  Stops  when  it  doubles  the  debt ;"  accurnnlateB  no  f  urtlier.  "  Coral," 
expressed  in  the  plural,  implies  "  and  the  rest,"  by  which  shells  ai-e  included 
in  the  text  ;  tor  HiaiTA  deolnres,  tlmt  intert^at  ceoaes  when  it  has  doubled 
the  principal  at  the  rate  of  eiijht  panai  in  twenty-five  purdnas.  {furdna 
is  a  name  for  actrtain  number  o/Bbells.)  Thia  iudu::tioii  is  consiiiteut 
^ith  practice  ;  and  it  is  proper  that  double  the  principal  be  the  limited 
accumulation  on  shells,  since  no  special  rule  has  been  declared.  It  is  the 
nme  in  respect  of  conclis  and  the  like. 

"  Of  the  produce  of  fruit ;"  as  cotton  and  the  like-C***)  "  Of  the  produce 
of  insects  i'  as  silk  and  the  like.C^I)  "  Of  the  produce  of  sheep  ;"  as  blanket* 
Mid  the  like.  The  Jietndcara. 

61. 
ME14U,  atating  generally,  that  "  interest  on  money  received  at  once, 
not  month  by  Tnonth,  w  day  by  day,  as  it  ought,  must  never  be 
more  than  enough  to  double  the  debt,  that  is,  more  than  the 
amount  of  the  principal  paid  at  the  aame  Hme,"  adds  a  special 
rule; — On  grain,  on  fruit,  on  wool  or  hair,  on  beasts  of  burden, 
lent  to  be  paid  in  the  earns  kind  of  equal  value,  it  must  not  be 
more  than  enough  to  make  the  debt  quintuple.* 

"  Grain ;"  aa  rice,  barley,  or  the  like.  "  Fruit"  (s'orfa)  or  any  thing 
produced  from  trees.  Here  "tree"  is  merely  illustrative,  for  "  tlie  pro- 
duce (j'oiio)ofa  field"  occurs  in  a  teit  which  will  be  cited  from  G6tama 

(40)     Aa  flax  is  cbamolerialic  of  Egypt,  so  cotton  msy  bo  rogsrdBd  as  a  product  belonging 
*.    '.    .._  ,_  T_ji_      T_    c — .-L...V  '""QQ  IB  called  Kaypas ;  fron"  "•i''.*^  •nnivw.  Mriilfknflv   ih** 
B  book  uf  Esther,  Ch.  I 


(41)     Silll  was  coDBidered  by  tlie  aneioDta  as  tlio  produc 

cf  tba  Bgr$i.    Its  mltivatioa  in  Europe,  G«ei>»  to  havi. ,    —  -  -  ■  -  -- 

J  DanniiM  about  A.  D.  S30.  Ths  froquent  allusiDD  to  silk  in  tho  moat  aaoient  Saiukril  books, 
thonidi  not  likely  to  disproT*  fully  the  claims  of  China  in  respect  thereof,  stUl  the  mention  of 
an  Indisn  dass  whow  occapation  it  was  to  attend  to  silk-wonnB,— for  ciample  - J^fnrfraAfl, 
fteder  of  aflk-worms,  and  FaiUuulniliara,  ailk-throwsr— may  be  admitted  aa  proof  that  the 
raaring  of  silk- worms  and  the  manufaotuie  of  silk,  were  things  not  unknown  in  early  tgw— in 
India.  The  abo^e  names  occur  in  the  Mudra-yamaia,  a  work  of  aome  authsntioity,  snd  one 
e(  the  moat  andeot  tantru  at  ritnaliatic  treatises  among  the  Uindos.— EDITOR. 
*  The  Aral  hemistich  has  b*en  already  quoted  (43). 
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((}3).  "  Wool  or  hair,"  what  is  affoided  by  sheep,  cows.  ati<J  the  like. 
OB  wool,  cow-tiils,  and  the  iike,  a*  appears  from  tlie  drnvation  of  tk« 
ttortl  {lava)  what  n  shorn  (l&yate).  The  lietvdcara. 

What  ia  shorn  (lai/ate)  ia  wool  or  hair  {Java),  such  as  wool  aad  other 
hair  on  the  body  (Joman).  CuLi.ficABHiTTA. 

'■Hair"    (Java);    aiiythiog    to    be    shora   {lavanit/am),    except   wool; 

that  is,  hair  ou  the  body  [ISman)  and  Lhe  like.         Tiie  Yivdda  Ohintdmeni. 

"  Wool  or  hair"  {lava)  ;  cow-taila  and  the  like.  The  Dipactdied. 

"Wool  or  hair"  {lava);  the  fleece  of  sheep,  the  pod  of  musk-deer, 
and  the  like.  The  Milacskard. 

All  tliereforo  agree,  that  the  word  "  lava"  is  synoniraous  with  [dnutH, 
being  derived  Trom  the  same  crude  verb  (lu,  cut  or  shear).  But  Mibra 
thinks,  hair  other  thau  that  of  sheep  ia  meant  in  the  text  of  Menu,  be- 
cause it  is  opposed  by  the  text  of  CATTArAHik  (GO).  But,  according  to 
the  Retndeara  and  the  resl,  this  text  (00)  concents  cluth  olone ;  it  is 
almost  expressly  i^nid  so  by  Chan  DBS  war  a.. 

"  Beasts  of  burden  ;"  employed  for  transport,  as  horses  and  the  like. 
On  these,  the  interest  of  the  loan  must  not  exceed  the  quintuple  ;  with  the 
principal  it  must  not  amount  to  more  than  quintuple ;  it  cau  produce  do 
more.  That  the  quintuple  iucludea  the  principal  m  thus  inferred  ;  as  it  is  de- 
clared, that  a  debt  is  doubled  in  lifty  months,  and  accumulation  then  stops ; 
tliat  is,  interest  ceases;  and  consequently  the  principal  is  one  part,  and 
the  iuterebt  another  part,  wliich  united  make  the  double  sum  ;  so,  ia 
this  case  also,  by  parity  of  reasoning,  the  princi[ial  ia  one  part,  and  the 
interest  four  parts,  which  united  make  the  whole  quintuple  sum.  Accord- 
ingly, any  such  debtor,  who  has  borrowed  grain  or  horses  valued  at  a  hun- 
dred piews  of  money,  for  interest  at  the  rate  of  two  in  the  hundred,  how- 
ever long  the  period  of  debt  may  be,  can  only  be  liable  to  pay  grain  and  the 
like  amounting  in  value  to  five  hundred  pieces  of  money,  and  no  more. 

The  Bettiacara. 

Here  the  rate  of  two  in  the  hundred  is  a  mere  example :  od  a  loan 
secured  by  a  pledge  also,  where  the  rate  of  interest  is  an  eightieth  part  of 
the  principal  by  Ike  month,  the  interest  cau  only  double  the  principal,  which 
consisted  of  gems,  gold,  or  the  like;  and,  by  parity  of  reasoning,  it  can 
only  make  the  debt  quintuple,  if  it  consisted  of  grain  or  the  like  ;  for  no 
other  limit  of  interest  is  found  in  the  codet  of  law.  Vkibasfati  (26), 
declaring  that  tbe  principal  is  doubled  even  in  the  case  of  a  loan  secur^l 
by  a  pledge,  states  that  alone  as  the  limit  of  interest ;  and  it  concerns 
gems,  gold,  and  the  like,  for  it  has  the  same  import  wiih  the  text  of 
CatyAtaka  (60). 

On  i\\\f  it  should  be  remarked,  aay  some  lawyers,  that  the  rule  regards 
pfinsts  only ;  but,  if  the  debtor  be  of  the  militaiy  or  other  does,  interest 
must  make  the  debt  treble,  quadruple,  or  quinttiple,  in  the  order  of  the 
classes :  else  it  would  be  a  great  disparity,  that  interest  payable  by  a  S^ra 
should  cease  after  twenty  months ;  and,  payable  by  a  Brahmana,  after  fifty 
months.  That  is  wrong ;  for  no  ^ge  has  mentioned  interest  on  gems,  gold, 
or  the  like,  more  than  sufGcient  to  double  the  principal.  As  interest  on  a 
loan  secured  by  a  pledge  stops  at  the  end  of  six  years  and  eight  months. 
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but,  if  there  be  neither  pledge  nor  surety,  at  the  close  of  fifty  mouths  ;  so, 
if  the  debtor  be  of  the  sacerdotal  class,  interest  stops  at  the  end  of  fifty 
moiitliB,  but,  if  he  be  of  the  servile  class,  at  the  end  of  twenty  months  : 
there  is  no  unj'utt  disparity.  (*^) 

(42)  From  this  uid  other  puu^  Mstlvsd  Id  the  pnaent  work,  the  raader  will  not  fait 
to  obHTTe  that  unoD^  Hindu  Swnsty  tb*  Brafmatu  irere  inTuublf  regarded  M  the  pri- 
vileged citu, — poaeiHBiiig  Tsrioui  social  and  political  righta  in  which  the  other  laburdiute 
cutea  did  not  paitioipata.  Sobjoined  ere  a  few  extracle  from  tlie  Inetitulae  of  Ittxv, 
touchisg  (he  pre-emioBuoa  of  thetBrdhmani  :— 

"Since  i\M  BrdhDuin  apraw  frvm  the  moat  eicelletit  part,  eince  he  waa  th*  firat-boni, 
and  lince  he  poaaeau*  the  Vdda,  he  ii  bj  right  ttie  chief  of  (hia  whole  CTaation."  Chap.  I, 
vene  Vi. 

■*  Of  (Tcatad  thiaga  the  moat  excallBDt  are  thoM  which  are  animated  ;  of  tlie  animated, 
thoae  which  eubaiet  by  intelllKanue ;  of  the  intellJKenee,  mankind  ;  and  of  men,  the  aacer- 
dotai  clana."     Vena  9S. 

"  The  *et7  birth  of  Brdhmimt  ia  a  conatant  incaraatjon  of  Dharha,  (Ood  of  Jiutioe)  for 
the  BrdAniin  ia  bom  to  promote  juBtice,  and  to  procure  ultimate  bappineaa."    Veree  9S. 

"  When  a  Brdh/nan  ipringB  to  light  he  ii  bom  aboTe  the  world,  the  oliiaf  at  all  cfeatnree 
aadgned  to  guard  the  treaaory  of  dutiea,  reUgioua  and  civil."    Vene  99. 

"  Whatever  eiiaCa  in  the  uniTerae,  ie  all  in  effect  though  not  in  fiirm  the  wealth  of  tba 
BTihrniai ;  eince  the  itriUmn  ia  entitled  lo  it  all  by  hia  primogeniture  and  ai 
biith." 

"  The  Br&hman  eata  but  hia  own  tbod;  wearabnt  hia  own  apparel ;  and  beatuwa  but  hi* 
own  in  alma ;  through  the  benevolence  of  the  BrUmiati  indeed,  other  mortale  anioy  life," 
Venea  100,  lOI. 

"  Let  not  bioi,  who  knowa  thie  law,  even  aeaaolt  a  Brihman  nor  atrike  hit"  even  with 
graaa,  nor  caoie  blood  to  goah  tiom  hia  body."     Chap.  IV,  varae  1S9. 

"  A  king,  even  though  dying  with  want,  muat  not  receive  any  tax  from  a  Brdhman 
leaniHi  in  Qie  Vidaa."     Chap.  VII,  vena  133. 

"  A  DDoe  bom  man,  who  inaulta  the  twice  bom  with  groaa  invectivea,  ought  to  have  hia 
tongue  alii  1  tor  he  nirang  from  the  lowest  part  of  .Srifina. " 

"  If  he  mentiona  their  namea  and  clasaae  with  contumely,  aa  It  be  aay  "Oh!  DivAOAm, 
thoa  refoae  of  BrdAmani,"  an  iron  ayle,  ten  Hngera  long,  ahall  be  Inmat  red-hot  into  hia 
muath."    Chap.  Vlll,  vereai  270,  2T1. 

"  Never  ahall  the  king  alay  a  Sidhman  though  convicted  nf  all  poeaible  Crimea ;  let  him 
baniah  the  offender  from  bla  realm ;  but  with  all  hia  property  eecure  and  hie  body  unhurt." 
Chap.  Till,  V "" 


t  the  king,  although  in  (he  sreataet  dietreaa  for  money,  provoke  Br4hmam  to 
augw  uy  taking  their  properly."     Chap.  IX,  verse  313. 

'■  What  prince  could  gain  wealth  By  cppresiing  those,  who,  if  angry  could  frame  other 
worlds  and  regents  of  wurlda,  oould  give  being  to  new  guda  and  mortals,"     Vene  SIS. 

"  A  Br&Anian,  whether  learned  or  ignorant  la  a  powerful  divinity.     Verse  317. 

"  Though  BnUnuHu  employ  Ihemaelvca  in  all  aorta  of  mean  occupstioD.  they  must  inva- 
riably be  honored  \  fbr  they  ore  tomething  tranacendently  divine."     Veree  31S. 

We,  however,  oeoaaionally  meet  with  pasasgee  showing  th»  utter  inefficiency  of  the 
mere  itudy  of  the  Vttdei,  and  outward  form  of  susteritiea  to  secure  happiueea ; — for  inatance, — 

*'  To  a  man  contaminated  by  senauallty,  neither  the  Vidat,  nor  liberality,  nor  aacriflcee, 
nor  atrict  obaervancea,  nor  pioua  auateritiea  ever  procure  felicity,"     Chap.  II,  veraa  97. 

"  Ae  an  elepbant  made  of  wood,  aa  an  anCelape  made  of  leather,  suoh  ia  an  nnleamed 
BrAkman  ;  Hum  three  have  nothing  but  namea,"     Verae  137. 

•"'-       •      e  paaaagce,  lunie  of  which  are  cited   in  this  work,   apeak  for  themaelvea,   and 


By  way  of  coacluaion  it  may  be  mentioned,  that,  in  later  timee,  when  the  sects  of  Fahnu 
(  yaaAnardi)  and  Siva  {Saicai)  had  aprunK  up  among  the  BraAmaiu,  and  the  Indian  world 
w«s  divided  between  them — the  odium  tntoleficHm  running  high,— it  would  aeem  that 
diStot«Dt  deitiea  had  been  ascribed  to  different  caatea;  and  oven  particular  bmiliea  appear  to 
have  hjad  isaigned  certain  gods  which  were  more  eicluaively  celebrated— aa  the  XaiMand 
AmoIm  of  the  Rocoana  at  old.  In  the  following  quotation  from  the  Vaiiihla-Smriti,  the 
Saimla,  who  are  the  opponents,  are  handled,  it  will  be  aeeo,  rather  roughly,  by  the  frjllower 
of  the  oppoaite  doctrine, 

'•  A  Brdhman  versed  in  the  four  VMat,  who  doea  not  Bnd  Tabcdbta,  (Shuhha)  ia  a 
dtmkey  of  a  BrdAman,  trembling  for  the  heavy  burden  of  the  Vdda.  Therelbre,  nnleas  a 
man  be  a  FaitlUKiTO,  Ma  Bra/imiiAopd  will  be  loat ;  by  beine  a  Vaitinova  one  oblaina  p«r- 
iaetion,  there  ia  no  doubt.  Fur  NARiiANA  (VlaHMt,-)  the  higheat  ifntimrin,  is  thedeity  of 
OU  BrdliiHant ;  Soma,  Sckia,  and  the  reat,  are  the  gods  of  tha  Se!iBtriyaa  and  Vaiiyai ; 
riiHeEuDBA  and  aimilar  goda  ought  to  be  sednlonaly  worshipped  bj' the  Sildrai.  Wheu 
Iha  woi^p  of  KiTDKA  ie  enjoined  m  the  Furdmu  end  law  booka,  it  has  no  reference  to 
SrdMtunt.  as  FeajAYATI  (BuahMA)  declared,"  The  warship  uf  RuDKA  and  the  Triputidta 
(the  three  boriMOtal  marks  acrota  the  torehead  with  sahoe  olccv-dnng,  Ac.,)  are  celebrated 
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Interest  on  grain  or  the  like  makes  the  debt  quintuple  in  go  much  time 
as  is  sufficient  for  interest  to  become  equal  to  four  times  the  debt,  whether 
at  the  rate  of  an  eightieth  part  and  so  forth,  if  a  pledge  or  the  like  have 
been  given,  or  at  the  rate  of  tno  in  the  hundred  and  so  forth,  if  there  be 
neither  pledge  nor  suret;  ;  not  in  so  much  time  as  would  make  other  debts 
double  :  ebe,  since  the  law  ordains  monthly  interest  at  the  rate  of  an 
eightieth  part  and  so  forth,  something  less  than  twice  the  principal  would 
be  received  on  grain  or  the  like,  if  the  period  elapsed  were  one  day  short 
of  eight  months  above  six  years,  but  five  times  the  principal  would  be 
received  on  grain  and  the  like  if  the  eighth  month  were  completed  ;  which 
would  be  a  great  disparity,  ^ince  fifty  months  and  various  other  periods 
are  not  ruled  universally,  it  is  proper  to  affirm,  that  interest  ceases  at  those 
perickla  respectively,  when  it  has  riscii  to  so  many  times  the  principal. 

62. 

G6taua  ; — Interest  on   milk  or   curds,  on  ike  hair  of  goats  and  the 

like,  on  the  produce  of  a  field,  and  oa  beasts  of  burden,  shall 

rise  no  higher  than  to  make  the  debt  quintuple. 

What  is  produced  from  cattle  (paiforupajd^atS)  is  (pattipaja)  the  produce 
of  cattle,  such  as  milk  and  the  like,  eiceptiog  houever  clarif:ed  butter. 

The  Ckintdnteni. 

In  the  Setndcara  a  gloss  is  found,  "  milk,  claii£ed  butter,  and  the 
like."  It  is  liable  to  objection  ;  for  interest  making  the  debt  octuple  will 
be  declared  for  clarified  butter. 

"  Hair"  (I6manj  ;  wool ;  for  Aubba  explains  wool,  the  hair  of  sheep 
and  Uie  like. 

"  The  produce  of  a  field  ;"  fruit  produced  from  a  field  as  barley,  wheat, 
plantains,  mangoes  and  the  like.  '1  he  Belndcara. 

It  is  also  proper  to  include  grain  in  general  under  ihis'term.  Interest 
ou  grain,  m^ing  the  debt  quintuple,  is  declared  by  Menu  and  06taua 
buthj  Vribabfati  it  is  declared  to  make  the  debt  quadruple. 

63. 

VeJhASPATI  : — On  the  precious  metals  or  gems  the  interest  may 
make  the  debt  double;  on  clothes  and  interior  metals,  treble: 
on  grain,  quadruple  ;  so  on  fruit,  beasts  of  burden,  and  wool 
or  hair. 

"  Precious  metals ;"  gold  and  silver.  The  Setndcara, 

It  is  a  general  expression  comprehending  gems  and  the  like  ;  for  the 

rule  coincides  with  that  of  CattAtana  (60). 

The  term   "  inferior  metals"  signifies  all  other  minerab   except  gold  or 

silver,  namely  copper  and  the  rest.  The  Setndcara, 

in  Ihs  Airdnai  but  odIy  tor  tbe  KeAalriyai,   Vatt^ai  and  Sadrtt,  uid  not  Ibr  the  others. 
ThereCnv,  ye  siixillent  Muhu,  the  Tripimira  moit  ant  be  warn  by  Brdlimttu." 

The  sbore  extract  ■9'ordB,  no  donbl,  a  Uit  spicimeu  of  (he  gtma  irrilaiilt  v»tHm  prsTuling 
among  Hindu  dogmstutt.— Editoh. 
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Exclusive  also  of  gema  and  the  like ;  for  otherwis*  U  would  contradict 
CAtt^tama.  It  is  ordaiued  by  this  text  (63),  that  interest  on  gtaiu, 
fruit,  hair  or  wool,  and  beasts  of  burden,  maj  make  the  debt  quadruple. 

64. 

Vishnu,  cited  in  the  Setndcara  -. — On  pi-ecious  metals,  or  gems, 
the  highest  interest  shall  make  the  debt  double ;  on  cloth,  tre- 
Ijle ;  on  grain,  quadruple  ;  on  fiuids,  octuple :  on  female  slaves 
or  cattle,  the  offspring  shall  be  taken  as  interest. 

On  female  slaves  and  tha  like,  and  on  oattle,  such  as  cows,  female 
bufialoea  and  the  like,  which  the  owner,  unable  to  maintain  them,  has  lent 
to  some  person  that  they  may  be  supported  and  bear  oftepring,  allowing 
OS  th«  cotiiideration  of  their  support  ibo  milk  of  the  female  quadrupeds,  or 
the  service  of  the  female  ilaves,  and  which  have  remaiued  long  with  him, 
the  offspring  shall  be  the  only  interest ;  that  is,  no  other  interest  shall  be 
taken.  Chasdeswaba.  ' 

The  text  should  be  reitd,  "  on  grain  treble,  on  cloth  quadruple ;"  by 
which  the  remark  of  CHAKnsaWARA  Is  justified  :  "  Vish.vu,  Va&Isst'ha, 
and  HiRiTl,  declared  that  ioterest  on  grain  may  make  the  debt  treble." 

Before  the  phrase,  "oafi^male  slaves  and  cattle,  the  offspring  shall  be, 
the  interest,"  "on  Hutds  octuple"  has  been  omitted  by  the  error  of  the 
transcriber  ;  for  it  is  found  in  the  Vivdtla  Chintdmeni,  and  the  same  is  pro- 
pounded by  Yajsyawalcta.  "Fluids"  intend  salt  {thovgh  cryitallmd), 
and  oil  and  similar  commodities. 

65. 
YiJNTAWA.LCYA : — The  offspring  of  female  slaves  or  cattle  shall  he 

taken    as  interest ;   on  some  fluids  the  highest  accwmulation 

trough  interest  may  be  eight  times  as  much  as  the  principal; 

on  clothes,  grain,  precious   metals  or  gems,  it   may  be   in  order 

four  times,  three  times,  or  twice  as  much  as  the  articles  lent. 

The  offspring  of  female  slaves  or  cattle,  taken  aa  (vriddhi)  interest, 
or  increase  in  its  accepted  aenee,  is  not  the  highest  legal  interest  {parama- 
vrtddhi),  for  the  term  is  eijilained  by  authors  according  to  its  derivative 
sense  tarddhana)  inoreHBe  in  general  (from  tlie  crude  verb  vrtdk,  grow)  :  the 
offspring  of  cattle  and  of  female  alaTes  is  the  only  interest ;  it  is  possible 
that  cattle  and  female  slaves  should  be  lent  by  one  who  is  unable  to  maintain 
thetn,  and  who  wishes  they  should  be  supported  and  bear  oflipring. 

The  Mitdcshara. 

SuLAPiKi,  in  kii  commentary  on  YAjstawalcya,  says ;  since  there 
can  be  no  otiier  interest  on  female  goats  and  the  rest,  and  on  female  slaves 
and  the  like,  placed  as  pledges,  their  offspring  is  the  only  interest.  The 
highest  interest  on  oil  and  the  like  lent  at  interest,  being  added  to  the  pnn- 
oipal,  makes  the  debt  octuple,  and  accumulates  no  further. 

Thus,  according  to  some  opinions,  cattle  and  female  slaves  are  not 
considered  in  such  a  case  aa  constituting  a  debt ;  and  it  is  intimated  in  the 
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gloBB  of  tbe  Mitdetkdra,  that  they  do  not  constitute  a  d«bt :  since  they  be- 
long to  the  original  master  alone,  they  do  not  foil  under  the  description  of 
debt.  Yet,  if  female  elavea  and  the  rest  be  at  any  time  accepted  aa  loaae 
by  any  person,  then  the  limit  of  intercdt  ahould  be  deemed  the  same  as  on 
gems,  gold,  and  the  Lke;  for  no  epecial  rule  has  been  delivered. 

"  Cattle""  IB  understood  in  the  feminine  gender,  from  the  contiguons 
term  "  female  staves  j"'  hence  it  is  rightly  eiponnded,  female  goats  and  the 
like,  and  cows  and  female  buffaloes  and  the  like :  iu  fact  the  term  "  female 
slaves"  is  a  general  illustration. 

66. 
VaSisht'bA  : — Gold,  silver,  and  gems,  may  be  doubled  ;  grain  tre- 
'  bled  ;  fluids,  aa  sugar  just  expressed  and  the  like,  are  under  the 

same   law   with    grain ;  and   so  rare  flowers,  roota,   and   frait : 

what  is  sold  by  weight,  except  gold  and  the  like,  may  make  the 

debt  eight  fold. 

'!  FUiids  ,■"  the  juice  of  sugar-cane  and  the  like  :.  these  alpo  are  trebled. 

The  Setndeara, 

It  ia  expounded,  juice  of  sugarcane  and  the  like,  because  it  will  be  declared, 
that  oil,  ult,  and  similar  commoditiea,  ere  increased  eight  fold. 

"  And  flonera,  roota,  and  fruit ;"  by  the  particle  "  and"  the  phrase  is  coo- 
neoted  with  the  word  trebled,  to  which  the  sense  of  the  text  reverts  :  the 
GoDBtruction  therefore  if,  "  so  flowers,  roots,  and  fruit,  are  also  trebled." 
Chahdbswara  gives  a  similar  eiposition.  In  the  Vivdda  Chintdmeni  it  is 
observed,  that  interest  on  the  produce  of  fruit,  insecta  and  sheep,  and  on 
flowers,  roots,  and  fruit,  is  declared  by  CiiTirANA  (60),  and  by  VaIisht'ha 
(66)  to  make  the  debt  double,  and  treble.  The  paseagu  at  large  vill  be 
quoted  from  Misra  in  another  place. 

"  What  is  sold  by  weight ;"  literally,  what  is  held  in  the  scale  ;  namely, 
at  the  time  of  sale  for  the  purpose  of  determining  its  quantity  ;  and 
that  is  camphor  and  the  like.  Although  gold  and  the  rest  beJikewisB 
■old  by  weight,  yet  they  cannot  be  intended  by  the  teit,  becauM  a 
special  law,  limiting  accumulation  to  twice  the  principal,  opposes  that 
construction. 

Interest  on  grain  trebles  the  debt  (44,  3).  Grain  may  be  doubled  at  the 
time  of  harvest,  that  is,  when  new  grain  is  gathered  ;  it  may  be  donbled 
at  that  season,  even  within  two  or  three  months  from  the  date  of  the  lota. 
But,  if  not  repaid  at  the  season  when  new  grain  is  gathered,  it  is  trebled, 
and  bears  no  further  interest.  "So  may  wool,  Ac."  wool  and  cotton  bear 
the  same  interest  with  grain.  "  Fibres  of  grass,"  or  reeds,  and  grass  and  the 
rest,  may  be  increased  eight  fold  in  one  year.  Suob  is  the  aense  of  the  teit 
(44,  2.)  The  Setnicar*. 

From  this  gloss  it  follows,  that  intereet  on  grain  only  trebles  the  debt 
Consequently,  Vishmu,  Yajntawalcta,  Va6ibht'ba  and  HjlBiTA,  pro- 
pound the  limit  of  interest  on  grain  at  three  times  the  principal.  But  this 
contradicts  the  accumulation  stated  in  the  texts  of  many  Sages,  "three 
times,  four  times,  and  five  times  the  principal." 
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On  this  point  Missa  b»J9,  if  the  price  of  grain,  after  Uie  crop  is  produced, 
h&Te  fallen  belov  the  price  it  bore  at  the  time  when  it  was  lent  before  the 
harreat,  the  debt  nuf  be  trebled ;  if  the  price  be  more  rednced,  quadrupled ; 
if  still  more  reduced,  qaintapled  ;  but  when  the  price  has  fallen  very  little, 
the  debt  b  only  doubled :  and  he  expounds  the  text  (44,  2)  otherwise,  as 
will  be  mentioned.  According  to  this  gloss,  it  appears,  from  the  circum- 
stances mentioned,  "  lent  before  the  harrest,  and  repaid  at  the  time  of 
har*eet,"  that  the  limits  of  interest  are  not  stated  in  the  tact :  consequently, 
when  interest  is  received  at  the  legal  rate  of  an  eightieth  part  and  so  forUi, 
how  far  does  accumulation  extend  p  To  this  question  there  is  no  answer. 
If  it  be  affirmed,  according  to  this  exposition,  that  interest  dcttbling  or 
trebling  the  debt  la  opposed  to  the  rate  of  an  eightieth  and  so  forth,  ^len  it 
contradicts  the  Retndcara  ;  for  there  interest  is  stated  at  two  in  the  hundred 
and  the  like,  and  it  is  inconsistent  with  reason  to  admit  a  different  rate  of 
interest  upon  grain  from  that,  vkick  it  praerihed  for  other  articles.  This 
and  other  objections  may  be  suggested. 

The  author  of  the  It^ndcora  lecouciles  the  seeming  iDConsistency  of  such 
forma  ofinferett,  by  distinctions  relative  to  the  good  or  bad  qualities  of  the 
borrower,  and  tbe'  differences  of  time  and  place.  S^lapAni  holds,  that  the 
texts  should  be  expounded  according  to  the  length  or  shortness  of  tie  petiod 
elapsed.     In  the  Vivdda  Chintdmeni  several  modes  are  stated. 

The  opinion,  intimated  in  the  Setndeara,  is,  that  interest  on  gnun  doubling 
the  debt  at  the  time  of  harvest,  similar  interest  on  wool  and  cotton,  and 
interest  on  reeds,  grass  and  the  rest,  making  tbe  debt  octuple  in  one  year, 
concern  debtors  of  mixed  classes ;  for,  stating  the  Jirtt  text  of  HAfiira 
(34  and  44,  1)  as  intending  borrowers  of  mixed  classes,  the  author 
cites  the  other  text  (44,  2),  prefacing  it  with  the  word  "  so  ,*"  else,  if  it 
only  concerned  tbe  limits  of  interest,  it  would  be  incongruous  to  cite  it 
under  that  other  title.  Accordingly,  in  bis  gloss  on  the  text  of  Cattjitaita 
(60),  he  expounds  "  produce  of  fruit"  cotton  and  the  like.  But  interest 
trebling  the  debt  is  stated  as  the  limit  of  interest ;  for  that  coincides  with 
the  text  of  VaIisht'ba  (46). 

It  is  said,  interest  on  reeda,  grass  and  the  rest,  makes  the  debt  octuple  at 
the  close  of  one  year ;  what  is  tbe  accumulation  on  produce  ofjleldt,  and  on 
beasts  of  burden  and  the  like  ?  The  answer  is,  when  twice  tiie  principal  is 
the  limit  of  interest,  there  the  order  of  classes  is  supposed  :  in  other  cir- 
cumstances, tbe  rate  of  interest  on  produce,  on  beasts  of  burden  and  the  like, 
is  different ;  and  the  rate  assumed  is  that  which  is  propounded  by  HAufrA 
for  reeds,  grass  and  the  rest ;  since  it  is  a  mle,  that  a  construction  of  law, 
established  in  one  case,  is  also  applicable  to  other  cases,  unless  tiiere  be 
^  stijieient  objection.  As  an  accumulation  ndsing  the  debt  eight  fold  at 
tile  close  of  one  year  is  declared  to  be  the  limit  of  interest  on  clarified  butter 
and  the  rest,  so  five  fold  m  the  limit  on  produce,  beasts  of  harden,  and  tbe 
rest.  But,  in  fact,  since  there  is  no  law  to  serve  as  autbori^  for  such  an 
inference,  the  rate  of  an  eightieth  part,  and  so  forth,  on  produce,  btatU  of 
burdtn  and  tbe  rest,  should  be  received  from  men  of  mixed  classes,  as 
well  as  from  Brakmanat  and  the  rest.    Such  is  the  principal  of  the  law. 

But,  in  the  case  of  Brdhmatuu  and  the  rest,  three  times,  four  times,  and  fi^ve 
times  the  principal  (to  be  established  according  to  the  qualities  of  tbe 
debtor)  at  tiia  same  periods,  in  which  interest  may  accumubtte  at  the  rate 
of  an  eightieth  part  aod  so  forth,  so  as  to  double' tbe  principal  which  has  been 
lent  to  men  of  mixed  classes,  and  made  payable  at  the  time  of  barvest. 
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fall  under  the  <Jeecriptioii  of  stipulated  interest,  and  are  therefore  immoral. 
Kot  being  stipulated  ia  a  time  of  extreme  distreas,  would  it  not  he  interest 
wliich  need  not  be  paid  ?  It  might  be  so ;  but  it  nould  be  paid  by  the 
debtor,  that  be  may  be  able  to  borrow  again.  Such  ie  the  principle  o/'fAtf 
law.  In  fact,  having  been  aettled  by  many  former  debtors,  it  must  be  noio 
paid,  though  not  stipulated  in  a  time  of  extreme  distress;  as  has  been 
already  mentioned.  When  the  borrower  himself  fixes  the  rate  of  interest, 
then  only  is  it  required,  as  a  condition,  that  it  should  be  stipulated  in  a 
time  of  extreme  distress. 

But  MisRA  expounds  the  text  of  HARfiA  (H,  2),  since  "a  year^ 
may  suggest  other  periods,  such  as  fifty  months  and  the  like,  if  the 
principal  lent  in  kind  be  alone  considered,  it  may  be  doubled  or  trebled, 
or,  as  stated  by  other  Sages,  quadrui^led  or  quintupled  ;  the  interest  is 
regulated  by  the  price.  As  an  instance  of  the  variation  of  interest  witb 
tbe  difference  of  price,  he  adduci^s  the  text  of  Menu  (33)  ;  and  be 
reads  the  text  of  Hadita  (14,  2),  grain  may  be  doubled  "  if  the  principal 
alone  be  considered'  (natle),  instead  of  grain  may  be_ doubled  "at  tbe  time 
of  harvest"  (lule). 

On  this  some  remark,  that  with  all  debtors  grain  is  doubled  at  the  time  of 
harvest,  that  is,  when  netv  grain  is  gatheri^d  ;  by  this  special  rule  the  rate 
of  an  eightieth  part  and  BO  forth  is  barred  :  but  iuCerest  for  one  or  two  mouths 
must  be  regulated  by  proportionate  subdivisions  ;  and  the  highest  interest 
makes  the  debt  three  fold.  Sucii  is  HiaiTA's  meaning  ;  and  the  apparent 
contradiction  to  the  texts  of  other  Sages  must  be  reconciled  as  before.  "  So 
wool  and  cotton  ■"  interest  on  these  also  doubles  the  priucipal,  and  precludes 
the  rate  of  an  eightieth  part  and  so  forth.  To  the  questiou,  when  doet  the 
principal  become  doubted  9  the  Sage  replies,  "  in  one  year."  He  subjoins 
the  limit  of  interest  on  grass,  reeds,  and  the  like  ;  "  but  grass,  Ac,  may  be 
increased  eight  fold." 

That  is  not  accurate;  for  men  of  the  commercial  class  and  the  like  would 
lie  liable  to  repay  grain  doubled  at  the  time  of  harvest.  Ihue,  were  such  the 
rule,  a  mercantile  man,  bon-oning  grain  in  the  mouth  of  jishhdd'ha  to  the 
quantity^of  a  hundred  thousand  pratt'hai,  for  the  purpose  of  commerce, 
would  be  subject  to  commercial  loss  by  repaying  twice  the  grain 
borrowed  ;  which  is  contrary  to  reason.  But  there  is  no  objection  to  the 
rule,  so  far  as  it  concema  men  of  mixed  classes  not  qualified  for  trade 
although  unable  to  subsist  by  other  modes.  To  establish  a  different  rate 
of  interest  on  grain,  wool  and  cotton,  from  that  prescribed  ou  all  other 
articles,  is  contrary  to  reason.  Accordingly  this  gloss  is  stated  in  the 
llepn4cara  on  the  text  of  Menu  (61);  "any  such  debtor,  who  has 
borrowed  grain  or  horses,  valued  at  a  hundred  pieces  of  money,  on  interest 
at  the  rate  of  two  in  the  hundred,  &c."  At  the  time  of  harvest,  grain,  wool 
or  cotton  i^  doubled  ;  at  the  expiration  of  a  year,  it  is  only  trebled.  By  the 
particle  "only,"  the  rate  of  an  eightieth  part  and  the  like  is  prohibited. 
But  grass  and  the  rest  may  be  increased  eight  fold.  Although  the  limits 
of  interest,  extending  to  four  and  five  times  the  principal,  might  be  reconciled 
in  the  same  mode,  by  expounding  the  text  as  relating  to  debtors  of  mixed 
classes  only,  and  by  distinguishing  moral  and  immoral  exactions ;  yet,  not 
having  been  stated  by  any  author,  this  cannot  be  admitted. 

It  must,  however,  be  examined  how  the  limits  can  be  regulated  on  the 
cheapness  ov  dearness  of  grain.  This  difficulty  is  thtii  reconciled  :  since  it  is 
shewn  by  the  particle  "only,"  in  the  text  of  HaRita  ("or  trebled  only," 
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44,  2).  that  the  natural  limit  of  iottreat  is  the  accumulation  which  treblea 
the  priaci)}al;  and  since  an  accumulatiouraiaing  the  debt  to  four  or  five  times 
the  principal  is  Bubordinote  thereto  ;  a  dubt  is  quadrupled  and  quintupled  in 
that  period  uuly  which  should  natarally  treble  the  deljt ;  for,  whatever  were 
the  value  of  the  grain  lent,  three  timea  that  value  is  due  at  the  period  of 
repayment:  if  thrice  the  quantity  of  graiube  su^nmf,  the  grain  is  trebled ; 
elu  it  is  quadrupled  :  should  that  also  be  insuffioiant,  it  is  quintupled  ;  but 
if  this  again  be  insufficient.  Mend  forbids  any  further  demand  (CI). 
Even  though  three  times  the  value  could  be  liquidated  with  twice  the 
quautity  of  gr^n  in  consequence  of  a  great  advanne  in  price,  double  the 
quantity  of  graiu  should  not  be  paid  ;  for  no  law  autkoriat  thit  reduction. 

The  qualities  of  the  debtor  should  be  understood  of  liis  adherence  to 
his  own  regular  mode  of  subsiatence,  his  adherence  to  the  modes  of  subsistence  . 
authorized  in  timee  of  distress,  his  following  the  dictates  of  hi«  own  perverse 
will,  and  so  forth.  According  to  the  gloss  delivered  in  the  Dipacalicd,  the  ac- 
cutnolation  depends  on  the  leegth  or  shorlnesa  of  the  period  elapsed  :  if  the 
period  be  sufficient  to  treble  the  debt,  it  is  trebled  ;  if  the  period,  in  which 
a  debt  is  increased  four  fold,  be  complete,  it  is  quadrupled  ;  if  the  period  be 
sufficient  to  make  the  debt  qnintuple,  it  is  quintupled.  To  this  very  rule  of 
adjustment  the  Retndcara  alludes  in  suggesting  distinctions  according  to  th« 
difference  of  time.  Although  there  be  uo  gloss  of  authors  on  the  texts  of  Sages 
fully  eieplaining  this  adjuslTttent,  inferences  may  W  drawn  by  the  wise,  through 
a  simple  exertion  of  their  own  intellect. 

A  rule  of  adjustment  may  be  formed  on  circumstances  of  partieular 
distress  affecting  the  debtor,  or  on  the  circumstance  of  general  dearth. 

The  Mitaeihard. 

To  this  it  may  be  objected,  when  are  those  limits  ot  interest  to  be 
admitted  according  to  this  opinion  ?  Whether  all  these  modes,  sanotioned 
by  very  learned  authors,  should  be  received,  or  which  should  be  selected,  the 
wise  themselves  must  determine. 

The  season  of  gathering  new  grain  must  be  extended  to  wool.  But, 
in  fact,  interest  on  graiu  doubling  tbe  principal  at  ^e  time  of  harvest, 
appears  to  be  merely  stipulated  interest ;  for  it  has  been  stated  by  Cbandks- 
wara  when  treating  of  stipulated  interest.  This  has  been  already  noticed. 
Accumulation  of  interest,  raising  the  principal  three  fold,  four  fold,  or  five 
fold,  which  are  in  the  nature  of  limits  of  interest,  must  be  regulated  on  the 
difference  of  countries.  In  this  province  the  rates  of  an  eightieth  part  and 
Bo  forth  occur  not  in  practice  on  loans  of  other  things  than  silver  coins  and 
the  like  ;  but  interest  on  grain  and  the  rest,  similBr  to  the  stipulated  interest 
described  by  HAaiTA,  occurs  in  practice.  In  such  cases,  when  the  debt  has 
long  remained  due,  thrice  the  value  is  sometimes,  and  in  some  places, 
adjudged  by  arbitrators.  We  think  the  text  of  Narbda  (45),  as  expound- 
ed in  the  Ketn&eara,  sufficient  authority  to  maintain  local  usages. 

Some  think  it  a  simple  construction,  that  the  creditor  should  receive 
his  principal  doubled,  trebled,  quadrupled,  or  quintupled,  in  the  order  of  the 
classes,  from  Sr&Jwwmas  and  the  rest.  'I'his  construction  is  almost  lUvxiUy 
stated  in  the  Vivdda  Ohint&menL  It  would  be  vain  to  offer  more  numerous 
interpretations  of  the  text. 

In  respect  of  cloth,  Cattatana  ordcuns  that  interest  shall  make  the 
debt  double  ;  VbIhaspati,  treble ;  YXjhyawalcta,  quadruple.  The  seeming 
contradictions  should  be  reconciled,  as  in  the  case  of  grain. 


,.  by  Google 


88  ON   LEGAL  INTEREST   IN   GBNEUAL.     [BOOK   I,  CH,    ir, 

67. 
VrKhaspati  :— On  pot-herbs  the  interest  maymakethedebt  quintuple ; 

on  &oe<Jt4,  and  3tigai--caDe,  sextuple ;  on  salt,  oil,  and  sjnrits,  octuple  : 
2.     So  on  molasses  and  honey,  if  the  things  lent  have   remained 

during  a  long  peiiod. 

"  Seeds  ;"  seed  of  cora  and  the  like  :  ou  that  and  on  sugar-oane,  textupU. 
Interest  may  make  thg  debt  ootuple,  if  the  thluga  lent  have  retiiained  fur  a 
long  puriod  ;  that  is,  for  such  a  period  aa  duly  increaaee  thu  debt  eight  fold. 

68. 

CattAyana  : — For  nil  sortii  of  oil  and  spirituous  liquors,  for  measures 
of  clarified  butter,  fur  inoliniseH  and  salt,  the  interest  is  held  legal, 
though,  with  the  principal,  the  debt  be  made  octuple. 
69. 

TbJhA8PA.TI  : — For  grass,  wood,  bricks,  thread,  and  substances  from 
which  wine  or  spirits  are  extracted,  for  leaves,  bones,  ivory  or  shells, 
and  leather,  for  weapons,  common  flowers  and  fruito,  no  interest  ia 
ordained  vTithout  agreeynent. 

"  Substances,  from  which  wine  or  spirits  are  extracted  ;"  alluding  to 
a  Bubdtance  from  which  an  inebriating  liquor  is  drawn,  and  which  'a  communly 
named  cut'h,  "Boiies;"  teeth,  conchs  and  the  likt:.  "Leather;"  the 
hide  of  ihe  black  antelupe  and  the  like.  "  Weepous  ■"  arms.  The  apparent 
contradiction  to  the  interest  specially  ordained  on  flowers  and  fruits  is 
reconciled  by  suppoaine  rare  ftowers  and  fruits  in  one  instance,  and  common 
flowers  and  fruittt  in  the  other.  To  this  gloss  the  San4e*ra  aubjuins  the 
following  text. 

70. 

ViSHNiT: — On  substances  from  which  wine  or  spirits  are  made,  on 

cotton-thread,  on  leather,  armour,  weapons,  bricks,  or  charcoal, 

whicli  are  not  liable  to  loss,  the  interest  may  make  the  debt  double. 

There  the  mention  of  conchs  sappoees  the  countries  in  which  they  are 
common :  and  the  same  observation  may  be  made  on  other  aubatances. 
Since  the  text  of  VaSisht'ha  (06)  propounds  interest  apeciallj  ordained 
and  trebling  the  debt,  whence  arises  an  apparent  contradiction,  therefore 
the  commentator,  on  the  grounds  of  this  text,  holds,  that  interest  accmes 
on  rare  fruits  and  flowers,  such  as  nutmegs  and  cloves,  which  are  meant  iu 
the  rule  of  Vishhc  ;  bat  none  on  common  fruits  and  flowers,  which  fall 
under  the  general  description  of  '*  grass,  and  the  like."  Ou  cotton,  as  in 
the  text  of  CiTTirASA  (60),  interest  m^iea  the  debt  double ;  but  according 
to  HiaiTA  it  may  treble  the  debt;  this  is  connected  with  the  difference  of 
borrowers ;  or  may  be  regulated  on  the  commonness  or  rarity  of  the  thing, 


,.  by  Google 


SECT.  IIL]  oh  LEGiI<  IlfTEREST   IS  OENERIL.  89 

And  on  the  different  sorts  of  cottnn,  in  the  same  manner  witb  interest  on 
grain,  or  in  proportion  to  risk.  "  Which  are  not  liable  to  loss  ;"  on  irhicb, 
when  lent,  interest  doubting  the  principal  is  not  probably  lost. 

But  MiSRA,  citing  the  text  of  Vhiiiaspati  (69),  adds,  "  this  is 
inteDded  to  forbid  interest  not  agreed  on,  but  interest  on  that  articUt  majr 
be  promised  through  the  exigency  of  affairs  :  accordingly  CXttXtama  and 
VfliSBT'aL  (60  and  66),  propound  interest  doubling  and  trebling  the 
debt."  It  is  thereby  intimated,  that  on  other  articles,  if  it  be  not  specially 
decland  when  the  debt  is  contracted,  either  that  it  bears  interest,  or  is  free 
sA  interest,  the  creditor  cannot  afterwards  receive  interest. 

Bhavadeva  reads  ttuka  bran  or  chaff,  instead  of  iAtacd  bricks ;  and 
instead  of  cinwa,  a  substance  from  which  wine  or  spirits  are  extracted,  he 
reads  citta,  which  he  explains  dirt,  meaning  cow-dung  and  the  like. 

Here  both  opinions  (Misra's  and  Ch  ah  sis  w  aba's)  seem  right;  thus, 
if  interest  have  been  promised  on  anything,  howerer  common,  it  should  be 
paid  ;  and  interest  on  rare  things,  even  though  not  expressly  promised, 
^ould  be  paid,  for  they  are  similar  to  gems,  gold,  and  the  like.  Both 
indactions  are  consistent  with  reason.  Where  interest  accrues,  because  the 
articles  are  acknowledged  scarce,  on  cloves,  fine  canries,  concbs,  rhinoceros' 
horn,  stones  of  great  virtue  and  price,  vitreous  substances  and  the  lik^ 
the  limits  of  interest  must  either  be  taken  at  three  times  the  debt  or  the  like, 
under  the  texts  of  VaSibht'ha  and  others  (60,  &c.),  or  at  twice  the  delit, 
under  the  general  texts  of  Gotaua  and  others  (59,  &a). 

"  Of  interest  on  loans  this  is  the  universal  and  highest  role,  &c."  (45)  i 
this  rate  of  an  eightieth  part  and  so  forth  is  uoiversal,  for  it  is  prescribed 
by  the  Uw.  The  Retndcara. 

And  the  subject  of  limited  interest  is  considered  in  codes  of 
biw.  But  the  rate  customary  in  the  country  may  be  different ;  that 
is,  may  be  contrary  to  the  universal  rate.  The  Sage  describes  customary 
rates  (45,  2) ;  "  country"  is  there  a  mere  instance,  suggesting  usage 
founded  on  seasons,  on  difference  of  class,  and  so  forth.  "  Double,  treble," 
and  the  like,  are  mere  examples  ;  more  or  less  therefore  are  comprehended  in 
the  text  This  text  ia  accordingly  cited  as  authority  to  prove  special  inter- 
est payable  by  debtors  of  mixed  classes,  as  stated  in  the  Bttndeara.  In  some 
provinces  the  principal  is  either  repaid  with  interest  amounting  to  half  the 
principal,  or  is  doubled,  in  others  the  utwU  interett  it  different. 

If  tiie  borrower,  being  distressed,  promised  stipulated  interest,  when  he 
received  the  loan,  at  six  or  seven  in  the  hundred,  his  debt  is  doubled  in  a  few 
days  more  than  siit«en  months  ;  after  that  period,  does  interest  stop,  or  does 
it  continue  to  the  end  of  fifty  months  P  It  is  answered,  since  the  law  does 
not  authorize  more  than  double  the  principal,  interest  then  ceases.  It  is  not 
'  solely  when  the  rate  of  interest  is  the  eightieth  part  of  the  principal,  that  the 
debt  can  be  only  doubled  ;  bnt  when  a  higher  rate  of  interest  is  settled,  may 
not  so  much  be  taken  as  is  the  accumulation  of  interest  in  fifty  months  ;  else 
Stipulated  interest  and  the  like  would  not  exceed  the  rate  prescribed  by  law  P 
Interest  od  a  debt  secured  by  a  pledge  is  declared  to  run  six  yean  and  eight 
months,  because  the  principal  may  be  doubled  in  that  time ;  on  the  ahovt 
tuppotition,  a  loan,  for  whioh  neither  pledge  nor  surety  had  been  received, 
would  also  bear  interest  for  the  same  period,  and  Sages  would  hold  that  it 
might  be  trebled  or  quadrupled  :  for  what  purpose  then  has  it  been  declared, 
that  interest  ceases  after  fifty  months.  Consequently,  no  particular  period 
is  fixed  for  the  cessation  of  interest,  since  fifty  months  and  eighty  moatiia 
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would  be  mntnally  contradictory :  but  on  such  and  euch  substancea  lent,  audi 
and  aucli  accumulation  of  interest  ia  limited.  Thus  the  whole  law  ia  con- 
sistent. 

Again;  If  a  debt  have  been  contracted  on  a  pledge  given,  and  by  the 
cftsual  loss  of  the  pledge  the  debt  become  unsecured  by  pledge  or  aurety,  in 
that  case  also  interest  should  be  taken  ao  long  as  twice  the  principal  have 
not  been  received  by  the  creditor  ;  but,  after  that  hat  been-  received,  interest 
ceases.  It  ia  evident,  that  atipalated  intereat  aud  the  rest  may  oiceed  the 
interest  allowed  by  law,  if  the  debt  be  discharged,  ire  the  cote  propved, 
within  siiteen  months. 

Art.  III. — Oti  Debts  bearing  no  Interest 

71. 

KXredA  : — A  commodity,  the  price  of  a  commodity,  wages,  a  deposit 
and  the  like,  a  Sue  to  the  king,  a.  thing  clandestiuely  taken  without 
a  de»ign  to  steal  it,  a  thing  idly  promised,  and  a  atoke  played  for, 
carry  no  interest  before  demand  without  a  special  agreetaent.(*s> 

The  test  is  read  pant/a  mUlyam,  the  price  of  a  commodity  sold  :  but,  a 
commodity  purchased,  and  not  rfceived,  falls  under  the  description  of  a 
deposit.  On  the  other  reading,  panyam  mi'dyam,  the  sense  is,  a  commodity 
sold  hut  not  delivered,  and  the  price  of  a  commodity  purchased  but  not  ' 
reeeived.  Thus,  if  a  thing  sold  happen  to  remain  with  the  first  owner,  it 
carries  no  interest  without  a  special  agreement.  "  Wages ;"  hire.  "  A  deposit ;" 
a  bailment.  Interest  after  six  months  on  the  price  of  a  commodity,  and  on 
a  deposit  not  delivered  after  a  demand  (56),  has  been  already  declared  ; 
therefore  interest  is  only  prohibited  before  a  demand.  More  on  this  subject 
should  be  stated  in  the  Chapter  on  Deposits, 

"  A.  fine,"  such  ai  the  highest  amercement  and  the  rest.  "  A  thing 
clandestinely  taken  ;"  obtained  by  fraud  and  the  like.  The  Retndcara. 

For  instance,  one  has  received  money  from  another,  pretending  that  he 
will  deliver  him  from  some  present  or  future  danger  of  oppression  by  the 
prince  ;  but  afterwards,  the  condition  being  broken,  either  by  non-perform- 
ance of  his  undertaking,  or  because  the  danger  was  merely  pretended,  and 
repayment  of  the  money  being  therefore  required,  it  need  not  be  paid  with 
interest.  Agnin ;  a  hundred  pieces  of  money  have  been  extorted  by  some 
rogue,  threatening  a  man  of  substance  to  accuse  him  of  a  crime  before  the 
prince  or  his  kindred,  unless  he  gives  him  a  hundred  pieces  of  money  ;  in  that 
case  they  must  be  received  back  without  interest.  Such  cases  are  meant  by 
the  expression,  "  obtained  by  fraud  or  the  like." 

"A  thing  idly  given  or  promised,"  given  on  no  religious  consideration, 

(i3)  In  tJjseaseof  JaioWoM  Jfu(ft«i)«  ■'■Joitph  Wioima,  Uw  CoMt  of  S«dr  DBwanny 
Adslat  at  Bombay  had  decided,  that,  by  tbe  custODi  of  Surat,  a  creditor  is  not  at  blwrty  to 
ebargs  iatBToet  until  two  roonHjH  after  delivery  of  the  gooda,  wholli»r  intereit  wore  Btipulited 
for  or  not ;  ajid  if  tile  KOodB  be  paid  for  withlQ  tb&t  time,  ■  ohai^  of  iiLt«re*t  will  tut  b» 
allowed.  {2  Sotr,,  339).  fint,  interoit  at  tlie  ntt  ol  six  per  coot  itm  allowed  DpoD  an 
Bccoant  Btated,  wHiah  waa  made  payabls  b;  liHtaliiieiiti  on  csrtaia  dava.  East's  Horie, 
Caas  38,  notd— Bdiiok. 
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and  not  delirered.  From  the  term  "  i<ll;"  it  appears  to  be  the  Sage's  mean- 
ing, that,  if  a  gift  made  on  a  religious  account  be  not  forthwith  delivered, 
interest  ought  to  be  paid  at  the  rate  prescribed  by  law  :  since  it  ia  declared 
b;  a  text  cited  in  the  Malam&sa  tatwa  to  be  a  theft,  when  gol<!,  given,  but 
not  delivered,  is  lost.  If  it  be  lost  through  alight  negligence,  so  much  only 
at  u  its  value  must  tht  giver  make  good;  but,  if  gold,  given  hut  not  delivered, 
be  lost  and  not  made  good,  the  giver  would  b«  guilty  of  tbeft,  fiy  parity  of 
reasoning,  if  it  be  nut  lost,  it  must  bear  interest  io  long  as  it  is  vnthheld.  It 
should  Dot  be  objected,  that  this  concerns  gold  alone.  The  theft  is  not 
deni«d  ill  the  case  of  other  articles ;  or,  supposing  it  to  concern  gold  alone,  the 
term  "  idly"  must  likewise  except  the  case  of  gold  only.  However,  interest 
is  not  now  paid,  any  more  than  on  amicable  loans. 

Some  man  of  substance,  in  a  time  of  distreiia,  or  when  going  to  a 
foreign  country,  distributes  his  property  ;  for  instance,  he  atsigm  certain  hun- 
dred mvtmag  to  hia  spirituEil  preceptor,  eonstcratet  eighly  suvemas  to  a  cer- 
tain deity,  atngni  sixty  swiernas  to  a  certain  priest,  thirty  tuvernai  to  a 
certain  dancer,  five  luvertKis  to  a  courtesan  formerly  enjoyed,  and  di3< 
tributes  the  remainder  of  his  property  in  dne  shares  according  to  the  lam  of 
tuceetnon:  but,  from  the  pressure  of  affairs,  the  suma  given  away  have  not 
been  delivered.  In  that  case,  when  he  happens  to  be  relieved  from  that 
distress,  or  when  he  returns  from  abroad,  and  interest  is  proposed  on  those 
gifts  OS  debts  demandable  on  his  aggregate  wealth,  the  sums  given  on  reli- 
gious oonsideratious  must  be  delivered  with  interest,  but  the  principal  only 
of  the  sums  given  to  dancers  aud  the  like  should  be  paid.  This  ako  some 
lawyers  hold  to  be  intended  by  the  text. 

"  A  stake  played  for  ;"  money  won  in  gaming.  "  Without  a  special 
agreement ;"  not  expressly  declared  by  both  parties  to  beat  interest.  "  Carry 
ao  interest ;"  do  not  bear  interest. 

Some  person,  having  sold  a  thing,  tells  the  purchaser,  "  Let  this  your 
property  be  a  loan  to  me  ;  I  will  pay  interest  for  it."  Or  an  indigent  person 
employing  a  servant  on  necessary  work,  but  unable  to  pay  his  wages,  tells 
him,  "  I  will  borrow  money  elsewhere  and  pay  thy  wages  ;  or  let  them  be 
forborne,  and  I  will  pay  thy  wages  with  interest."  In  such  cases  of  positiyg 
agreement,  there  may  be  interest  promised  on  a  commodity  sold,  on  wages 
and  the  rest :  and  then  only  is  interest  due.  But,  il  there  be  no  sucb  agree- 
tnent  for  interest,  tliis  text  is  intended  to  forbid  interest  in  that  case. 

1st,  If  anything  be  given  by  some  person  to  another  as  a  loan,  as  a 
complimentary  present  and  tfae  like,'  or  as  a  gift  on  a  religious  consideration, 
and  by  reason  of  the  donee's  absence  it  be  committed  to  another,  and  long 
after  received  by  the  donee,  it  secma  to  be  simitar  to  a  deposit ;  does,  or  does 
it  not  bear  interest  while  remaining  in  the  hands  of  the  intermediate  person  P 
This  JB  one  Joubt  iskieh  may  be  proposed,  2dly,  In  the  case  of  sale  without 
ounership,  the  buyer  is  ju3ti6ed  by  producing  the  seller,  and  the  owner 
recovers  his  property  (Book  II,  Chap.  II,  v.  39):  when  the  owner  recoTersliis 
property  after  the  lapse  of  a  long  period,  must,  or  must  not,  intei'cst  be  paid  p 
TtiiB  is  a  second  doubt  which  might  be  proposed-  3dlT,  Sume  money  has 
been  obtained  for  the  king  or  his  oHtoer,  from  some  person  accused  of  a 
crime  ;  afterivards,  the  accusation  being  disproved,  the  money  must  be 
refunded  by  the  king  or  bis  officer  ;  or  if  it  be  true  in  forensick  practice,  that 
it  should  be  made  good  by  the  accuser,  must,  or  must  not,  interest  be  paid 
tbereon  P    This  is  a  third  doubt  takieh  might  ie  proposed. 

Od  the  Krst  doubt, 
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72. 
SaMVERTA  : — There  shall  be  no  interest  on  the  property  oi  women 

lent  (onicably  by  them  to  thevr  kvnsTnen,  nor  on  interest  itself,  nor  on 

a  deposit,  nor  on  anything  ao  committed  in  trust,  nor  on  s  sum 

which  is  dubious  or  unliquidated,  nor  on  a  sum  due  by  a  surety, 

unless  it  be  mutually  stipulated. 

"  Committtd ;"  placed  with  an  intermediate  person. 

SAlafAhi  in  the  IMpacalied. 

This  text  is  found  in  the  treatiie  of  YiJHTAWALciA,  bat  its  insertioD 
there  is  not  approved  by  Sthtrisi  and  others. 

"  On  a  deposit  so  committed ;"  or  to  remaining  with  the  depositary  -. 
nnt  detained  after  a  demand.  The  Metftdcara. 

Thus  a  thing  committed  to  an  intermediate  person  is  merely  a  sort  of 
deposit :  and  "  committed"  is  an  epithet  of  deposit ;  ebe  the  circumstance 
of  ita  not  being  detained  after  a  demaud  would  be  unmeaiiiag,  since  inter- 
eat  is  not  ordained  on  a  thing  committed  in  Inut,  after  the  lapse  of  six 
months  :  but  even  on  a  thing  ao  committed,  and  not  restored  on  demand, 
interest  accrues  after  a  demand  at  the  expiration  of  six  months.  But  if  the 
word  deposit  be  there  taken  in  a  general  sense,  it  ia  proper  to  do  the  same 
also  in  the  present  instance  {that  u,  allow  interest  after  the  lapse  of  six 
months  if  the  thing  have  been  demanded). 

But  how  can  interest  be  allowed  iu  that  case  after  the  lapse  of  six 
montlis,  according  to  the  interpretation  of  StrtAPiiri  P  It  ts  answered, 
tlie  word  "  and"  in  the  text  of  ClTTATAira  (&6,  2)  connects  the  sentence 
with  what  ia  not  mentioned.  More  on  this  subject  we  shall  deliver  in  the 
Chapter  on  Deposits. 

"  On  the  property  of  women,"  as  dsaoribed  of  six  sorts  :  on  such  property 
tnken  by  their  hv^ands  or  other  protectors,  there  shall  be  no  interest. 

The  Betndcara. 

Here  "  protector"  is  a  general  term  comprehending  sous  and  the  rest. 
CXxriTANA  propouoda  a  distinction. 

73. 
.  CiTYiTiNA : — Neither  the  husband,  nor  the  son,    nor  the  father,  nor 
the  brothers,  have  power  to  use  or  to  aliene  the  legal  property  of 
women. 

2.  If  any  one  of  them  sball  consume  the  property  of  a  woman 
against  her  conaent,  he  shall  be  compelled  to  pay  ita  value  with 
interest  to  her,  and  shall  also  pay  a  fine  to  the  king. 

3.  But,  if  he  consume  it  with  faer  assent,  after  an  amicable  transac- 
tion, he  shall  pay  the  principal  only,  when  he  has  wealth  enough  to 
restore  it.* 

•  Book  V,  amp.  IX. 
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By  the  espres^on  "  agiuiut  her  consent,"  or  forcibly,  unamicable  trans- 
ftctiona  are  au^eated :  consequently,  should  be  conaume  her  property  not 
amicftbly  lent  to  him,  interest  muet  necessarily  be  pud  ;  but  tbere  is  no  interest 
on  the  property  of  a  woman  amicably  lent  to  a  kintmcm.  The  text  of 
Sahtcxta  must  be  applied  to  that  cose  only.  From  the  term  "  protector" 
used  in  the  Setn^ra,  it  appear*  that  interest  must  only  be  paid  by  others 
than  her  husband,  her  son,  her  father,  or  her  brother.  For  in  the  third  vi^rse 
of  OiTiiiAJiA  an  agent  must  be  sought  foe  the  act  of  consuming  her  pro- 
perty after  an  amicable  transaction, 'and  that  agent  occurs  in  the  preceding 
verse  [73,  2),  "  any  one  of  them."  A  daughter,  a  mother,  and  a  sister  are 
entitled  to  borrow  the  several  property  of  a  woman  on  amicable  terms,  with- 
out interest ;  for  the  aSinity  is  the  same,  the  contiderationi  of  duty  the  same, 
and  natural  affection  the  same.  But  interest  must  be  paid  by  the  husband's 
father  or  mother.  Yet,  what  objection  there  could  be  to  place  the  father-ia- 
law  and  the  rest  on  the  same  footing  with  a  brother,  must  be  determined 
by  the  wise. 

On  this  subject  some  affirm,  that  the  phrase  "  neither  the  father  nor  the 
brother"  intends  the  father's  lineage  generally  :  "  neither  the  husband  nor 
the  son"  intends  the  husband's  lineage  gener^y  ;  and  the  sanfe  should  be 
argued  in  respect  of  the  mother's  family.  When  it  has  been  expressly 
declared  by  the  woman,  at  the  time  the  loan  was  made,  that  no  interest 
should  be  paid,  in  that  case  dodo  need  be  paid  by  any  person.  The  phrase 
"  when  he  has  wealth  enough  to  restore  it"  intimates,  that  the  property  of  a 
woman  borrowed  by  a  kinsman  inroWed  in  distress,  must  only  be  paid  wbea  - 
fae  is  relieved  from  distress. 

The  term  "  property  of  women,"  in  the  text  of  Sauverta  above  cited 
(7S),  has  been  already  expounded.  He  proceed*,  nor  on  interest  f' 
here  also  the  drcnmstance  supposed  in  the  case  of  a  deposit  must  be  under- 
stood, "not  detained  after  a  demand  ;"  for.it  is  declared,  that  the  balance  of 
interest  bears  interest  (56,  2).  But  thi»  can  onlji  be  claimed  after  the 
principal  has  been  discharged.  Accordingly  BHAVADlva  says,  "  the  balance 
of  interest  on  a  sum  paid." 

In  the  second  doubt  proposed,  is  it  questioned  whether  interest  shall  be 
paid  for  BO  long  a  period  as  the  thing  remained  in  the  tbiefs  possession,  vrith 
or  without  the  knowledge  of  the  owner,  before  it  was  adjudged ;  or  whether 
it  shall  be  paid  for  the  period  during  which  the  thing  remains  unrestored 
throi^  the  wiles  of  the  ttiief,  after -the  owner's  property  has  been  adjudged 
in  a  judicial  proceeding  or  the  like!  As  to  the  first  supposition,  it  is 
provided  in  the  text  of  Sauvbbta  (72),  "  nor  any  interest  on  a  sum 
which  is  dubious  trr  unliquidated,  nor  on  a  sum  due  by  a  surely,  unless  it  be 
mutually  stipulated." 

"  A  sum  which  is  dnbions  or  unliquidated ;"  of  which  it  was  first  question- 
ed whether  it  were  due  or  not ;  on  such  a  turn,  oven  though  subsequently 
adjudged  to  be  due,  there  is  no  interest.  The  Selndcara. 

But  if  it  be  adjudged  to  have  been  originally  not  due,  of  course  there  can 
be  no  interest  ;^^  thegrealer  includet  the  i«u,  us  the  euS  is  impure  if  it 
can  dtfile  the  bread. 

In  fact,  the  conatmction  of  the  text  (Book  II,  Chap.  II,  t.  S9)  gives  this 
tense,  "  the  buyer  is  justified  by  producing  the  seUer,  and  the  owner  recovers 
his  property  by  the  production  of  the  seUer."  Before  the  seller  or  thief  be 
produced,  Uie  oimet's  property  is  not  revived.    Accordingly  Kaghunamsima, 
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in  the  Frdyatehilta  taiwa,  uyn,  "  the  ovnar  of  property  lost."  If  hta 
property  sabusted  *t  that  tima  also,  the  glota,  "  owner  of  lost  property," 
would  be  itrelevant.  If  a  stoleD  ball  be  sold  to  a  Yatana,  and  castrated  by 
him,  or  the  like,  expiation  must  be  performed  by  the  otmer,  on  account  ef 
some  negligence  whick  gave  opportunit)/ Jbr  the  robbery. 

The  production  of  the  seller  ia  proof  which  juatifiee  the  buyer  by 
establishing  the  sale  ;  the  owner  recovers  his  property  by  the  detection  of  the 
theft.  Thus  the  buyer  is  justified  by  producing  the  seller  for  proof  of  the 
sale  ;  and  the  owner  recovets  his  property  by  proof  of  the  theft.  Hence  the 
owner  has  not  aetwil  property,  even  while  the  cause  is  pending.  Or  if  the 
test  be  expltuned,  "  from  turn  by  whom  the  thing  was  sold,  the  owner 
recovers  hia  property,  the  king  receives  a  fine,  and  the  buyer  receives  the 
price,"  still  the  owner's  property  is  only,  revived  on  the  restoration  of  the 
thing  by  the  thief  or  other  person  ;  and  it  is  only  restored  after  the  judicial 
proceeding.  Accordingly  it  is  declared  by  a  text  of  the  Fithnu  dhtrmotttra 
(Book  II,  Chap.  II,  v.  32),  that  the  El  creates  property:  hence,  if  such 
property  be  lent,  the  robber  may  receive  interest ;  and  some  benefit  may 
arise  from  such  ttoien  goods  applied  to  reliifions  uses. 

y Loasiti-ti.  BhattaceArta  admits  the  robber's  property  in  stolen 
goods.  According  to  his  opinion,  the  import  of  Samvbbta's  expression, 
"  what  is  dubious,"  is  thus  stated :  a  man  re<|aested  by  another  to  give 
him  a  silver  coin,  and  thinking  that  he  asks  it  as  a  loan,  gives  the  money 
by  way  of  loan  ;  but  he  who  receives  it  entertains  «  doubt>  "  I  have  done 
him  a  benefit ;  he  is  a  friend,  and  is  rich  ;  does  he  give  me  thu  money  for 
consumption,  or  does  he  lend  it  to  me  P"  The  matter  being  aiterwards 
contested,  interest,  even  though  it  be  adjudged  to  be  payable,  need  not  be 
paid  for  the  period  prececTing  ^t  adjudication. 

Some  hold,  that,  by  saying  "the  owner  recovers  his  property,"  faia 
ownership  is  fully  established.  The  gloea,  "  owner  ef  lost  property,"  is 
intended  to  indicate  the  former  owner,  as  a  solution  of  the  doubt,  whether 
ownership  was  then  vested  in  the  buyer,  or  in  the  foimer  owner  :  it  signifies 
him  whose  property  was  missing ;  who  did  not  eiacdy  know  where  his 
chattel  was.  If  a  stolen  bull  be  castrated,  or  the  like,  the  owner  must 
perform  penance  to  expiate  his  want  of  sufGcient  care.  Accordingly  in  the 
Prdy<tschiUa  Viveca,  after  describing  as  theft  the  act  of  one  who  resolves 
to  dispose  at  his  pleasure  of  what  he  n^l  knows  to  be  the  property  of 
another,  S^afani  says,  a  robber  has  not  property  iu  stolen  goods.  Hence 
ft  sale  made  by  him,  being  a  sale  without  ownership,  is  invalid ;  and  Yij- 
HTawalota's  expression,  "the  owner  recovers  his  property,"  is  accurate. 

On  the  second  case  of  the  second  doubt  fdoa  it  bear  inUrat  after 
adjudication  ?J  it  is  said,  there  can  be  no  opportunity  for  fraudi^nt 
detention,  since  the  king  immediately  compels  restoration  of  the  chatteL 
But  if  a  long  penod  elapse  in  consequence  of  inability  to  enforce  the  demand 
or  the  like,  then,  ainoe  the  man  is  guilty  of  an  offeoce,  and  the  case  is  not 
specified  under  the  title  of  Prohibited  Interest,  therefore  interest  must  be 
paid ;  and  since  no  particular  period  is  directed  under  the  head  of  Interest 
without  a  special  Agreement,  it  is  proper  that  intereet  should  oonuDwco 
from  the  date  of  the  demand.  Tills  might  be  further  disciused  under  the 
title  of  Theft. 

"  Hot  any  interat  on  a  sum  due  by  a  surety"  (73) ;  literally  for 
ntretyihip :  the  act  of  a  suety  is  suretyship,  aa  the  act  of  a  thicS  is  ^eft : 
and  that  aetofamray  boH  trndertakittg  ioi  the  payment  o/ a  <f«&^.     Thus, 
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if  a  debtor  die,  or  be  reduced  to  the  utmoBt  poverty,  the  debt,  with  the 
interest  tekich  hat  accrued,  muat  be  pftid  by  the  surety.  In  that  caae  the 
whole  amount  of  priucipal  and  interest  due  by  the  original  debtor  is  the 
same  vith  the  priocipal  due  by  the  surety ;  for  he  oaiinot  be  aoleily  liable 
for  the  original  debt.  The  teit  of  Sahtkbta  resolvei  the  doubt,  whether 
the  surety  must  give  further  interest  if  he  delay  payment. 

74. 

CXTYiYANA  r — No  interest  is  ever  dwe  on  leather,  on  straw  or  produce, 

on  tho  intoxicating  liquor  c»lled  daava,  on  a  stake  played  for,  on  the 

price  of  commodities,  on  a  woman's  fee  nor  on  what  is  due  on 

account  of  suretiship. 

"  On  leather"  interest  is  only  forbidden  without  aspeoial  agreement; 
or  on  common  leather  :  for  the  rule  of  Vishhd  (70)  ordains  interest  on 
leather,  making  the  debt  double.  "  Str&v/ or  produce  (eatya)  ;  the  stems  of 
com.  In  respeot  to  this  also  the  rule  is  similar,  *'  The  iutoxioating  liquor 
called  dtava /'  a  particular  sort  of  wine.  Interest  on  dtava  oi  spirituous 
liquors  has  been  propounded  by  Cirri  tab  a  and  TbICbabpati  (68 
and  67)  :  although  this  might  be  restricted  to  other  kinds  of  inebriac- 
ing  liquors  except  dtava,  yet  aa  the  word  "  all"  in  the  text  of  CirritAifA 
(&8)  must  be  eztendMl  to  spirituous  liquors,  interest  on  all  sorts  of 
inebriating  liquors,  6tata  and  the  rest,  is  Iktri^  suggested.  Hence  the 
adjustment  must  be  the  same  as  in  the  case  of  leather. 

"  A  voman'a  fee ;"  a  nuptial  gift  payable  on  an  Atura  marriage,  and  ho 
forth :  a  gratuity  payable  to  a  courtesan,  or  the  like,  falls  under  the  desorip- 
ttoa  of  things  given  on  a  false  or  immoral  oon  side  ration,  as  stated  by  NiKXDA 
(Tl).  "What  is  due  on  account  of  suretiship ;"  what  is  become  due 
from  a  bondiman  on  account  of  his  suretiship." 

It  is  here  implied,  that  no  interest  is  due  on  leather  and  the  rest,  without 
a  speoial  agreement.  The  Jtetndcant, 

The  use  of  this  reservation,  "without  a  special  agreement,"  has  been 
explained  in  respect  of  leather,  straw  or  produce,  and  dtava.  In  respect  of* 
stake  played  for,  the  price  of  a  commodity,  and  a  woman's  fee,  it  is  founded 
on  the  ooiucidenca  of  the  text  of  NiBSDA  (71) ;  and  in  respect  of  what 
ia  due  on  account  of  suretiship,  on  its  coincidence  with  the  text  of  Sauvxrta 
(73),  "  nor  any  interest  on  a  sum  due  by  a  surety,  unless  it  be  mutually 
Btipolated."  Here  the  inferrible  sense  is,  that  common  leather  and  the  rest, 
on  which  interest  had  not  been  stipulated,  do  not,  like  deposits  and  the  rest, 
cany  interest,  even  though  withheld  after  a  demand. 

CiiTiYAKA  and  Samvbbta  (7*  and  72)  prohibit  interest  generally 
on  a  sum  due  by  a  surety;  if  a  debtor  die,  his  surety  being  therefore 
liable  for  payment,  would  he  not  be  liable  l*or  the' payment  of  the  principal 
only  without  interest  ?  On  this  objeotion  Vyisa  propoundo  a  rule  concern- 
ing interest  upon  the  original  sum  lent. 

75. 

VTiSA  : — A.  sum,  for  wh  ich  a  man  ia  merely  a  surety,  a  sum  secured  by 

a  pledge  to  be  kept  only  yet  used,  a  debt  not  received  from  a  debtor 
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tendering  it,  part  of  a  loan  remniniDg  in  the  hands  ofthe  creditor,  a 

fine  imposed.anuptialgift,  and  asumojiiypromiaedjCaiTy  no  interest." 

On  a  sum  tor  which  a  mail  is  merely  a  surety  he  ahull  pay  interest  only 
to  the  amonnt  of  double  the  principal :  it  is  not  aguu  doubled  v?hile  due  by 
the  surety.  Mibba. 

A  sum  secured  by  a  pledge  to  be  kept  only  yet  used,  beus  no  interest ; 
for  in  the  case  of  using  a  pledge  which  may  be  used,  the  use  of  the  ple^e 
is  interest ;  and  in  the  case  of  the  unauthorized  use  ol'  a  pledge  liable  t^e 
used,  half  the  interest  only  is  forfeited,  oa  will  be  shown.  It  is  lucordingly 
declared  by  YiJHT*w&LCTA,  "  there  shall  he  no  interest  if  a  ptt^ge  for 
custody  only  be  used"  (81.) 

"  &  debt  not  received  by  the  ertditor  from  a  debtor  tendering  it ;"  thus  a 
debtor  offers  payment  within  two  or  three  mouths  after  the  receipt  of  the  loan, 
but  the  creditor  refuses  to  accept  payment ;  iu  such  a  case  the  sum  bean  no 
further  ioterest. 

76, 
YiJNTl.wALCTA : — Property  lent,  whicli  the  creditor  will  not  receive 

back,  when  tendered,  muat  be  deposited  with  a  third  person,  and 

bears  no  interest  ofterwards. 

A  sum  tendered  by  the  debtor,  which  the  creditor  will  not  receive,  bears 
no  interest  afterwardH,  pnjvided  it  be  deposited  with  a  third  person. 

The  Dipaealica. 

Consequently,  if  the  debtor  wishes  to  pay  no  further  interest,  he  muat 
place  in  the  hands  of  a  third  person  the  debt  tendered  by  him  and  refused 
by  the  creditor :  unless  it  be  so  deposited  with  a  third  person^  it  carries 
interest.  Accordingly  CBAHDnwAaA  cites  the  text  of  YAjnyavalcta 
with  this  remark,  *'  a  debt  not  received  from  a  debtor  tendering  it 
osrriesno  interest :  ou  this  subject  the  Sage  declares  aproiijnana/ condition  :" 
here  the  condition  is,  that  the  sum  be  deposited  with  a  third  person.  In 
the  text  of  VtXsa  also  (TG),  concerning  a  debt  not  received  from  a  debtor 
tendering  it,  a  bailment  to  a  third  person  must  he  understood  ;  for  it  has 
the  same  import  with  the  text  of  YiJBTAWALCSA. 

77. 
TiSHNU  :^Froperty  lent  bears  no  further  interest  after  it  has  been 

tendered,  but  refused  by  the  creditor. 

Here  also  the  condition,  that  it  be  deposited  with  a  third  person,  should 
be  understood ;  and  it  must  be  admitted  by  the  followers  of  Chanoeswaba, 
tbat  this  ooncems  a  debt  contracted  for  no  speoifick  period  ;  else  the  limita- 
tion, "let  no  lender  receive  interest  beyond  the  year"  (41),  would  be 
irrelevant  to  the  eata  iuppoKd  by  CHANsisWABA.  It  should  not  be  afGrmed, 
that  the  text  may  be  thus  applied,  "  receiving  the  principal  within  the  period, 
let  him  take  interest  to  the  end  of  the  period  stipulated. "  If  no  interest  be 
received  even  though  the  debt  remain,  it  is  an  ill  construction  Chat  interest 
can  be  received  whep  no  debt  ia  due.  According  to  other  opinions,  the 
same  rule  should  be  understood  even  in  the  case  of  a  loan  for  a  specifick 
period.  A  distinction,  however,  will  be  mentioned  in  respect  of  loans  for 
a  specifick  period  secured  by  a  pledge. 
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"  Fart  of  a  loan  remuaing  in  &b  hands  of  the  Greditor"  (76)  ;^ 
the  term  ia  exponiided  in  the  Retndcara,  what  ia  under  the  inflnenoe  of  ttta" 
creditor.  This  glosa  may  also  be  explained  in  the  form  of  apportion  called 
btthubriM  ;  that  of  which  the  creditor  is  inflnenced.  A  creditor  is  influenced 
by  the  hnmble  Bolicitationa  of  the  debtor ;  thus,  if  a  creditor,  influeuced  by 
great  eubmiaaion  and  the  like,  aay,  "  henceforward  I  will  exact  no  interest," 
then  the  debt  carries  no  interest.  It  is  the  Bame  if  the  apposition  be  in  die 
form  called  tatpmnuha, 

"  A  fine"  (TG) ;  a  Mvlet,  anoh  as  the  highest  amercemeut  and  the  rest. 
Althoogh  paid  niter  long  deby,  it  carries  no  interest. 

"  A  nnptaal  gift"  (75)  which  is  promised,  or  undertaken  to  be  paid. 

The  Retnacara. 

The  commentator  considers  "  promised"  as  aa  epithet  of  "  nuptial  gift" 

"  A  naptial  gift ;"  money  dne  on  account  of  msiriage.  "  A  sum 
promised  ;"  undertaken  to  be  paid  :  and  this  concerns  a  thijig  given  on  a 
false  or  inututral  consideration,  for  it  is  easy  to  suppose  the  same  groonds 
for  this  and  for  the  text  of  NIbeda,  which  has  that  import  (71). 

The  Chintdmtni. 
The  commentator  considers  "uromised"  as  an  independent  terra. 
Ultimately  there  is  no  difference  ;  for.  since  the  donee  has  no  property  in 
a  thing  promised,  there  can  be  no  interest.  But  it  may  be  questioned, 
why  it  is  said  in  the  CMntdmmi,  "  this  concerns  a  thing  given  on  a  false  or 
smmoraZ  consideration."  I u  the  gloss  of  the  Atftn^cara  also  "  nuptial  gift" 
•ssomed  as  the  subject,  of  which  "  promised"  i&  the  epithet,  is  liable  to 
objections ;  for  in  other  cases  of  things  only  promised  there  ia  no  interesti 
Some  expound  the  text,  "  a  nuptial  gift  and  a  sum  on/y  promised  bear 
no  interest."  Promised  ;  that  is,  promised  to  be  given.  It  should  not 
be  affirmed,  that  a  sum  promised  as  a  gift  on  some  religious  consideration, 
must  be  paid  wiUi  interest.  It  could  only  be  right  to  affirm  it,  if  there  were 
an  express  law  of  such  import. 

ViaBsn  alto  declares  exemption  from  interest,  if  a  pledge  be  used. 
78. 
VisHHU :— By  the  use  of  a  pledge  to  be  kept  only,  the  interest  is 

forfeited. 

"  By  the  use  of  s  pledge ;"  by  the  use  of  a  pledge  to  be  kept  only. 

The  Bttndeara. 

By  the  use  of  a  pledge  to  be  kept  only,  such  as  a  copper  caldron  and 
the  like.  If  a  pledge  for  custody  only  be  used  a  single  dnj,  must  interest  be 
pud  or  not  p  The  answer  to  this  question  is,  it  does  not  follow  from  the 
text,  that  interest  need  not  be  paid,  u  the  pledge  be  used  eren  a  single  day  ; 
fyt  that  would  be  inconsistent  with  reason :  and  there  is  no  difficulty  in 
explaining  the  text,  "  by  such  use  of  a  pledge  as  is  equivalent  to  the  whole 
interest."  Consequently  the  proportion  of  interest  should  be  settled  after  de- 
ducting a  ram  equivalent  to  the  use  of  the  pledge.  This  answer  may  be  given. 

Snch  being  the  case,  if  the  use  of  the  pledge  be  more  than  t^piai  to  the 
principal  and  interat,  wonld  not  the  principal  be  forfeited  ?  It  may  be  so  : 
ftad  Yajhtawalcta  accordingly  says,  "  the  pledge  must  he  released  on  the 
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double  8um  being  paid,  or  having  been  received  from  tie  y^x  of  a  pledge" 
(46).  Elae,  ainoe  Visbnu  pTopounda  the  forfeiture  of  interest  only  by 
the  use  of  a  pledge,  the  principal  must  be  paid.  With  so  much  ae  has  been 
received,  according  to  the  value  settled  by  arbitrators  for  the  hire  of  the  pledge, 
such  03  the  price  of  milk  or  the  like,  or  the  waste  of  copper  vessels,  and  so 
forth,  the  interest  is  in  the  first  instance  discharged  ;  if  there  be  an  excess, 
it  b  applicable  to  the  liquidation  of  the  principaL  This  form  of  adjustment 
should  be  observed  in  the  present  case. 

The  modems  so  expound  the  law.  But  the  Milacskdra  states,  that 
by  the  use  of  a  pledge,  however  inconsiderable,  interest  la  forfeited,  however 
great,  because  the  pledgee  has  violated  the  terms  of  the  agreement.  The 
question  on  the  difference  of  these  two  opinions  mast  be  determined  accord- 
ing to  reason. 

Some  money  has  been  intrusted  by  one  man  to  another,  and  is  delivered 
by  the  depositary,  with  or  without  the  consent  of  the  owner,  to  another 
person,  by  way  of  loan  :  in  that  case,  to  whom  does  int«reEt  accrue ;  to  the 
depositary,  or  to  the  owner  ?  This  question  will  be  discussed  in  the 
Chapter  on  Deposits  ;  but  it  may  be  here  examined,  what  is  the  rule  when 
the  depositary  Ikimself  uses  the  money  as  a  loan. 

It  is  used  as  a  loan  with,  or  without,  the  assent  of  the  owner  t  If  used 
without  his  assent,  was  it  done  on  the  presumption  of  assent,  or  without  such . 
presumption  t  The  first  case  occurs  in  the  following  instance :  a  thing  was 
first  deposited  with  some  person  ;  afterwards  the  depositary,  needing  a  loan 
for  the  support  of  his  family,  asks  the  loan  of  the  depositor.  In  that  case, 
the  loan  authorized  by  Hti  is  alone  valid  ;  for,  in  comparison  with  a  loan, 
a  biulment,  consisting  in  an  agreement  for  custody  only,  is  a  weaker  contract 
This  may  be  esplained  when  eiamining  the  comparative  force  of  civil 
contracts.  Hence  (sinixthe  han  prevails  over  tAedtpotil J  the  principal  must 
be  repaid  with  interest,  unless  there  be  a  special  agreement  to  exempt  it 
from  interest.  The  second  case  occurs  when  such  a  depositary  needing  a 
loan,  and  confidently  presuming  on  the  tacit  assent  of  the  owner,  either  on 
account  of  his  indolence,  or  his  remote  absence,  publicly  executes  a  written 
contract  of  debt,  and  expends  the  money.  This  also  becomes  a  debt,  but 
secondary  only  ;  for  it  ia  not  delivered  at  a  loan  by  the  owner :  if  the  first 
.method  can  be  observed,  the  last  shonld  not  be  practised.  In  the  present 
case,  the  piincipal  mnst  also  be  repaid  with  interest :  if  the  owner  of  his  own 
accord  relinquish  interest,  then  only  can  the  principal  be  repaid  without 
interest 

The  form  of  repayment  in  either  case  is  this ;  what  became  a  debt  with 
tbe  assent  of  the  owner,  must  be  repud  to  the  owner  himself,  and  interest 
must  be  pud  for  the  intermediate  period.  If  the  owner  again  make  it  a  de- 
posit, then  only  does  it  become  a  deposit.  But  if  the  owner,  when  assenting 
to  the  loan,  said,  "  when  you  receive  money,  discharge  the  debt,  and  keep  the 
money  in  your  possession  ;  my  consent  is  not  requisite  :"  in  that  case,  the 
borrower  should  publickly  execute  a  written  declaration  of  payment,  wilJi  aa 
acknowledgment  of  his  holding  the  sum  aa  a  deposit,  and  lodge  the  money 
in  a  place  of  safely  :  from  that  moment  interest  stops. 

But,  in  the  case  of  tacit  assent,  such  assent  is  also  presumed  when  the 
debt  is  paid.  This  lb  founded  on  the  less  degree  of  confidence  in  the  former 
case,  and  the  greater  degree  of  confidence  in  the  last  case.  If  the  depositary 
said,  when  the  depo«it  was  made,  "  1  shall  sometimes  use  this  as  a  loan, 
sometimes  lend  it  to  persons  who  may  ask  a  loan,  sometimes  keep  it :"  in  that 
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c&ae,  whatever  the  owDor  maj  have  authorized,  such  only  must  be  the  pro- 
ceeding ojtkt  depositary  ;  for,  if  the  owner  said,  "  it  muat  ouly  be  lent  aud 
lepud  with  my  knowledge,"  in  thatcase  it  can  ouly  be  repaid  with  Lie  assent ; 
and  interest  muat  be  paid  uutil  that  absent  bo  given.  Uut  if  he  said,  "  the 
loan  maybe  advanoed  and  repaid  accordiu;;  to  your  jiid|;mei>t  of  what  is 
right  ;  there  is  no  occnniou  for  my  special  consent :"  in  this  case,  the  deposi- 
tary may,  of  his  own  authority,  diiiobarge  the  debt,  or  receive  payment  from 
Hnather  person,  to  whom  the  money  has  bettn  lent.  In  the  interval  between 
the  payment  of  one  debt,  and  tiie  contract  for  another,  iutercBt  is  suspended  : 
should  the  proprietor  subsequently  claim  interest  until  heconscuted  to  repay- 
ment, he  shall  not  obtain  it.  If  the  owner  Siiid,  ''  it  must  not  be  lent,  nor 
otherwise  employed,"  the  depositary  is  guilty  of  an  offence  if  he  use  it  as  a 
toau.  Should  he  do  so  in  breach  of  such  an  injunction,  then  interest  at  legal 
rat03,  to  which  the  depositary  has  tacitly  assented,  must  be  paid,  until  tlio 
owner  consent  to  repayment. 

The  third  case  occurs,  when  a  depositary  expends  the  money,  unknown 
to  the  proprietor,  aud  executes  no  writing  declaratory  of  debt.  This  is  an 
offeace,  and  should  be  discussed  uuder  the  title  of  Theft,  Although  there 
be  no  teit  of  any  Sage,  nor  commentary  of  any  Author,  on  this  subject,  it 
appears  so  from  the  reason  of  the  thing.     Thus, 

VitiaASPATl,*  cited  in  the  VyavaJidTa  tatioa : — A  decision  must  not  be 
made  solely  by  having  recourae  to  the  letter  of  written  codes ;  since, 
if  no  decision  were  made  according  to  the  reason  of  the  Uw,  or  ac- 
coi'diog  to  immemorial  usage  (for  the  word  yucti  admits  both 
senses),  there  might  he  a  failure  of  justice. 

Tiieti  i  ratiocination.  RAonuMANDASA. 

79. 

GciTAMA : — A  loan  secured  by  a  pledge,  (o  he  kept  only,  yet  used,  bears 
no  interest,  nor  money  tendered,  nor  a  sura,  of  toJiick  part  is  unde- 
livered by  the  lender,  or  of  which  he  disturbs  the  possession. 

"  Uoney  tendered  ;"  the  term  may  signify  a  debtor  willing  to  pay  the 
debt.  "  Of  which  he  disturbs  the  possession  ;"  the  pledge  for  which  debt 
be  attaches  in  the  hauds  of  the  creditor.  In  such  a  cose  the  loan  carries  no 
interest.  For  eiample,  a  debtor  is  willing  to  pay  the  debt,  but  the  creditor 
refuses  to  accept  payment ;  tlie  debtor  deposits  the  sum  with  a  third  person, 
and  attaches  the  pledge ;  in  this  case  the  loan  benrs  no  interest ;  beciiuse 
he  has  attached  the  pledge,  interest  ceases  :  but  if  he  attach  a  pledge  which 
is  liable  to  be  used,  without  tendering  the  debt,  interest  must  be  paid  ;  aud 
not,  if  he  tendered  the  debt.    The  loxtof  Ootama  suggests  this  distinction,  t 

Some  explain  the  toit,  when  the  kin^,  on  the  npplication  of  some  credi- 
tor of  that  creditor,  attaches  the  debt  in  the  hands  of  t)ic  debtor,  and  makes 
it  as  it  were  a  deposit  in  his  hands,  no  interest  shall  in  that  case  be  paid. 
Others  say  the  meaning  is,  when  the  person  of  the  debtor  is  attached  by  the 
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creditor  to  enforce  payment  of  ths  debt ;  vheti  he  is  restniued  from  going 
nhere  he  liste ;  trhen  be  is  confined  in  prison,  and  so  forth,  w  stated  in  texts 
which  irill  be  quoted :  in  auoh  oases  the  debt  oarriea  no  interest  during  the 
period  of  restntint 

A  loan  secured  by  a  pledge  to  be  kept  only,  jet  used,  bears  no  interest. 
By  one  nho  has  tendered  the  mon^,  do  interest  is  payable.  By  a  debtor 
who  i«  diatuibed  in  the  use  of  the  loan  received,  do  interest  shall  be  paid 
from  the  time  of  disturbance.  The  Retnacara. 

No  interest  is  payable,  provided  the  sum  be  deposited  irith  a  third  per- 
son ;  this  must  be  supplied,  for  it  coincides  with  the  text  «f  Tajhtawuxita. 

"  He  states  another  oasa  :"  that  is,  when  ft  creditor  has  granted  a  loaa 
of  a  hundred  luvemat  depotited  in  the  hands  of  a  banker,  and  the  whole  sum 
has  not  been  taken  by  the  debtor,  hut  a  few  tuvemat  only,  and  the  remain- 
der left  with  the  same  banker  ;  afterwards,  the  creditor  discovering  his  ioiol- 
vency,  and  apprehending  that  the  debt  would  not  be  discharged,  attaches  the 
money  in  the  banker's  hands.  In  such  a  case,  the  whale  sum  carries  intereit 
until  the  attachment ;  but  after  the  attachment,  so  much  only  as  has  been 
received,  and  not  the  whole  sum.  Or  the  other  eate  alluded  to  may  be,  when 
money  deposited  aometimea  becomes  a  loan  in  the  mode  above-mentioned, 
and  the  creditor  in  such  a  case  attaohes  the  depotit,  and  irtsists  ok  immediate 
payment  Again,  a  man  has  lent  a  horse  or  the  like  to  be  used  for  burden ; 
after  two  or  three  months  the  creditor,  through  other  persons,  forbids  thtt 
use  of  ike  eattU :  it  happens  that  the  horse,  or  other  beast,  is  only  restored 
two  months  afterwards.  In  ;uch  a  case,  interest  must  be  paid  until  the  vu 
of  the  cattle  wat  forbidden,  but  not  later ;  and  no  hire  ahail  be  paid  for  the 
horse,  since  he  was  origiuolly  received  as  a  loan.  Such  is  the  opinion  inti- 
mated in  the  Setndeara.  According  to  the  gloss  of  Miboa,  "  a  loan  bears 
no  interest,  if  it  be  attached,  teithlield,  or  the  Tike." 

'  Of  these  interpretations  one  may  be  considered  as  the  true  sense  of  the 
text,  and  the  rest  as  founded  ou  the  reason  of  the  law.  Or  all  may  b«  con- 
sidered as  intended  by  the  t«xt,  expounding  it  equivocally.  But,  at  all 
events,  the  several  inductions  must  be  admitted. 
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Sect.  I.— On  the  nature  of  a  Pledge,  and  on  Pledges  lost  or 
da'maged.^**^ 
80. 
TbIhasfati  : — A  pledge  (ddki)  is  called  bandha,  ftnd  is  declared  to  be 

divisible  into  four  poire; 
S.    Moveable,  or  peraonal,  and  fixed,  or  real ;  for  cuatodj  only,  and 
for  use ;  unlimited,  and  limited  as  to  time ;  with  a  written  contract 
and  with  a  verbal  attested  agreement. 

Bamdha  is  demed  in  the  puaive  form,  "  Uiat  which  is  botmd  or  pledgtd 
ipadhyatf)."  A  male  slave,  or  the  lika,  bein^  bound  or  confined,  is  then 
nnable  to  perform  service  for  his  master ;  a  hone  slso,  being  bound  or  tied, 
is  then  nnJBt  for  bis  owner's  use.    B;  aoceptation,  the  eenae  of  the  word 

(44)  A  thiDE  is  laid  lo  be  pledged  to  tn  individiul  when  K  ia  mads  k  uearitf  lor  aoma 
dabt  or  dvnud:  Tha  Soman  Law  dnnr  a  diatlMtion  batWMU  a  FMf*  pnmrlr  ae  called, 
and  a  Mvrljagt.  Tbe  fomar  w«a  oallad  Figtuu,  in  whicli  o«ae  poaMadoii  of  tha  thing  wa* 
aim  Is  tba  panon  lo  whom  it  waa  made  a  accnrity ;  and  tha  latter  Bypat\*eatio,  wlianin 
Sm  thhv  waa  aaslgiiad  ai  a  aacaHiT,  witbont  being  pnt  in  pceneaion.  {fiiff.  13,  tit.  7,  a.  B.) 

In  ca«M  where  tha  thing  pladgad  or  giranbr  aesiuitv  ia  «i«>*aN>,  it  ladodciUe,  nodonb^ 
lliat  tha  aame  abanld  be  pnt  into  the  cnitodj  of  tha  lender  or  ireaitor  ;  otbanrlM,  it  miglit 
he  remarad  or  deetni7«d,  and  w  not  anawar  the  and  Ibr  irtiich  it  waa  aaainied.  FurrsKDOKr 
iaotopinlon  that  thla  way  of  mMlgage  is  very  naefnl  among  mbjecta  of  Uia  aame  State :  fcrit 
being  abeohit^  pewaary  Oat  th^  ahonld  frequently  btnraw  one  of  asotliar,  and  aa  neeaa- 
aaiT  that  the  payment  ahoold  aometimea  be  pot  off  fcr  a  oonaiderable  tima,  there  woaU  not 
be  — eaaWw  cooaih  tot  wdBttfamt  aaetiritr;  andit  wovM  be  tao  hard  to  oUiga  the  borrowera 
faamediatalr  to  pert  witb  tbelr  temowoMM,  aacli  aa  their  houMa  or  lands.  It  may,  thenferei 
be  mSdent  to  aaaign  amh  mhimwmMm  fOT  aaourity,  which  caMiot  be  (aktn  vwtj,  and  <rf 
whidi  the  I<tw  at  any  time  sen  give  poaaladon. 

BaOMHl  ia  another  topic  which  ia  treated  by  JUAHHiTRA  in  !the  preiHCit  Chapter ;  it 
win  be  aeen  that  ho  hai  diacoaaed  tlie  anbject  In  all  ita  bearinn,  almost  to  sihanstion.  6:s 
WiLLiAH  Joxis  divideB  Baihntnt  into  Its  •pecm ;  which  he  an<uurat«e  and  d^nei  at 
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"  bandkai"  U  a  tliliig  remaiamg  in  the  creditor's  possession  b;  an  agree- 
ment OD  the  part  of  the  debtor,  in  this  form,  "this  duUlel  shtdl  remain  in 
ihy  poBsession  ao  long  aa  I  do  not  repay  tliy  money."  Accordingly  it  is 
said  by  eminent  logicians,  that  the  meaninp  of  words  is  apprehended  by 
grammitr,  by  aiililogy,  by  dictionaries,  by  original  instruclion,  and  by  prac- 
tice or  acceptation. 

A'dhi  is  the  very  same  thing  with  bandha.  H  is  divisible  into  four 
pairt :  it  is  of  four  kinds  or  furms,  which  are  again  tubdivided.  Those  forms 
are  the  properties  of  a  pledge,  considered  by  the  author  of  the  CtapaUru  aa 
conaected  with  the  nature  of  the  thing  pledged,  the  form  of  hypothecation, 
its  period,  and  the  evidence  of  the  irant&ction.  Of  how  many  sons  i^ain 
are  each  of  these  properties  of  a  pledge  J  The  Sage,  satisfying  thot  ques- 
tion, enumerates  them  ;  "  moveable,  &a."  (80,  S).  Oonsequentty,  in 
regard  to  its  nature,  a  pledge  is  of  two  sorts  j  moveable,  as  kine,  horses, 
or  the  like  ;  and  fixed,  as  land,  or  the  like. 

Having  eiplained  the  diitinctiom  on  the  nature  of  the  pledge,  the 
Bage  notices  the  form :  "  for  custody  only,  and  for  use ;  for  custody,  or 
safe-guard,  and  for  use,  or  employment.  These  two  direct  the  properest 
(pracrishta)  conduct  of  the  creditor,  and  hence  are  called  the  forms  (pracdra) 
of  a  pUdge :  and  thus,  in  respect  of  form,  a  pledge  is  of  two  kinds.  "  A 
pledge  for  custody  only  ;"  to  he  merely  kept :  a  thing  which  may  be 
injured  by  use,  or  one  which  cannot  be  used.  That  which  is  not  probably 
injured  by  use,  is  a  pledge  "  for  use  :"  as  will  be  explained  further  on. 

The  Sa^e  subjoins  the  dittinctiont  respecting  the  period  of  the  pledge ; 
"unlimited  and  limited."  "Unlimited  ;"  literally  subject  to  redemption 
at  pleasure  ;  that  is,  to  be  released  at  no  specific  time.  "  Limited  j"  to  bo 
released  at  a  specifick  time.  On  payment  of  the  principal  at  snch  a  time,  this 
pledge  shall  be  relessed  i"  in  this  and  similar  forms  a  period  is  specified. 
Thus  the  distinction  in  respect  of  time  is  also  two-fold. 

The  S^e  notices  the  evidence  of  a  pledge  :  "  with  a  written  contract, 
and  with  a  verbsl  attested  agreement."  If  it  he  questioned,  whether  "  this 
hoise  be  pledged  to  that  man  or  not,"  the  evidence  may  be  a  writing  or  a 
witness.  Thna  evidence  is  also  two-fold.  Hence  the  distinction  are  eight, 
fold,  as  is  observed  by  Chandibwaiu. 

Being  divided  into  four  pairs,  moveable  or  fixed,  and  so  forth,  it  is  of 
four  kinds ;  four-fold,  distinguished  according  to  the  nature  of  the  thing 

1.  AipMifMn,  which  U  a  naked  bkilmtnl^  without  reward,  of  goods  to  be  kept  for  the 
bidlor. 

2.  Xandaium,  or  Commitiion  ;  whea  the  mandatuy  undertakes,  wtdiont  reoompenw, 
to  ibMin«iw(abautt1ie  thingB  bailed,  or  Binipl7  to  curry  them  :  and  hence  SikHbnbT  Fikch 
divides  bailment  into  too  sorte,  to  Amp  and  to  tmplog.    (Liw  6.  2,  ch.  IB.) 

3.  Cotnmodatttm,  or  loan  for  uu  ;  whcti  gnods  are  boiled,  without  pay,  to  be  toed  tot  s 
certain  time  by  tho  bailee. 

4.  Pwnori  WMpf  wm  /  when  a  thing  i*  bailed  by  a  debtor  to  Ms  croditor  in  pUdgt,  or  aa  a 
■eeori^  ibr  the  debt 

5.  Locatum,  or  Ain'n; ;  which  ts  alwiyi  bra  rtward ;  and  this  bailment  [■  either,  <l) 
Uicatiirrri  by  which  tho  hirer  gains  the  temporary  nM  of  tht  thing  :  er,  (2)  loeatio  optriafaei- 
mdi,  whon  tmrJc  and  labour,  or  ear>  and  pain;  ore  to  be  perfiirmed  or  beatowod  on  Xhe 
thing  delivered:  or,  (3)  ioeatio  operit  mtreium  efAnKfarum,  when  goods  are  balled  (or  the 
porpoBe  of  being  rarriW  from  place  to  place,  either  to  a  pHUiecairiar,  or  to  a  jiricafe  perHin 
("  Essay  on  the  Law  of  Bailments."     Worka,  vol.  VIII, -p.  302.) 

The  rosdor  cnnnot  fail  noticing  tho  analogy  in  many  respecla  of  Ibe  Law  of  Iho  i/inrfr", 
with  the  gonenJ  principles  of  Lcgislatiou  among  other  Hstions,— Euitok, 
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pledged,  the  form  of  hypothecation,  its  period,  and  the  evidence  of  the  traneac- 
tion  ;  and  eight-fold,  by  the  subdiTisioa  of  these.  The  author  of  the  Cat- 
pateru. 

Moveable  and  fjicd  compose  the  first  pair  relative  to  the  nature  of  the 
thing  piedgtd;  for  custody  oulj,  and  for  use,  the  accoud  pair  relative  to 
the  form  of  kypothecalion  ;  unlimited,  and  limited  as  to  time,  the  third  pair 
relative  to  the  period  of  the  mortgage  ;  with  a  written  contract,  and  with  a 
Torbal  attested  agreement,  the  fourth  pair  relative  to  the  evidence  of  the 
transaeiion.  By  the  sub-diTisioa  of  these,  bj  their  mutual  differences,  by 
the  relative  diatinctions  of  moveable  and  fixed,  and  so  forth,  the  subject 
becomes  eight'fold :  cousequently,  each  of  the  four  sorts  contains  two  species. 

The  enjoyment  of  the  pledge,  and  the  debtor  himtelf,  and  so  forth, 
are  secondary  evidence  of  hypothocaljon  proved  by  ei^oyment,  or  made  by 
the  party  himself  without  writing  or  attestation.  They  are  not  conse- 
quently exclusive  of  this  subdivision.  Or  these  ore  the  distinctions  of 
pledge,  aa  approved  by  law.  But  a  pledge  unautbenticeted  by  attestation 
or  written  contract,  or  authenticated  by  an  attested  writing  not  being 
noticed  in  codes  of  law,  is  not  approved  by  positive  law.  Such  b  the 
interpretation  according  to  GHiiiDSSWi.iLA. 

Or  a  pledge,,  whether  moveable  or  immoveable,  is  of  four  sorte ;  to  be 
merely  kept,  to  be  used,  redeemable  at  pleasure,  or  at  a  specified  time. 
This  four-fold  distinction   of  pUdtjes  ooncems  moveable  property,  and  aha 


s  fixed  property.  A  pledge  is  sometimes  authenticated  by  a  written 
contract,  sometimes  by  a  verbal  attested  agreement.  Such  may  be  the 
construction  of  the  text.  This  is  stated  generally :  sometimes  also  a  pledge 
is  proved  by  enjoyment,  or  has  been  delivered  with  a  verbal  unattested 
agreement. 

81. 

NiREDA : — That,  to  which  a  Secondary  title  is  given  (adhicriyaU), 
is  Iddhi)  a  pledge. 

2.  It  has  two  forma,  to  he  released  at  a  fixed  time,  or  to  be  retained 
UDtil  payment  be  tendered.  It  is  again  declared  to  be  of  two 
TOrta,  for  custody  only,  and  for  use. 

3.  Even  so  must  it  bo  diligently  kept :  on  its  loss  or  deetruction  by 
the  negligence  of  the  lender,  the  interest  on  his  loan  is  forfeited ; 
and  even  if  it  be  only  spoiled  or  altered. 

It  has  two  characters  or  forms.  One,  to  bo  released,  or  given  up,  at 
the  period  which  has  been  fixed  or  settled.  For  example  ■■  the  pledger  tayi, 
"  ft  loan  has  been  received  from  you  on  the  mortgage  of  this  land ;  when 
twice  the  amotmt  of  the  debt  has  been  realized,  you  must  surren- 
der the  mortgage."  Or  he  says,  "a  loan  is  now  received  by  me,  and  a 
pledge  is  given ;  paying  the  debt  at  the  close  of  the  year,  I  will  redeem  the 
pledge,  else  this  pledge  shall  become  your  absolute  property."  When  a 
time  has  been  settled  in  these  or  other  forms,  the  pledge  is  "  to  be  released 
at  a  fixed  time."  This  has  been  named,  by  VbIhaspati,  a  pledge  "  limited 
as  to  time." 


,.  by  Google 


10*        PLEDGES,  HYPOTHECATION,  AND  MOBTOAGES.  [BOOK  I,  CH.  Ill, 

Tbe  aeoBe  of  the  other  phrase  completed  is,  "uolil  the  time  of  pa7- 
mest  tendtrtd-"  until  pavment  be  teudeied.  Id  the  case  of  an  agree- 
ment in  thiB  form,  "Trhenefer  the  debt  shall  be  discharged,  then.onl; 
shall  tbe  pledge  be  released,"  it  is  a  pledge  for  no  specific  period ;  and  (faia 
is  named  by  VKCH&BPATt  a  pledge  "  unlimited  as  to  time,"  or  redeemabla 
at  pteaaure ;  for  the  payment  of  the  debt  and  Burrendry  of  tiie  pledge  depend 
on  the  will  of  the  party. 

"It  is  again  declared  to  be  of  two  sorts"  (81,  2).;  the  two  kinds 
being  aubdifided,  the  distinction  is  four-fold.  But  OaANSBswABx  thus 
expounds  "two  fonns"  (81,  1);  a  pledge,  whether  fixed  or  moTeable,  is 
unlimited  or  limited  as  to  time,  a  dittinction  described  by  the  pkrtue 
"to  be  released  at  a  fixed  time,  or  to  be  retained  until  payment  be 
tendered ;"  and  it  is  for  custody  only,  or  for  use :  these  are  tbe  two 
distinctions.  It  must  also  be  understood,  that  it  may  be  authenticated  by  a 
written  contract,  or  by  a  verbal  attested  agreement. 

Thus  the  texts  of  VrChabpati  and  NAbbda  coincide.  According  to 
this  interpretation,  it  is  proper  to  expound  the  pbraae  "  it  is  again  of  two 
BOTts,"  with  a  written  contract  or  with  an  attested  Torbal  agreement. 
Here  the  text  of  Naueda  is  expounded  in  conformity  with  the  text  of 
Vb^BABPati  ;  or  the  text  of  Vbihasfazi  may  be  expounded  in  conformity 
with  the  text  of  Nabbsa.     Ultimately  there  is  no  difference.  ' 

"That  to  which  a  title  is  given"  (81,  1);  that  which  is  made  dmilac 
to  his  own  absolute  property.  In  this  instance  there  is  only  a  secondary 
title,  consisting  in  the  custody  or  occupation  d  anotbet's  property.  As  that  - 
to  which  a  man  is  entitled  is  kept  or  used  like  his  own  property,  so  ia  a 
thing  received  in  the  form  of  a  pledge,  though  it  actually  belong  to  another : 
and  tbe  word  ddhi  acquires  the  same  meaning  with  bandha  from  practice 
and  use.  Or  tbe  derivation  of  the  word  ddhi  may  be,  that  in  right  of  which 
(adkicritj/a)  a  loan  is  made  or  tbe  like.  It  may  be  any-how  understood  (y 
supponng  the  inttrvmtion  of  tome  term,  as  in  the  epitha  &wn-waiated,  tohere 
the  term  expressive  of  SimiCinty  it  dropped. 

"Even  BO  mast  it  be  kept"  or  preserved  (81,  3);  according  to  the 
difference  in  the  forms  of  pledges,  la  such  form  as  such  things  an  kept, 
must  the  pledge  be  kept.  Or,  it  must  be  kept  in  the  mode  of  custody, 
to  which  the  debt«  assented.  "On  its  loss  or  destruction,"  in  case 
of  its  not  being  preserved,  interest  is  forfeited  by  tbe  negligence  of  the 
lender.  Such  is  the  meaning  of  the  text.  If  the  pledge  "be  spoiled  or 
altered,"  if  be  broken  or  tbe  like,  tbe  oousequenoe  ia  the  Bame ;  interest 
is  forfdted  aa  in  the  case  of  loss  or  destruction.  In  this  interpretation 
CsAHDBSWARA  concurs. 


ViSHHU :— By  the  use  of  a  pledge  to  be  kept  only,  the  interest 
IB  forfeited ;  and  the  creditor  shall  make  good  the  loss  of  a  pledge, 
unless  it  was  caused  by  the  act  of  Ood  or  the  king,  atid  without 
hie  fault. 

"  By  tbe  use  of  a  pledge ;"  already  expounded  by  the  use  of  a  pledge 
to  he  kept  oiily* 
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If  the  loss  of  the  pledge  be  caused  b;  the  actof  God,  or  of  the  king, 
withoot  anjr  fault  on  the  part  of  the  creditor,  bis  tecovery  of  the  principal 
and  interest  will  be  propounded.  For  example ;  when  a  horse  or  ox  ia 
[hedged,  and  dies  of  diseaae  not  withstanding  the  best  medicaments  adminis- 
tered, or  is  forcibly  seised  by  the  king,  though  guarded  with  the  utmost 
diligence,  the  loss  is  caused  by  the  act  of  God,  or  of  the  king.  But  the 
creditor  mnat  muke  good  a  pledge  lost  without  such  inetitabte  ntcatity  ; 
either  by  payment  of  its  value  in  money,  or  by  delivery  of  an  equivalent 
in  kind.  But  in  the  case  of  hia  not  making  good  the  pledge,  NAbsdj. 
ordains  the  forfeiture  of  the  principal  (83).  Such  ia  the  glosi  delivered  in 
the  Retndcara. 

83. 

NiBEDA : — If  a  pleiige  be  lost,  and  the  creditor  do  not  replace  it,  the 

principal  itself  shall  be  forfeited ;  unless  the  loss  was  caused 

•wUJumt  hiafavU,  by  the  act  of  OoD,  or  of  the  king. 

This  c»e  of  a  pledge  not  made  good  must  be  understood  where  the 

pledge  is  not  replaced  by  an  equivalent,  and  is  equal  in  value  to  the  amount 

of  the  prineipal  dtbt  together  with  interest.    It  ia  also  proper  to  apply  tht 

MUM  ruU  tvfaen  the    creditor,    in  consequence  of  hia    actual   poverty,   is 

unable  to  pay  the  ezoeas  of  value,  or  when  the  value  of  the  thing  cannot  be 

ueertained. 

The  forfeiture  of  the  principal,  implies  the  forfeiture  of  interest  as 
well  as  principal.  It  «ould  be  inconsistent  with  reason  that  the  principal 
should  be  forfeited,  and  the  interest  remain  due. 

84. 

YiJNTAWALCTA: — If  ft  pledge  for  custody  only  be  used,  there  shall 
be  no  iritereab;  nor,  if  a  pledge  for  use  be  damaged  :  a  pledge 
spoiled,  lost,  or  destroyed,  unless  by  the  act  of  OOD  or  of  the 
Wng, shall  be  made  good  by  the  creditor* 

"  Spoiled  or  lotf  ;"  broken,  stolen  or  the  like,  and  become  utterly  unfit 
for  use.  "  Destroyed ;"  annihilated,  or  totally  lost.  Roth  these  pledges 
most  be  made  good  by  payment  of  the  value,  or  otherwise.  The  lietvicara. 
-  Consequently  the  term  "  destroyed"  signifies  dead,  burnt,  or  the  like. 
It  may  be  questioned  how  "  stolen"  can  be  suggested  by  the  word  lost  or 
^wiUdt  If  a  thing  stolen  be  recovered,  it  ia  not  lost ;  if  it  be  not  recovered, 
it  is  tatt^y  l4ut,  or  simitar  to  a  thing  destroyed  ;  but  the  inlermtdiale 
poedbility  of  recovery  does  not  justify  the  consequence. 

The  text  of  NiasDa  (8l,  S),  as  expounded  by  ChakdIsvabi,  "on 
the  loes  or  destruction  of  the  pledge  interest  is  forfeited,"  is  incon- 
sistent with  these  texts.  It  should  not  be  affirmed,  that,  under  the  autho- 
rity of  both  texts,  the  forfeiture  of  interest,  and  satiafaction  for  tbe  pledge, 
are  both  ordained.    This  would  be  inconsistent  with  the  text  of  VrisA. 
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Vyasa  : — If  gold,  or  other  precwjts  thing,  shall  be  pledged,  and  lost 

by  the  negligence  of  the  receiver,  that  creditor,  on  the  principal 

and  the  interest  of  his  loan  being  patd,  shall  be  forced  to  pay  the 

price  of  the  pledge. 

Hero  "receiver"  intendt,  tlie  receiver  of  the  pledge,  or  creditor;  for 
the  pledge,  being  in  the  creditor's  possession,  cannot  be  lost  by  the  immediate 
fault  of  him  who  received  the  loan.  It  may  indeed  sometimes  happen  imme- 
diately ;  for  einmple,  the  borrower,  applying  to  the  lender,  with  the 
intent  of  inducing  his  acceptance  of  the  terms, — conceals  the  proper  food  of 
the  cow  otfered  as  a  pledge,  and  describes  it  otherwise  ;  the  creditor,  con- 
fiding in  his  information,  lends  the  money  on  such  a  pledge :  afterwards 
mischief  arises  from  change  of  food.  In  this  and  other  cases  the  reader 
may  draw  his  own  inferences.  But,  in  the  case  supposed,  it  would  be 
inconsistent  with  reason  that  the  creditor  should  be  liable  to  moke  good  the 
value  of  that  pledge. 

In  such  cases,  we  bold,  that  the  matter  must  be  settled  by  learned  men, 
discriminating  tJie  faults  on  both  sides.  Since  no  rule  is  expressly  declared 
by  Sages,  nor  anything  particularly  stated  by  ancient  Authors,  the 
case  must  be  determined  by  honest  men  of  acute  sense.  If  any  rule  on  this 
subject  be  declared  in  books  of  other  countries,  they  vho  assert  a  lettled  rule 
have  the  advantage  in  the  debate.  Thus,  when  a  pledge  is  lost,  if  the  credi- 
tor do  not  announce  the  loss,  he  forfeits  interest,  and  must  make  good 
the  pledge  under  the  authority  of  the  texts  of  Naueda  and  Vishnit 
(81,  3  and  82).  In  this  case,  his  concealing  the  loss  of  tlie  pledge  is  n 
fault  on  the  part  of  the  creditor,  wherefore  interest  is  forfeited  :  and  this  is 
reasonable  ;  for  the  creditor  concealed  the  loss,  from  a  desire  of  receiving 
interest,  reflecting,  ''  if  the  loss  of  the  pledge  were  announced,  the  debtor, 
borrowing  money  elsewhere,  would  pay  the  debt  and  demand  his  pledge  ; 
by  which  my  interest  would  be  forfeited :"  concealment  therefore  was  a 
great  offence.  Sut  interest  only  stops  after  the  loss  of  the  pledge ;  the 
interest  due  before  that  loss  may  be  received. 

The  text  of  VtIsa  must  be  applied  to  the  case  where  the  loss  of  the 
pledge  was  announced.  Consequently,  the  pledge  being  lost,  liy  the  fault  of 
the  debtor  or  of  the  creditor,  and  the  loss  not  being  announced  by  the  cre- 
ditor, interest  is  forfeited.  But  if  it  be  lost  by  the  creditor's  fault,  and  the 
loss  be  announced,  he  must  pay  the  value  of  the  pledge,  or  give  an  equivalent, 
and  may  receive  the  principal  and  interest.  In  the  same  case,  if  he  con- 
cealed Uie  loss,  he  receives  the  principal  without  interest. 

Some  are  of  opinion,  that  the  text  of  NisEOA,  "  on  the  loss  or  destruc- 
tion of  the  pledge  interest  is  forfeited"  (81,  3),  concerns  a  pledge  to 
be  used.  For  example  ;  when  the  borrower,  receiving  the  loan,  gave  as  a 
pledge  a  boat  or  the  like  for  use ;  then,  should  the  pledge  be  lost,  the 
creditor  forfeits  interpst,  and  the  debtor  loses  hia  property  :  and  this  is 
reasonable  ;  for  the  loss  is  imputable  to  both  parties  ;  to  the  debtor,  because 
be  assented  to  the  use  of  tlie  pledge  ;  to  the  creditor,  because  he  did  use  it. 
Hence  the  creditor  forfeits  interest,  and  the  debtor  loses  the  thing  pledged. 

Here  it  should  be  noticed,  that,  if  the  pledge  be  spoiled  (that  is, 
broken  or  the  like)  in  consequence  of  use,  then  only  should  this  rule  be 
applied  :  for,  if  a  pledge  be  used,  which  should  only  have  been  kept,  the  whole 
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interest  is  forfeited  ;  if  it  be  spoiled,  the  priacipal  ia  forfeited  :  if  a  plcdgr, 
liable  to  be  used,  be  actually  used,  half  iho  iutereat  is  forfeited  ;  if  it  be 
s|H)iled,  the  whole  interest  ie  forfeited.  This  ia  accurate.  However,  this 
nile  concerns  only  a  pledge  for  use  with  t!ie  assent  of  the  pledger.  If  the 
pledger  have  not  naseiited  ta  ita  use,  the  same  rule  should  be  understood, 
which  is  directed  in  the  cose  of  a  pledge  for  custody  only. 

"  The  use  of  a  jiledge,"  in  the  text  of  Vibhno  (83),  being  eijiounded 
by  ChandesWaka,  the  use  of  a  pledge  to  be  kept  only,  it  ia  proper  to 
infer  t lie  loss  of  a  pledge  for  custody  only,  in  the  phrase,  "the  creditor 
shall  make  good  the  loss  of  a  pledge."  VtAsa,  Bpseifying  "gold  or  other 
precious  tiling,"  evidently  intends  a  i)ledge  for  custody  only,  Yajnyawaioya 
(84),.  ordaiuing  the  forfeiture  of  iuterest  if  a  pledge  for  use  be  brokeji 
or  tbe  like,  adds,  "  a  pledge  spoiled  niuit  be  made  good  i'  that  j.4,  if  a 
pledge  for  custody  only  be  broken  or  tlie  like,  an  equivalent  must  be 
given.  There  is  no  impediment  to  this  induction.  Consequently  the  text 
of  NAheda,  "if a  pledge  be  lost,  the  principal  itself  is  forfeited"  (S3), 
coinciding  with  the  teicts  of  otlier  Sages,  maybe  well  expounded,  "if  a  pledge 
for  custody  only  lie  lost."  Or  if  "  lost  or  destroyed"  be  explained  absolutely 
lost,  or  totally  destroyed  by  mortality,  fire  or  the  like,  this  may  be 
nnderstood  of  a  pledge  to  be  used :  aecordingly  Yajnyawalcya,  having 
ordained,  with  a  view  to  pledges  for  custody,  that  a  pledge  spoiled  shall  be 
mnde'good,  directs  a  pledge  deslroyed  to  be  made  good  as  a  rule  concern- 
ing pledges  for  use.  But  this  also  concerns  pledges  for  custody  ;  and  thus 
the  trve  sense  of  the  expressioit,  "  a  pledge  spoiled  shall  be  made  good,"  is 
obtained.     This  tliey  hold  reasonable. 

Utiiers  say,  if  a  pledge  for  use  be  spoiled  or  rendered  unfit  for  its  pur- 
poses, interest  is  forfeited  :  the  authorities  are  the  texts  above  cited  "  on  tlie 
loss  of  a  pledge  interest  is  forfeited"  (Si,  3),  and  "there  shall  he  no 
interest  if  a  pledge  fur  use  be  damaged"  (84).  If  the  pledge  be  absolutely 
lost,  being  burnt  or  destroyed,  an  equivalent  must  be  given,  or  tlio 
principal  is  forfeited  :  the  authorities  are  othei'  tests  ;  "  the  creditor  shall 
make  good  the  ioaa  of  the  pledge"  (82)  ;  "  if  a  pledge  bo  lost,  the  princi- 
pal itself  is  forfeited"  (83);  "a  pledge  destroyed  shall  be  made  good" 
(84).  If  a  pledge  for  custody  be  spoiled  or  damaged  by  the  negligence  of 
the  pledgee,  even  without  the  use  of  it,  or  if  it  be  damaged  by  use,  inieiest 
is  forfeited  under  the  text  (SI,  3),  "and  even  if  it  be  only  spoiled  or 
altered."  if  it  he  utterly  lost  and  destroyed,  the  principal  itself  is  forfeited, 
or  an  equivalent  must  be  given,  under  the  text  (86)  "  any  pledge  being 
wholly  spoiled,  the  principal  debt  shall  be  lost,"  and  (84)  "  a  pledge  spoiled 
or  lost  must  be  made  good," 

Here  it  must  be  imderstood,  that,  when  the  pledge  is  lost  by  the  fault 
of  both  parties,  one  forfeits  interest,  the  other  loses  the  thing  pledged. 
When  it  i«  lost  by  the  fault  of  the  creditor  alone,  it  must  be  argued,  that 
tbe  creditor  shall  make  good  the  pledge  or  give  other  satisfaction 
according  to  circum stances.  The  loss  cannot  ea»ili/  hap]icu  by  tbe  fault  of  the 
debtor  alone  :  however,  should  it  anyhow  happen  6jf  hit  fault,  the  Joss  of 
the  thing  pledged  falls  solely  on  the  debtor,  as  in  the  case  of  a  loss  caused 
by  the  act  of  God  or  of  the'king. 

86. 
VhIhaspati  : — Any  pledge  being  used,  and  wholly  spoiled  by  tkcfault 

of  the  pledgee,  the  principaJ  debt  shall  be  lost,  if  the  pledge  be  of 

great  value  in  re3pcctofthedebt,and  he  must  fully  satisfy  the  ]iledgcr. 
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."  Wholly  spoiled  ;"  rendered  hKsllj  unfit  Tor  use.  "  If  the  pledge  be 
of  great  Talue,"  in  reepect  of  the  aum  due  to  tks  ertdUor,    The  Utlndeara. 

According  to  the  iMt-mentioned  opinion,  this  concema  only  a  pledge 
for  custody.  But,  according  to  the  former  opinion,  there  is  no  difficulty  in 
referring  it  to  both  »orU  of  pltdget.  "In  respect  of  tbe  aum  due  to  the 
creditor ;"  that  is,  in  respect  of  the  aggregate  of  principal  and  interest ; 
for  it  would  bo  improper  to  forfeit  tbe  principal  vbik  the  interest  remained 

"  Re  most  fully  aatitfy  the  pledger,"  by  hnmble  sttpplication  and  the 
like.  If  he  be  not  so  latdaGed,  the  pledgee  must  pay  a  aum  not  exceeding  the 
Tftlue  of  tbe  pledge.  Under  this  law,  if  clothe*,  ornaments  or  the.  like, 
received  in  pavn,  be  wholly  spoiled  by  the  wear  of  them  or  otherwise,  should 
their  value  be  equalled  by  the  amount  of  principal  and  iaterest,  then  the  prin- 
cipal and  interest  shall  be  forfeited;  if  their  value  be  not  equatlad  by  the 
principal  and  interest,  the  value  must  be  made  good.  When  clotbet  worth 
ten  luvemaa  have  beeu  pledged  for  a  debt  of  four  tutenuu,  in  consequence 
of  the  lender's  obduracy,  through  the  ignorance  of  the  borrower  or  his  want 
of  any  other  effects,  in  such  a  case  it  is  understood  that  the  value  cannot  be 
made  good  ont  of  the  principal  and  interest. 

MisRA  expounda  the  text  of  VbIbaspati  (86)  as  intending  a  debt  free  of 
interest. 

87. 

Uenu  : — Apledgemvtsinathevtaaihy  {atcQ,  that  is,  (^ainttconatnt: 

the  pawnee  bo  ttsing  it  mast  give  up  hie  whole  interest,  or  must 

satisfy  tbe  pawner  if  it  be  spoited  or  worn  out,  hj  paying  hiut  tbe 

original  price  of  it ;  otherwise,  he  commits  a  theft  cf  the  pawn. 

The  text  cooeerns  pledges  for  custody  only  :  a  pledge  to  be  kept  only, 
such  as  clothes,  ornaments  or  the  like,  must  not  be  used.  The  pawnee,  so 
uung  it,  must  gire  up  his  whole  interest,  or  must  satisfy  the  pawner ;  tiiat 
is,  if  the  pledge  be  worn  out  by  use,  he  must  satbfy  the  owner,  by  paying 
the  value  which  the  pledgee  bore  when  it  was  well  conditioned  ;  otherwise, 
he  would  bs  guilty  of  stealing  tbe  pawn.  CiTLijjCABRaTTA. 

The  text  of  VbIhabfati  also  (86)  has  tbe  same  in:porl ;  for  that  and 
the  text  oi  Vishnd  (82)  ore  expounded,  "  if  tbe  value  of  the  pledge  cannot 
be  made  good  out  of  the  principal  debt,  tbe  pledgee  must  pay  the  azceas,  or 
give  an  equivalent." 


Henu  :^The  fool,  who  secretly  uses  a  pledge  without,  though  not 
againat.  the  assent  of  the  owner,  shall  give  up  half  of  his  interest 
as  a  compensation  for  such  use. 

The  fool,  who,  in  breach  of  his  agreement  with  the  owner,  uses  by  stealtii 
effects  whit^  should  only  be  kept,  and  which  were  not  delivered  for  interest 
h/  enjoymttU,  moat  relinquish  half  his  interest  to  requite  the  use  of  tht  pawn. 
But,  if  he  use  the  pledge  by  force,  he  must  relinquish  the  whole  interest 
(87).  Cvll£oab0aita. 
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It  is  therefore  held  by  GuiiLticABHiTTA,  thai,  if  a,  pledge  for  CDstodj 
only  be  need  by  stealth,  half  ths  interett  (huuld  be  relinquished ;  but  if 
used  by  force,  the  whole  interest  chould  be  reliuquiBhed.  A.  similar  gloas 
ia  delivered  by  Gbahdibwara,  but  he  does  not  ipecif;  mhether  the  teat 
nn^^t«fm<f  the  i]«e  of  a  pledge  for  custody  or  of  a  pledge  for  use,  or  in  fend 
thewe  ot  each.  He  adds  to  the  gloss  on  the  lait  hemistich  of  the  last 
verse,  "  but  if  the  pledgee  do  not  give  up  the  iuterest,  he  must  satisfy  the 
debtor  by  paying  the  computed  value  of  such  use."  Thus  arbitntors  tell 
the  creditor  who  has  used  a  pledge  without  authority,  "thou  must  give  up 
interest."  In  that  case,  if  the  creditor  refuse  to  give  up  interest,  the  value 
of  usufruct  should  be  aisesMd  aud  deducted  from  the  amount  of  principsl 
and  interest.  The  saiue  form  should  also  be  observed  in  the  case  where 
half  the  interest  onglit  to  be  given  up. 

But  VicHESFATt  MtBRA  says,  in  every  case  vhere  the  pledge  is  used 
against  the  will  of  the  owner,  the  whole  interest  is  forfeited  ;  when  a  slave 
or  the  like,  being  pledged,  is  reasonably  employed,  half  the  interest ;  but  if 
a  pledge  for  custody  be  used,  the  whole  interest  shall  be  forfeited. 


CXttAtaka  : — He  who  employs  on  work  an  unwilling  slave  or  other 
living  pledge  without  the  assent  of  the  ovmer,  shall  be  compelled  to 
pay  the  value  of  the  work,  or  shall  receive  no  interest  on  his  loan. 

According  to  all  opinions,  this  text  does  not  solely  concern  a  pledge  for 
(iUBtody  ;  for  it  states  employment  on  work,  and  the  unwillingness  of  the 
living  pledge  ;  ^£  a  pledge  for  custody  cannot  he  witling,  nor  can  it  perform 
work.  The  text  ooncerus  both  a  pleage  for  cuslody,  and  a  pledge  for  use. 
The  sense  of  the  text  is,  "  he  who  employs  in  labour,  without  the  assent  of 
tbe  owner,  a  pledged  slave  or  the  like,  who  is  unwilling  to  work,  shall  be 
compelled  to  pay  tbe  value  of  his  labour,  or  shall  receive  no  interest." 

The  Betiideara. 

According  to  Misba  the  interpretdtion  is  the  same.  "The  value  of 
the  work ;"  whatever  is  tbe  jurt  hire  for  the  work  performed  by  the  slave, 
or  whatever  has  been  gaiaed  through  his  labour.  It  may  also  be  under- 
stood of  the  hire  of  boats  or  the  like:  hut  in  this  case  employment  on  work 
b  figurative.  Although  "  unwilling"  be  a  superfluous  term  in  respect  of 
boats  and  the  like,  since  it  is  only  signiScant  in  respect  of  slaves  and  the 
rest,  there  ia  no  objection  to  a  comprehensitie  interpretation. 

If  a  debtor,  through  aaxiety  for  the  ceiebrotvm  of  a  festival,  or  through 
generosity,  assent  to  the  use  of  the  pledge,  and  alto  stipulate  other  interest, 
in  that  case  there  ia  no  forfeiture  of  interest :  to  make  this  evident  it  is  said, 
*'  without  tbe  assent  of  the  owner."  If  a  slave,  whou  employment  is  not 
authorized,  be  unwilling  to  work,  and  be  nevertkeUu  empUyed,  interest  is 
forfeited;  therefore  the  Sage  adds,  "  unwilling."  Consequently,  if  a  slave  ' 
be  employed  without  his  own  consent,  and  without  permission  from  his  mas- 
ter, the  pledgee  most  give  up  his  whole  interest ;  with  the  slave's  consent, 
bnt  without  his  master's  permission,  half  the  interest  (for  this  coincides  with 
the  text  of  Hehu  (88);  with  the  master's  permission,  but  against  the 
slave's  will,  also  half  the  interest :  else,  "  unwilling,"  in  this  text,  would  be 
insignificant. 
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This  text  may,  hoieeoer,  be  restricted  to  pledges  for  custody  only.  Thus 
the  verb  "  do"  sieniBea  act  ur  tranaact,  as  it  is  explained  by  those  who  are 
eouveraant  with  law  ;  "  work,"  employment  or  um  of  a  copper  caldron  or 
the  like  to  hold  or  boil  rioe.  He  trbo  so  uses  such  a  Tet^se),  is  meant  bj/thi 
text.  "Without  the  aaaeut  of  the  owner,"  as  before  explnined.  "Unwil- 
ling ;"  concerning  which  pUage  it  is  not  the  will  or  iuteution  of  the  owner 
that  the  creditor  should  benefit  l>y  the  use  of  that  caldron.  Such  will  or 
intention  is  presumed,  when  the  owner,  seeiug  or  bearing  of  the  use  of  the 
pledge,  manifests  no  displeasure.  Itshould  not  be  olijected,  that  ihepkrase, 
"  without  the  assent  of  the  onmer,"  becomes  unmeaning.  AUhough  it  were 
against  his  wish,  he  may  consent  through  favour  or  the  like. 

When  a  slave,  a  cow,  or  the  like,  has  been  pledged,  and  interest  has  been 
separately  stipulated,  food  must  be  supplied  by  the  pledger  alone.  In  such 
a  case,  if  the  creditor  througli  tenderness  supply  their  food,  he  shall  receive 
interest,  even  though  he  employ  them  on  work.  If  the  debtor  furnish 
food,  but  the  slave  perform  with  good  humour  some  trifling  work  for 
the  creditor,  there  is  no  forfeiture  of  interest.  Wlien  such  a  coutract  is 
made,  it  inust  be  attributed  to  the  aniiety  of  i!ie  debtor  for  the  celebration 
of  some  festival,  mherefore  he  submiti  to  such  terms. 

From  the  expression  "without  assent,"  in  the  text  of  CATvirA>'A,  if 
is  inferred,  thai,  should  a  slave  be  employed  even  with  his  own  consent,  but 
without  tlie  sanction  of  his  manter,  faalf  the  interest  is  forfeited  ;  if  he  be 
conijielled  by  force,  the  whole  interest  is  forfeited.  But,  should  a  pledge  for 
custody  be  used  without  the  assent  of  the  owner,  the  whole  interest  is  for- 
feited, even  though  uo  force  be  employed  ;  as  is  suggested  by  the  term  "  for 
custody  only,"  in  the  text,  "if  a  pledge  for  custody  only  be  used,  there  shall 
be  no  intiirc'St"  (84).  This  interpretation,  consistent  with  the  gloss  of 
MiSRA,  is  best.  However,  should  the  owuercoiiseut  to  the  use  of  a  pledge, 
which  regularly  ought  to  be  kept  only,  and  stipulate  other  interest,  there  is 
1)0  forreiture. 

If  the  pledgee  maltreat  a  slave  unwilling  to  work,  be  shall  be  lined. 


CXtyXyana  : — But  he  who  with  words,  or  with  blows  struck  on  a 
sensible  \)Sxt,  ioBults  or  pains  a  pledged  slave  or  the  like  refusing 
to  work,  shall  forfeit  tlie  interest  of  kia  loan,  and  pay  the  Srst 
amercement. 

This  text,  from  tbe  title,  un3er  which  it  m  introduced,  shows  that  he 
who  so  abuses  his  pledge,  shall  receive  no  interest.  The  first  amercement 
is  here  mentioned  incidentally.  The  Retndcara. 

Since  this  text  is  inserted  under  the  head  of  Forfeited  Interest,  the  loss 
of  interest  is  implied.  Tbe  amount  of  the  first  amercement  and  other  fines 
has  been  variously  stated  by  Mbbi;,  Narbda  and  others ;  and  it  should  be 
regulated,  in  the  title  of  Fines,  according  to  the  degree  of  tbe  offence.  The 
sense  of  tbe  text  is  this  :  "  he  who  hurts  a  slave,  or  other  living  pledge,  with 
blows  of  a  staff  or  stick  struck  on  a  noble  part,  or  who  menaces  him,  shall 
pay  as  »  fine  tbe  first  amercement,  and  of  course  shall  receive  no  interest." 
The  word  "  stafiP'  is  used  generally,  intendiug  any  instrument  for  ipjfieting 
corporal  pain. 
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Does  this  text  concern  a  slave  or  other  similnr  pledge  employed  with- 
out the  asaeiit  of  the  owner,  or  universully  any  slave  or  other  living  pledge  P 
If  it  be  Esjd,  the  first  aloae  is  suitable  ;  for,  when  the  employment  of  a  slave 
or  the  like  has  been  authorized  by  the  owner,  be  may  be  tasked  by  the  cre- 
ditor as  if  he  were  his  own  slave  ;  should  he  refuse  to  work,  proper  chastise- 
ment may  be  inflicted  ;  and  this  is  consistent  vith  reason  ;  the  text  is  there- ' 
fore  properly  referred  to  the  unauthorized  use  "  of  a  pledged  slave :"  that  is 
denied  ;  for  he  should  only  be  bidden  to  work,  although  his  employment 
have  been  authorized.  The  slave  of  another,  who  has  amicably  authorized 
his  employment,  should  not  be  beaten  :  even  though  the  usufruct  were  as- 
signed in  lieu  of  interest,  the  pledgee  should  only  tell  the  owner,  "  yonr 
slave  does  not  perform  my  work,  you  must  assign  other  interest ;"  on  this 
information  the  owner  must  do  what  is  proper  ;  if  the  creditor  act  otherwise, 
be  incurs  a  fine.  The  last  supposition  is  alone  right.  Accordingly  it  ia 
said  in  the  Seln&cara,  "  this  text,  from  the  title  under  which  it  is  intro- 
duced, shows  that  no  interest  shall  be  received."  On  any  other  construe-  ' 
tion,  the  forfeiture  of  interest  is  already  suggested  by  another  text  (89), 
and  it  would  be  therefore  improper  to  establish  an  iniplied  sense  of  this  ti;xt. 

UiHD  ordains  that  no  interest  shall  be  received  even  in  the  case  of  using 
a  pledge  which  regularly  may  be  used, 
91.* 
Menc  1 — If  he  take  a  beneficial  pledge,  w  a  "pledge  to  he  used  for  his 

pi'ofit,  he  must  have  no  otlwr  interest  on  tho  loan. 

If  land,  a  cow,  a  slave,  or  the  like,  be  delivered  as  a  pledge  to  be  used, 
the  creditor  shall  not  receive  the  interest  already  ordained  on  loans  of 
money.  OuLL^cAfiHArrA, 

By  this  phrase,  "  land,  a  cow,  a  slave,  or  the  like,"  the  reference  to 
pledges,  which  regularly  may  be  used,  is  made  evident.  It  might  be  proper 
to  say,  "  land,  cons,  slaves,  gold  or  the  like  ;  for  all  concur  in  tlie  forfeiture 
of  interest,  if  a  pledge  be  used,  which  ought  only  to  have  been  kept.  By  the 
expression,  "  delivered  as  a  pledge  to  be  used,"  a  loan  bearing  that  interest, 
which  consists  iu  the  usufruct  of  the  pledge,  is  intimated.  To  remove  tlie 
iDConsistcDcy  of  denying  interest,  the  Sage  adds  "  on  the  loan  ,-"  meaning  no 
such  interest  as  previously  ordained  by  Msf  ir  in  the  furm  of  pecuniary 
interest  ou  loans  at  the  rate  of  an  eightieth  part  and  so  forth.  CallOca- 
BRATTA  expresses  the  same  in  his  gloss,  "  already  ordained."  Consequently, 
if  the  use  of  the  pledge  have  been  settled  by  way  of  interest,  no  other  interest 
shall  be  received. 

But  Chandbswara.  expounds  "  beneftcinl"  aclttalli/  used.  Having  ex- 
plained thb  text  as  denying  interest  generally,  he  cites,'  as  a  special  rule,  the 
text  (88),  which  ordains  the  relinquish  ment  of  half  the  interest,  "  if  a 
pledge  be  used  without,  but  not  against,  the  assent  of  the  owner,"  pre- 
facing tlie  text  ivith  the  tsord  "  so."  Again  premising  "  so,"  ho  cites  the 
text  of  Menc  (87),  and  expounds  it  as  ordaining,  that,  if  a  ])ledge  be  used 
by  force,  though  its  use  be  forbidden,  the  whole  interest  must  be  given  up. 
Consequently  there  is  no  difficulty  in  referring  these  three  texts  to  pledges 
for  custody  only.  In  this  case  the  text  last  quoted  (91)  concerns  a  pledge 
of  which  the  uriB  has  been  stipulated,  and  so  forth,  being  intended  to  pro- 
hibit interest  according  to  circumstances.      It  should  not  bo  objected,  since 
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the  use  and  profit  of  the  pledge  is  received  at  iiiterest,  ho«r  is  interest  to  be 
relinquished  ?  If  the  pled){e  be  used,  half  the  interest,  <that  is,  hiJf  of  the 
legal  or  of  the  itipulsted  interert)  must  be  giveu  up,  because  tkeuxofthe 
j^dge  wat  not  settled  in  lien  of  interest.  YAjniawalota  (81)  orduns  the 
forfeitura  of  the  whole  intoreit,  ia  every  case  where  a  pledge  for  custody 
oulj  is  used. 

If  a  pledge  to  bo  kept  only,  as  clothes,  ornaments,  or  the  tike,  be  used, 
there  shall  be  no  interest ;  nor  if  a  beneficial  pledge,  aa  an  ox  or  the  tike,  be 
rendered  unfit  for  use.  The  DlpaciUicd. 

That  is,  if  it  be  rendered  unfit  for  use,  there  shall  be  no  interest.  A 
similar  glosa  is  delivered  in  the  Betndcara.  But  ifa  pledge,  nhich  regular- 
ly may  be  used,  be  aetualljf  used,  since  the  relinquishmeut  of  half  the  inter- 
est  ia  ordained,  the  vnivertal  prohibition  of  interest  \k  unfit.  As  fur  a 
pledge  to  be  kept  only,  if  that  pledge  t>e  used,  the  forfeiture  of  interest 
muft  be  regulated  in  due  proportion.  For  iustanoe,  both  the  value  of  the 
usufruot  aud  the  amounl;  of  interest  should  be  ascertained  and  compared  ; 
as  has  been  mentioned  under  the  bead  of  Prohibited  Iiitereet. 

By  the  use  of  a  pted|;a,  however  inconsiderable  tlxe  value  of  itt  utufrMt 
may  he,  the  interest  is  forfeited,  howevar  great  iU  anunint  ;  because  the 
pledgee  has  violated  the  terms  of  the  agreement. 

The  author  of  the  Mit6eihard. 

"  Terms  of  the  agreeroeot :"  the  bargain  :  ft  pledge  delivered  for  use 
being  a  pledge  to  be  used,  and  &  pledge  delivered  for  custody  only  beiog  a 
pledge  to  bo  kept. 

But  MisSA  Bsys,  forfeiture  of  interest,  if  a  pledge  for  custody  only  be 
used,  la  one  rule ;  forfeiture  of  interest  on  the  unauthorued  use  of  a  pledge 
which  regularly  might  be  used,  is  auotber  rule  ;  and  forfeiture  of  interest  if 
the  pledge  be  damaged,  is  again  another  rule.  The  meaning  has  been 
already  explained.  The  meaning  of  the  second  rule  is,  thst  half  the  interest  ia 
forfeited  by  the  anautboriaed  use  of  a  pledge,  which  regularly  might  be  iiaed  ; 
and  the  whole  interest  by  the  use  of  such  a  pledge,  if  the  profit  were  assigned 
iu  lieu  of  interest,  or  if  it  be  used  against  the  couseut  of  the  owner. 


VbIhasfati  : — If  the  creditor,  through  avarice,  use  a  pledge  before 
interest  cease  od  the  loan,  or  before  the  stipuhtted  period  expire, 
the  debt  shall  bear  no  further  interest 

2.  Like  a  deposit,  tbs  pledge  must  be  carefully  kept ;  interest  h 
forfeited  if  it  be  damaged. 

If  it  be  agreed  that  a  pledge  shall  be  used  at  a  specified  time,  it  must 
not  be  osed  while  the  period  is  incomplete.    This  is  declared  by  the  UM. 

I'he  Betndeara. 

For  example  ;  a  l>orrower  receives  a  loon  on  the  security  of  a  pledge, 
and  makes  an  agreement  in  this  form  :  "  this  pledge  shall  remain  in  your 
poaseasion,  if  I  do  not  discharge  the  debt  at  the  expiration  of  five  years,  the 
pledge  shall  be  enjoyed  by  you  :"  and  the  borrower  pays  interest  independ* 
ent  thereof.  In  this  case  the  use  of  the  pledge  before  the  stipulated  period 
ia  unauthorized ;  it  should  not  be  taken.     But  when  the  period  haa  expired, 
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then  only  alull  tiie  pledge  be  oaed ;  and  intereat  is  not  thereby  forfeited. 
If  the  debt  vere  contracted  with  an  agreement,  "  I  will  redeem  the  pledge 
when  the  principal  is  doubled  ,*"  then  if  the  pledge  be  not  redeemed  although 
the  debt  be  doubled,  the  pledge  may  be  used  after  notice  given  to  the 
debtor's  kinsman,     in  that  case  also  there  ia  no  further  interest  (]  19). 

This  use  of  a  pledge  is  legal :  but  how  can  amic&ble  enjoyment  of  a 
pledge  which  it  ia  in  the  debtor^a  power  to/orbid,  be  juatified  by  law  ?  If  a 
creditor  use  a  pledge  without  the  asnent  of  the  owner,  before  the  stipulated 
period  expire,  and  before  interest  cease  on  the  debt,  he  forfeits  the  interest 
previously  agreed  on,  and  which  had  not  been  paid.  But  if  the  interest  have 
been  paid,  a  deduction  must  be  made  from  the  principal.  This  is  deduced 
from  the  text  of  Cattatana  (89),  and  from  common  sense.  If  the  owner, 
when  the  debt  is  contracted,  amicably  consent  to  the  use  of  the  pledge, 
interest  is  not  forfeited  :  this  is  reasonable. 

Does  the  test  of  Vbibaspati  (92)  concern  a  pledge  to  be  used,  or 
a  pledge  to  be  kept  only,  or  both  P  On  the  0rst  supposition  it  would  be 
wrung.to  eay,  that  a  pledge  for  custody  may  not  be  used  when  interest  has 
ceased  on  hecomiTtg  equal  to  Uie  principal,  and  when  the  stipulated  period 
has  expired  ;  for  t^e  use  of  a  pledge  given  for  cnstody  is  authorized  after  the 
debt  is  doubled  (121,  3).  Un  the  second  suppositioc,  what  is  the  rule  in 
respect  of  a  pledge  for  use  f  If  it  may  be  used  from  die  date  of  hypotheca- 
tion, there  is  a  contradiction  to  reason  in  altevring  both  the  use  of  a  pledge 
and  the  receipt  of  interest  independent  thereof.  If  it  may  not  be  used,  even 
when  the  period  has  expired  and  the  debt  has  ceased  t-o  bear  interest,  it  is 
inconsistent  with  reason  that  a  pledge  for  custody  may  be  used,  but  a  pledge 
for  use  may  not  be  used.  On  the  third  supposition,  the  distinction  of 
pledges  for  cnstody  and  for  use  would  be  fruitless. 

To  this  it  is  answered,  the  text  concerns  both  ;  but  the  distinction  has 
its  use.  The  unauthorized  use  of  a  pledge  for  custody  only,  even  though 
not  txpreMly  forbidden  by  the  owner,  induces  a  forfeiture  of  interest 
(84).  If  an  employable  pledge  be  used  without  the  consent  of  the 
ovner,  half  the  interest  is  forfeited  ;  but  against  liis  consent,  the  whole 
interest  (87  and  88).  A  pledge  for  custody  only  (81)  signifies  a  pledge 
not  delivered  for  use,  and  unlimited  as  to  time.  Such  ia  the  opinion  of 
VicHBSFATi  MiSBA.  But,  according  to  Cullocabhatta,  the  same  mast  be 
affirmed  of  a  pledge  for  cnstody  which  is  affirmed  of  a  pledge  for  use  ;  else 
it  is  a  diaparagunent  to  him  that  he  has  not  distinguished  them. 

If  a  pledge  for  use  or  custody  be  spoiled  or  altered,  the  interest  is 
forfeited  (81,  3)  ;  if  it  be  lost  or  destroyed,  the  principal'  itself  and  the 
interest  are  forfeited  (83,  81,  8,  87  and  86)  ;  for  the  term  nsed  in  the  text 
(81,  3)  is  explained  in  the  Retttdeara,  "  on  the  loss  or  destruction  of  the 
pledge  by  the  fault  «f  the  lender."  It  is  ordained  in  the  rule  of  Vishhu 
(S3)  and  text  of  Yajntawalcta  (84),  that  the  loss  of  a  pledge  must  be 
nude  good.  An  alternative  ia  thtu  stated,  the  delivery  of  an  equivalent  in 
Ueu  of  the  pledge,  or  tiie  forfeiture  of  principal  and  iutereat.  A  third  case 
is  stated;  payment  of  the  pecuttiary  value  of  the  pledge  (85).  All  this 
Mtat  be  explained  aacat&mzXo  the  fitness  of  the  thing  forvM;  since  it  is 
rirtnalJy  the  same,  whether  a  thing  be  rendered  wholly  unfit  for  use,  or  be 
totallv  destroyed.  But  a  pledge,  though  rendered  unfit  for  use,  becomes 
the  ^perty  of  the  creditor ;  for  that  ia  reasonable.     By  the  mere  use 
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nf  a  pledge  [or  custody  only,  ioterest  is  forfeited,  as  appears  from  the  term 
"  a  pletQ;e  for  custody"  in  the  text  of  YXjntawalcta  (84)  :  but  it 
is  proper  to  assert,  that  interest  ia  not  forfeited  by  the  authorized  nso  of  » 
pledge  which  regularly  should  only  be  kept.  In  general,  there  is  no  forfei- 
tnre  of  interest  by  the  auJiorized  use  of  a  pledge  which  regularly  may  be 
used.  Interest  is  forfeited  by  the  employment  of  a  slave  or  the  like  against 
Ms  will,  though  authorized  by  his  master  (89).  Whether  the  employment 
of  him  be  authorized  or  unauthorized,  if  an  unwilling  slave  bo  beaten,  a 
fine  shall  be  paid  (90).  If  an  employable  pledge  be  used  without  the 
conaeutof  the  owner,  half  the  interest  is  forfeited  (88).  If  it  be  used 
against  hb  consent,  the  whole  interest  is  forfeited  (87). 

In  the  gloss  of  CdllAoabhatta  it  is  stated,  that  the  text  concerns  a 
.  pledge  for  custody  only.  His  meaning  has  been  already  explained.  A  pledge, 
vhe&er  such  as  should  be  kept  only  oi  such  as  may  be  used,  must  not  be 
used  before  the  stipulated  period  expire,  or  before  interest  reach  its  limit. 
If  it  be  used,  interest  is  not  valid  against  the  price  of  its  use.  The  value  of 
the  use  must  be  discharged  out  of  the  interest  due.  This  is  eonaisteht  with 
reason.  If  a  pledge,  either  for  custody  or  for  use,  be  rendered  partially 
unf.t  for  use,  interest  is  forfeited  in  proportion  to  the  injury  and  damage 
(92  and  84),  By  stating  forfeiture  of  interest  in  proportion  to  the  injury 
or  damage,  the  disparity  of  forfeiting  the  whole  interest  for  trifling  damaj;e 
is  removed.  But  those  who  follow  the  opinion  of  the  author  of  the 
Mitdctkara  must  afBrm,  that  the  whole  interest  is  forfeited  under  the 
authority  of  the  text,  however  inconsiderable  the  damage,  as  well  by  the 
use  of  a  pledge  to  be  used,  as  by  that  of  a  pledge  for  cuatody.  Thb  is  liable 
to  objections.  Others  say,  if  the  use  of  the  pledge  be  stipnlated  by  tray 
of  interest,  there  shall  be  no  other  interest  (91).  Otherwise,  interest  ia 
allowed  at  the  rate  of  an  eightieth  part  and  so  forth. 

If  the  loss  be  caused  by  the  act  of  God  or  of  the  king,  what  should  be 
clone  F     On  this  point, 


VeIhaspati  ordains  : — If  a  pledge  be  destroyed  by  the  act  of  God  or 

of  the  king,  the  creditor  shall  either  obtaia  another  pledge,  or 

receive  the  sum  hiU,  together  with  interest. 

"  Bo  destroyed ;"  become  altogether  unfit  for  um.  The  Retndcara. 

If  the  debtor  cannot  immediately  discharge  the  debt,  be  must  deliver 
another  pledge.  If  he  cannot  deliver  another  pledge,  he. must  immediately 
discharge  the  debt :  for  without  supplying  the  word  '  immediately,'  the 
alternative  of  deliverin;^  another  pledge  or  paying  the  debt  would  be  ineffec- 
tual. But  if  he  be  utterly  unable  to  do  either,  the  debt  is  from  that 
period  unsecured  by  pledge  or  surety  ;  and  the  creditor  shall  receive  the 
proper  interest  on  such  debts. 

94. 
VtAsa  : — If  the  pledge  be  destroyed  by  the  act  of  God  or  of  the  king, 
no  fault  is  by  any  means  imputable  to  the  creditor;  and  immedi- 
ately after  the  loss  of  that  pledge,  the  debtor  shall  always  be  com- 
pelled to  pay  the  debt  with  intereet,  or  deliver  another  pledge. 
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"  Shall  be  compelled  to  pay  the  debt ;"  '  with  interest'  and  '  iramedi- 
ateiy'  must  be  aupplied.  The  particle  has  the  sense  of  "  or,"  since  the  text 
has  the  same  import  with  that  of  VkEhaspau  (93). 

'■  Shall  be  compelled  to  pay  the  debt ;"  shall  be  required  to  pay  the 
defti;  for  most  correct  speakers  admit  the  cauaa!  passive  for  certain  verbs 
only,  such  as  go,  use,  know,  and  the  like;  andJbo  verb  give  or  pay 
could  not  otherwise  be  employed  in  the  causal  pBSsive :  it  could  not  be  said, 
the  debtor  shall  be  compelled  to  deliver  another  pltdge.  The  same  must  be 
underatood  aUo  in  subsequent  pliraaea  of  this  tort  used  by  nuthore. 

'     95. 
NAbeda  : — When  a  pledge,  though  carefully  preserved,  is  spoiled  iu 
course  of  time,  another  pledge  must  be  delivered,  or  the  amount  of 
principal  and  interest  must  be  paid  to  the  creditor. 

"  Spoiled  ;"  totally  unfit  for  use.  "  The  amount ;"  the  sum  borrowed, 
with  interest :  for  the  purport  is  the  same  with  the  preceding  texts.  If  a 
pledged  cow  or  the  like  in  the  course  of  time  become  old,  or  otherwise  uselas 
another  pledge  must  be  delivered. 

96. 

TAjhyawalcya  ; — By  the  acceptance  or  actual  possession  of  a  pledge. 
Hie  validity  of  the  contract  is  maintainedA*^)  It  it  be  spoiled,  though 
carefully  kept,  another  chattel  must  be  pledged,  or  the  creditor 

-    must  receive  the  amount  of  prmdpal  and  interest. 

"  By  the  acceptance  alone  ;"  by  actiial  occupancy  alone.  By  accept, 
ance  and  use  of  a  pledge,  not  by  mere  indication.  IhoIXpacalicd, 

"  By  use  ;"  alluding  to  a  pledge  delivered  for  use.  This  will  be  ex- 
plained under  the  head  of  the  Validity  of  Pledges. 

"  By  acceptance"  of  a  pledge  for  use  or  custody ;  by  actual  possession 
or  eujoyment,  the  hypothecation  is  rendered  complete  ;  not  by  the  mere 
attestation  or  execution  of  a  written  contract  and  the  like.  The  Betjiacara, 

C^ttAtana  : — When  a  pledge  becomes  un£t  for  use,  or  perishes,  with- 
out any  fault  on  the  part  of  the  creditor,  the  debtor  shall  be  com- 
peUed  to  deliver  another  pledge ;  for,  he  is  not  exonerated  from 
the  debt. 

{*S)  It  U  evident  from  thii  Uzt  ot  YijNiAlrALCTA  that  among  HiLdiu,  a  mortgaige  or 
pladge  uDaoagmpuilBd  by  pomoBaion  conDsra  na  title: — aeveithalsw,  Jaoinmatua  argosi  that 
K  lymbolicil  delivary  of  poueuiou  ii  Eoffldent  to  conatltnte  tltls  is  aome  inituiw*.  Vida 
infra,  coamieiitB  on  v,  126.     In  ouei  *bero  tbar*  ji  otlur  ovldmioe  of  tnuafer. 


a  Bengdlf  mort^t^t,  altliaQgh  mmccompanfed  by  po»eBiia_, 

36.    XIis  doctnne  of  an  eqaitabla  mortsaffo  ia  nut  appluable  to 

PlBL,  C.  J.  Ita.)~EDlIO&, 
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When  a  pledgo  becomes  unfit  for  use,  or  perishes,  provided  that  de- 
triment or  deEtnictioQ  be  not  caneed  by  any  fault  on  the  part  of  the  creditor, 
the  debtor  aiiall  be  compelled  to  deliTer  another  pledge :  in  tbis  oaae, 
the  debt  ia  not  cancelled  by  the  meie  loia  of  the  pledge.  The  Sage  makes 
that  evident  "  Because"  should  be  supplied.  Because  the  debtor  is  not 
in  such  a  case  exonerated  from  the  debt,  therefore,  aiTotber  pledge  must  be 
delivered,  or  payment  be  made.     A  similar  glosa  is  delivered  in  the  Retndcara. 

As  for  what  some  afGrni,  that  if  a  pledged  cow  or  the  like  die  by  acci- 
dent, ,the  creditor's  money  and  the  pledger's  property  are  lost,  that  ia  only 
founded  on  approved  usa^e,  not  inconsistent  nith  divine  law.    The  Ret^tdcara, 

A  similar  remark  is  made  in  the  Ckintdmeni,  and  by  BnAVAnxvA  and 
others.  The  meaning  is,  that  the  creditor's  loss,  nbena  pledge  is  destroyed 
without  any  fault  on  hia  part,  ia  not  confirmed  by  any  Sage,  Bat  local 
usage  on  tbis  point  should  not  be  abolished. 


The  rffmGTiapuivinaiCitedbjthemodeniViCHESPATiandbyRAOBTi- 

NAKDANA : — A  man  should  not  neglect  the  approved  customs  of 

districts,  the  equitable  rules  of  his  family,  or  the  particular  laws 

of  his  race. 

99. 
In  whatever  country,  whatever  usage  has  passed  through  successive 

generations,  let  not  a  man  there  disregard  it ;  such  usage  is  law  in 

that  country. 

Here  it  should  be  remarked,  that  if  some  Brahmana  have  borrowed 
money  on  a  mortgage  of  bis  land  situated  near  a  river,  and  that  land 
be  afterwards  washed  away  by  the  river,  it  is  not  seen  in  practice,  that  the 
creditor's  money  is  lost.  Accordingly  it  is  said  in  the  Bttnicara,  "  %  pledged 
cow  or  the  like."  This  is  founded  on  the  following  practice  :  A  cow  of 
small  value  dying,  tbe  debtor  asserts,  "  be  did  not  give  sufficient  attention 
to  her  cure ,-"  the  creditor  affirms,  "  I  gave  tbe  properest  remedies."  On 
this  question  a  decision  conld  not  be  passed  without  minute  investigation. 
Arbitratcrs,  therefore,  mediate  and  determine  that  the  loss  shall  be  borne  by 
both  parties.     This  practice  appears  to  be  the  ground  of  the  usage. 

From  the  e.ipressiou  "  perishes"  or  dies,  it  is  evident  that  when  a  pledged 
cow  or  the  like  dies,  and  from  the  expression  "  becomes  unfit  for  ose," 
that  when  it  becomes  totally  unserviceable,  the  debtor  shall  be  compelled  to 
deliver  another  pledge.  Although  a  copper  caldron  or  tbe  like,  and  land  or 
other  immoveable  property,  cannot  die,  yet,  as  its  total  destruction  is  similar 
to  tht  death  of  an  animal,  the  same  rule  should  be  understood  ;  for^  although 
it  be  not  expressly  stated  in  the  texts  of  VtIsa  and  others,  such  is  tbe 
import  of  the  tezte.  As  the  principal  is  forfeited  when  the  destruction  of  a 
pl«lge  is  caused  by  the  fault  of  the  creditor,  because  it  is  in  efeet  the 
same  with  such  a  pledge  vitiated  ;  so.  in  this  case  also,  another  pledge  most 
ba  given,  because  both  are  in  ^tct  the  same.  This  may  be  inferred  from 
reasoning. 

Why  is  "destroyed,"  in  the  text  of  Vrihispati  (93),  expounded 
'  rendered  totally  unfit  for  use  V    The  answer  is,  to  show  that  aootber 
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pled^  muflt  also  be  given,  if  the  pledge  be  rendered  totally  unfit  for  use. 
If  it  be  not  destroyed  by  the  creditor's  fault,  from  what  cause  does  the  loss 
happen  ?  It  must  be  understood  that  the  loss  happens  by  the  act  of  God, 
or  of  the  king  ;  for  the  purport  is  the  same  with  the  text  of  Vyaba  {94), 
and  with  the  test  of  VitEHiSPATi  (93). 

The  act  of  the  king  is  ?nMn("o/' pillage  by  an  nrmy,  and  the  like;  the 
act  of  God  intendi  the  fall  of  a  thunderbolt,  or  the  like  :  and  this  generally  ; 
comprehending  the  act  of  an  enemy,  the  couflagration  of  a  house  or  the  like, 
the  depredations  of  robbers  and  so  forth.  On  this  and  other  points  the 
reader  himself  must  deduce  just  inferences  from  reasoning,     The  Setndcdra. 

100. 
YaJNYAWALcya  : — Mortgaged  land  being  carried  away   by  a  rapid 

stream,  or  being  seized  by  the  king,  another  pledge  of  land  must 

be  deliTeved,  or  the  suni  lent  must  be  restored  to  the  lender. 

This  text  is  applicable  to  tlie  case  of  a  pledge  destroyed  or  lost  by  fracture, 
theft,  combustion,  or  the  like. 

"  Or  being  seized  by  the  king  ;"  in  tome  eatet  it  may  be  legally  seized 
by  the  king,  to  sell  it  for  a  fine  imposed  ou  the  debtor,  or  because  the  king 
has  not  actualtp  given. the  land  which  he  had  declared  an  intention  of  giving 
to  the  debtor,  who  is  a  soldier,  or  the  like.  Illegally  it  may  happen  in  other 
cases  also. 

"Another  pledge  ;"  of  land  mush  be  understood.  If  he  do  not  deliver 
that,  the  sum  borrmved  mast  be  repaid  by  the  debtor,  with  interest 

The  Retndcara, 

"Another!"  thnt  is,  other  than  the  pledge  originally  delivered.  "A, 
pledge  of  land  ;"  this  is  reasouable  :  but  if  other  laud  cannot  be  delivered, 
any  other  pledge  may  be  given.  However,  if  the  former  pledge  were  deii- 
Ter^  for  enjoyment,  he  must  now  also  give  a  pledge  adapted  to  that  purpoie. 
Or,  if  that  cannot  be,  he  must  give  a  pledge  for  confidence  only,  and  pay  a 
sum  equal  to  the  value  of  the  usufruct  of  the  former  pledge,  until  the  debt 
be  discharged.  But  if  separate  interest  be  p:iid,  and  the  use  of  the  pledge  be 
allowed  through  coraplacency,  by  tlieae  words,  "  you  may  use  the  pledge  ;" 
in  that  case  the  value  of  usufruct  need  not  be  paid. 

It  is  thus  evident,  th.-it  if  mortgaged  laud  be  destroyed,  the  loss  falls  on 
the  debtor  alone.  "  I.aiid"  is  an  instance  only,  suggesting  also  kine,  gold, 
Ibod  the  like.  "  Carried  away  by  a  rapid  stream"  is  merely  illustrative  of  a 
loss  happening  by  the  act  nf  Goo  ;  for  it  has  the  same  import  with  the  fol- 
lowing Uxi  ; 

101. 
CatvAyana  : — Whatever  pledge  has  been  lost  by  the  act  of  GoD  or 

the  king,  the  -debt,  for  which  it  wa^  given,  shall  be  paid  by  the 

debtor  to  the  creditor,  with  interest. 

The  sense  suggested  by  this  text  is,  "  whatever  pledge,"  whether  fur 
nutody  only,  as  gold  or  the  like,  or  for  use,  as  land  or  the  like,  ka$  betn  lott 
"  by  the  act  of  the  king,"  or  of  his  officers  or  the  like  ;  or  by  the  act  of  QoD, 
■■  carried  away  by  a  rapid  stream,  or  destroyed  by  fire,  Ac  Accordingly  it 
b  said  in  the  Betndcara,  "  carried  away  by  a  rapid  stream  is  illustrative  of  a 
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loss  happening  by  the  act  oE  Qod."    This  text  (100)  is  not  quoted  in  the 
llildctliard  and  Dipacalied. 

Creditor  and  lender  signifyiDg  the  same,  the  Inga  of  the  pledge  falls  on 
the  debtoc.  This  text  urdaina  payment  of  the  debt  with  iutereatr ;  there  ia 
not  consequently  a  needlets  repetition  of  the  former  text  (97).  However, 
"  lost"  is  merely  an  instance  of  spoiled,  and  so  forth  ;  for  the  text  coincides 
Tvith  that  of  NXbbda. 

Sect.  II. — On  the  Redemption  of  Pledges. 
When  the  debtor,  tendering  the  sum  duo,  claims  the  release  of  the  pledge, 
what  should  be  done  by  the  creditor )     A  small  part  only  being  tenderal, 
should  it  be  accepted )  or  should  the  whole  amount  of  the  debt  be  alone 
accepted  t     As  to  the  first  supposition, 

102. 

VkIhaspati  ordains : — The  whole  amount  due  to  the  pledgee   not 

being  paid,  be  shall  on  no  account  be  compelled  to  restore   the 

pledge  against  his  will,  nor  shall  U  be  obtained  fi'om  Aim  by 

deceit  or  confinement. 

"The  pledgee,-"  in  the  sixth  case,  but  with  a  dative  Bett3Q;tohim  who 
has  received  the  pledge,  namely,  to  the  creditor.  If  the  whole  amount  of 
principal  and  interest  be  not  paid  to  the  creditor,  he  shall  not  be  compelled 
by  the  king  to  rentore  the  pledge  against  his  will.  A  pledge  must  therefore 
be  released  by  the  creditor,  on  receipt  of  the  entire  sum  due,  not  on  receipt 
of  a  part  only.  If  the  greater  part  of  the  whole  debt  have  been  discharged, 
shall  the  pledge  be  retained  on  account  of  the  smaller  part,  •or  noti  In 
answer  to  this  question,  the  present  text  ia  propounded.  The  Sage  adds,  he 
shall  not  be  forced  to  restore  it  by  legal  deceit,  or  any  other  of  the  modes  of 
recovery. 

"  By  deceit  or  coufinemeut ;"  the  first  term  ia  explained  by  some,  deceit 
or  fraud.  "  Confinement  •"  sitting  constantly  at  his  gate,  or  the  like,  as 
will  be  erplwned.  The  word  "  or"  is  indefinite,  also  suggestiJQg  a  law-suit 
and  the  like.  It  should  not  be  objected,  that,  from  the  terms  of  the  defini- 
tion of  twt/W  confinement  (239),  its  acceptation  is  restricted  to  payment 
obtained  from  a  debtor.  Such  a  definition,  being  merely  explanatory,  is  not 
restrictive. 

Agjun,  when  a  debtor,  having  delivered  a  pledge  of  great  value  to  the 
creditor,  and  repenting  thereof,  wishes  to  exchange  it  for  one  of  less  value, 
then  also  the  exchange  must  dc^iend  on  the  conaent  of  the  creditor.  This 
must  be  understood  from  parity  of  reasoning,  as  is  obaerved  in  the  StCndcara  ; 
'  when  the  whole  sum  due  and  secured  by  the  pledge  is  paid  to  the  creditor, 
who  holds  that  pledge,  then  ouly  must  the  pledge  be  released,  however  great 
its  value  may  be'  The  debtor  aaying,  '-  receive  some  other  pledge,  aud  res-' 
tore  the  costly  pledge  ;  with  the  deUvery  of  the  other  pledge,  I  will  give  thee 
a  written  contract,  or  cause  the  delivery  to  be  attested  :"  in  this  case  also, 
the  king  shall  not  force  the  restoration  of  the  pledge  by  the  modes  of  deceit, 
confinement,  or  the  like.  Nor  shall  the  pledge  be  released  on  payment  of  a 
Email  part  of  the  debt  only.  "  Receive  some  other  pledge,  &;.'  isstsapposed 
speech  of  the  debtor.  In  this  case  also,  the  creditor  shall  not  be  compelled 
to  restore  the  pledge  against  his  will. 
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A  debt  haa  been  coatrncted  on  the  mortgage  of  apiece  of  land,  measuring  a 
criia  in  circumference  ;  a  pact  of  tbe  debt  has  been  afterwards  paid,  but  the 
land  is  accidentally  carried  sway  b;  a  rapid  stream :  this  text  may  be  ex- 
founded  as  restraining  a  creditor,  who  in  that  celaq  demands  a.  mortgage  of 
land,  measuring  a  cjisa  in  circumrerence.  But  the  reading  is  {diUrena 
rachitAui)  by  painting  or  dyeing,  and  by  manufacture,  instead  of  (ckttrend- 
tharitena)  by  deceit  and  confinement  Thus,  when  a  pledge  of  land  or  the 
like  must  be  delivertd  to  a  creditor,  who  bad  already  received  a  pUdge,  the 
debtor  shall  not  be  compelled  to  dtliver  a  pledge  for  tbe  whole  value,  eimilar 
to  theformer  pledge  of  valuable  land  orthe  like.  In  vhat  case  P  To  this  the 
Sage  replies,  if  the  debt  be  not  fully  paid  ;  that  is,  if  tbe  Trbolc  be  not  paid, 
but  a  part  be  paid:  if  apart  be  paid  ''  by  painting  or  dyeing,  or  bymanufac* 
tore."  "  By  dyeing ;"  by  the  practice  of  the  art  of  dyeing  ailk.  "  By  manu- 
facture ;"  by  the  practice  of  art  in  tbe  construction  of  a  house  or  the  like. 
"  Or"  is  indefinite  ;  and  direct  payment  by  the  practice  of  any  other  art  la 
thereby  comprehended  in  the  text.     This  is  a  very  modern  interpretation. 

Or  the  word  "  its"  may  be  supplied.  Thus,  a  pledge  being  lost  by  the 
act  of  God,  another  pledge  should  be  given  to  the  creditor  who  received  tho 
former  pledge  ;  but,  ifits  amount  or  value  have  been  made  good  by  the  debtor 
himself  in  the  practice  of  some  art,  as  dyeing  or  the  like  above- mentioned, 
tiie  debtor  shall  not  be  compelled  by  the  king,  against  his  will,  to  deliver  a  ■ 
pledge  for  the  whole  value,  that  ie,  a  fresh  pledge  of  great  value.  It  is  not 
affirmed,  that  such  delivery  is  requisite.  Consequently,  the  original  pledge 
'  being  lost,  and  the  debtor  being  unable  to  give  another  pledge  of  the  same 
nature,  or  otherwise  make  good  its  value,  a  pledge  of  great  price  has,  in  tho 
meantime,  been  delivered ;  the  intermediate  valuable  pledge  must  be  restored 
by  tbe  creditor  to  the  debtor,  who  claims  redemption  of  tbat  pledge,  having 
afterwards  made  good  the  value  of  the  original  plt:dge,by  the  practice  of  bis  ut. 

This  is  general.  The  debtor  immediately  pays  some  part  of  tbe  value 
of  the  former  pledge,  and  will  deliver  another  pledge  at  a  future  time  ;  to 
give  confidence  therein,  he  delivers  a  writing  or  attestation :  in  that  case  also 
the  rule  is  the  same.  This  other  eipositiou  follows  the  gloss  of  CHANDis- 
1VABA.  But  on  this  construction, "  by  painting  or  dyeing,  or  by  manufacture, 
the  amount  ham^  partly,  though  not  fully  paid,  he  »hall  not  be  compelled  to 
deliver  a  pledge  for  the  whole  value"  {miadatli<^hilam,*  instead  of  adatle'- 
n'he'c'ltiU)  is  exhibited  as  the  proper  reading  iu  some  books.  To  expatiate 
would  be  vain. 

On  the  other  reading  (ckitrhideharitena,)  the  sense  may  be  tbe  same  j 
for  tbe  crude  verb  "  char"  bears  the  sense  of  "  act,"  exhibited  in  itt  deriva- 
tive "acMra"  usage  or  practice,  and  in  other  instances.  In  either  case, 
arisiog  on  these  tno  interpretations,  it  must  be  affirmed,  tbat,  if  the  debtor 
lender  payment  of  a  part  only  of  the  debt,  tbe  creditor  need  not  release  the 
pledge ;  for  no  law  ordaios  thnt  it  shall  be  then  released.  According  to 
Chandeswaba,  auother  text  of  Vrihasfati  (103)  ordains,  that  b  pledge 
shall  only  be  released  when  the  whole  amount  of  the  debt  has  been  paid. 
This  will  be  stated  hereafter. 

Simple  men'  attribute  an  active  sense  of  the  word  "  pledgee"  in  the  sixth 
cose.  Thus  the  construction  is.  "  tlie  amount,  which  should  he  paid  by  the 
pledgee  or  creditor,  not  being  delivered,  the  debtor  shall  not  be  compelled 

■  J  trsnglats  it  "not  ir<Jl  or  fully  paid,"  inatsid  of,  "ptidb;  (A«  nut)  himielf."  The 
tern  i«  expounded  both  mys  in  preceding  psra^kphi ;  bat  why  itlfluld  a  new  pledge  of  leu 
nine  be  gtyea,  if  tbe  debt  luve  ia  tli«  meuiCime  Inen  paid !  T. 
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by  the  king,  in  any  of  the  modes  of  recoTery,  by  ileceit,  confiaement.  and 
the  mat,  to  deliver  the  pledge  to  the  creditor."  Consequently,  if  the  debtor, 
having  executed  a  contract  of  liypothecatii'n,  haa  not  received  the  whole  loan, 
although  he  have  demanded  it.  anil  haa  therefore  obstructed  the  enjoyraent 
of  the  pledge,  tbia  text  establishea  the  rule  of  decision  on  such  a  eaae.  It 
will  be  mentioned,  that  hypothecation  ia  not  raild  on  a  writing  alone  with- 
out enjoyment  Thtse  interprctatioiiti  are  either  founded  on  the  test,  or  oa 
the  reason  of  the  law.     They  Hbuuld  all  be  admitted, 

'  As  to  the  Eecond  question,  (t/ie  nkoU  debt  hang  tendered,  mvtt  it  be 
accepted  f)  if  the  debtor  hare  contracted  the  debt  on  an  agreement,  that  the 
pledge,  consbtiug  of  land  or  the  like,  shall  be  enjoyed  so  long  as  the  princi- 
pal xum  remain  undisehai^ed,  but  that  no  interest  shall !«  paid,  independent 
of  the  pledge  ;  in  that  case,  the  principal  alone  he%i^3  tendtred,  it  must  be 
accepted.     The  same  Sage  ordains  it. 

103. 
Vi^HASPATi : — When  the  debtor,  tendsi-ing  the  principal  sum,  de- 
manda  the  pledge,  even  tben  it  must  be  released ;  otherwise  the 
creditor  is  criminal. 
This  couceme  a  pledge  to  be  used  for  an  indefinite  period. 

Th«  Jietndeara, 
"  Otherwise  ;"   that  is,  if  he  procrastinate,  coveting  the  enjoyment  of 
the  pledge  ;  or  if  he  covet  and  demand  other  interest.     The  following  teat 
declnres  an  offence  as  well  in  regard  to  pledges  for  custody  as  other* :   , 

104, 
Yajnyawai^ta  ; — To  the  debtor  who  comes  to  redeem  his  pledge,  tha 
creditor  shall  restore  it,  or  be  punished  as  a  thief;  and  if  the  cre- 
ditor be  dead  or  absent,  the  debtor  may  pay  the  debt  to  hia  kins- 
men, and  shall  take  back  his  pledge. 

"  Who  cornea  to  redeem  his  pledge;"  who  approaehes  the  creditor, 
bringing  what  is  due  to  the  creditor,  namely  th«  principal  sum  with  or  with- 
out iuterest.  To  liim  the  pledge  shall  be  restored  by  the  creditor,  after 
receiving  the  money  from  the  debtor  Otherwise,  if  he  do  not  riMtoreit,  he  is 
guilty  of  stealing  the  pledge  ;  that  is,  he  shall  be  punieked.  CnAHnnwARi. 
If  the  creditor  be  dead,  or  have  gone  to  another  country,  what  must  be 
done  P  Tlie  Sage  replies,  "  if  the  creditor  be  dead  or  absent,  the  debtor  may  ' 
pay  the  money  to  bis  kiuamen  ;"  to  hia  sons  and  t'  ■     ■     >  ■    •    ■ 

auy  person  charged  with  the  support  of  his  family 
the  pledge"  from  the  sous  and  the  rest. 

"  To  his  kinsmeo  ;"  literally,  to  his  family  ;  that  is,  to  his  sons  and  the 
rest.  The  Retndcara. 

"  To  bis  family  ;"  to  his  .servant  or  agent. — The  Jiiidcshard, 
Should  the  BOB  or  other  competent  pereon  refitse  to  restore  the  pledge, 
then,  by  the  same  reasoning  as  before,  he  is  guilty  of  theft.  If  any  dispute 
arise  oonoeming  the  receipt  of  his  property  by  either  party,  that  must  he 
determined,  and  the  delivery  and  receipt  made  goad.  If  a  false  plea  be  set 
up,  through  avarice,  by  the  creditor,  he  shall  be  punished  as  m  thief.  If  the 
son  of  the  pledgee  say,  "  I  have  not  povrer  to  accept  payment  of  the  debt 
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ititbont  mj  father's  consent,"  what  must  be  done  in  such  a  case  will  be 
nientioaed  in  iti  place.  The  debtor  being  dead  or  absent,  if  bis  eon  or  otber 
heir  come  to  tbe  creditor,  or  to  his  eon,  for  the  purpose  of  paying  the  princi- 
pal lum  with  interest,  then  also,  as  before,  must  the  pledge  be  restored. 
8uch  is  tbe  unexceptionable  method  of  Chanqeswaba. 

To  tbe  debtor,  Trho  comes  to  redeem  his  pledge,  it  must  be  restored  bj 
the  creditor  on  Tccaiving  the  principal  and  interest.  The  Dipacalicd. 

But  HsLAVUOHA  expounds  the  first  half  of  the  text  of  Yxjhtawalcii 
(101)  and  the  .text  of  Vrieabfati  (103),  '  having  mortgaged  a  village  or  the 
like,  on  the  next  day  ho  comes  to  pay  the  debt ;  but  the  creditor,  coreting 
interest,  neither  accepts  payment  of  the  debt,  nor  relinquishes  the  mortgage  ; 
in  that  case,  he  abalt  be  punished  as  ft  thiaf.'  Ultimately  there  is  no  difier- 
ence.  It  is  only  necessary  that  a  pledge  berestori^d  by  the  creditor,  on 
receiTing  from  the  debtor  the  amount  then  due,  iiamely  tbe  principal  sum 
vrith  or  nitbout  interest  Or,  if  tbe  creditor  be  not  at  hand,  the  deU  must  be 
paid  to  his  eon  or  other  representative  ;  and  from  him  must  the  pledge  be 
received,  as  above  mentioned.  Helatudha,  grounding  his  gloss  od  that  of 
CniKD^VAnA,  has  in  no  respect  coutrndicted  it. 

When  land  ia  mortgaged  on  these  terms,  "  thia  land  shall  be  enjoyed  bj 
thee  to  the  end  of  such  a  period,"  the  lend  sball  be  enjoyed  to  the  end  of 
that  period  ;  the  debtor  cannot  compulsively  redeem  the  pledge  on  the  second 
dtv  after  th«  debt  nas  contracted  :  for  (here  is  no  such  apecial  law,  and  the 
texts  of  VitiiiASPATi  end  others  ordain  penalties  for  other  cases.  This 
appears  from  the  condition,  that  no  definite  period  have  been  fixed,  as  stated 
in  the  gloss  of  Cuandeswaka,  "  this  concerns  a  pledge  to  he  used  for  an 
indefinite  period."  By  Hblatudha's  expression,  "  on  the  second  day,"  it  ia 
iutimated,  that  a  debtor  may  redeem  a  pledge  by  tbe  payment  of  tbe  princi- 
pal only  on  the  second  day;  on  the  subsequent  day,  or  later,  he  must  pay 
tbe  debt  with  interest :  but,  if  the  stipulated  poriod  be  unexpired,  be  cannot 
redeem  the  pledge  ;  for  that  is  suggested  by  the  phrase,  "  on  tlie  second  day,'' 
■ad  by  the  condition,  as  specified  by  CiiANDtswABA,  that  it  be  unlimited  aa 
te  time  j  and  that  is  not  contradicted  in  the  work  of  Hklayudua. 

"The  eecond  day"  is  mentioned,  because  a  pledge  may  be  redeemed 
OD  the  second  day  by  a  debtor  tendering  the  principal  only  without  interest  ; 
must  not  a  pledge  be  also  released  vrhen  a  debtor  tenders  the  principal 
with  interest  before  the  fixed  poriod  have  expired  ?  No  ;  as  it  is  directed 
that  atipulatod  interest  exceeding  the  rates  prescribed  by  law  shall  be  paid 
when  it  has  been  expresdy  stipulated,  so  the  enjoyment  of  a  pledge  is 
reasonable  for  so  long  a  jieriod  ns  haa  been  expressly  stipulated.  On  this 
raflsetion  Ceandeswaba  baa  said,  "a  pledge  to  housed  for  no  definite 
period  ;"  and  this  must  be  acknowledged  even  by  Uei.ATUDnA  ;  for  the 
foiloffing  text  is  expounded,  "  what  has  not  been  held  to  the  close  of  its 
larm." 

105. 
ValHASPATl :—  Wlien  a  honse  or  fi^d  mortgf^ed  for  use  has  not  been 

held   to  the  close  of  its  term,  neither  can  the  debtor  obtain  his 

property,  nor  the  creditor  obtain  the  debt.* 

*  See  the  glosa  on  (bi«  leit  cited  agiiD  at  v.  1 18. 
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HowRTW,  two  cam  have  been  stated  by  two  autbora,  iq  irbicb  tbe 
debt  may  be  discharged  by  paymgnt  of  the  principal  only.  Such  is  the 
difference. 

If  the  creditor  bo  dead  er  absent,  TiJUrAWALcr*  has  ordained,  that 
the  pledge  may  be  redeemed  by  payment  of  the  debt  to  his  eon  or  other 
representative.     The  same  leffUtator  propounds  another  case. 

106. 
yXjHTAWALCYA : — Or  appraised  at  the  value  it  then  bears,  it  may 
remain  with  the  creditoi',  exempt  from  interest. 

The  pledged  chattel,  then  appraised  by  men  skilful  in  Taloation,  may 
be  filed  in  the  creditor's  possession,  with  the  attestation  of  witnesaea. 
Thenceforward  thepriocipal,  though  not  paid,  carries  no  interest  ;  for  the 
debt  is  in  a  manner  discharged  by  the  appraisement  of  the  pledge.  If  the 
creditor  be  not  at  hand,  the  debtor  may  redeem  the  pledge  from  his  sons  or 
other  repraentativa,  and  pay  the  debt  to  them,  or  he  may  fix  the  pledge  in 
the  crediior's  bands  at  the  value  it  then  bears  :  the  particle  "  or"  intends 
this  altematire. 

An  alternative  is  of  two  sorts,  optional, 'or  regulated  by  the  law. 
"  Optional"  may  be  instanced  in  written  contracte  and  attestation ;  at  the 
option  of  the  creditor  the  debt  may  be  delivered  with  a  writing  or  with  an 
attestation.  "  liegul&ted  by  the  tatv^'  may  be  exemplified  in  (fei(*  quadm- 
pled  or  nctupled  ;  quadrupled,  if  the  loan  consiaied  of  cloths  or  the  like  ; 
octupled,  if  clarified  butler  and  the  like  were  lent:  and  here  an  alteroatiro 
arises  in  respect  of  legal  regulation. 

CHAim&awAnA  intends  only  a  regubted  case.  For  example ;  if  the  credi- 
tor be  dead,  and  bis  son  or  other  heir  be  present,  the  pledge  may  be  redeemed 
by  psying  tbe  debt  to  him  only.  By  parity  of  reaaoning,  the  same  may  be 
done,  if  the  creditor  reside  in  another  country,  if  he  be  conhned  by  tbe  king, 
have  absconded  through  fenr  of  the  king  or  the  like,  be  afflicted  with  disease, 
be  insane  or  the  like.  Consequently,  when  a  competent  creditor  is  absent, 
and  his  son  or  other  repreunlaHve  is  present,  if  the  debtor  can  redeem  the 
pledge  from  tho  son  or  other  reyrttmtalxve,  and  the  son  or  representetiTe 
can  accept  payment  from  the  debtor,  he  may  redeem  tbe  pledge  by  payment 
of  tho  debt  to  that  son  or  representative.  This  is  one  case.  But  if  the  aon 
or  other  heir  reside  abroad  with  tbe  creditor  ;  or  if  the  crerlitor  be  dead,  and 
his  son  or  heir  reside  in  another  country,  or  be  confined  by  tbe  king,  or 
have  absconded  ;  or  if  the  aoii  or  heir  aay,  "  my  father,  who  resides  in  another 
oountry,  knows  all  the  circumstances,  I  am  totally  uninformed  i"  or  if 
the  creditor  or  debtor  dispute  the  nutter  ;  in  aU  these  cases  the  debtor 
must  &t  the  pledge  in  the  hands  of  the  creditor,  appraised  at  the  ralue  it 
then  bears.     This  is  the  second  case. 

If  he  and  his  family  reside  in  another  conntry,  how  should  mortgaged 
land  or  tbe  like  be  fixed  in  the  hands  of  the  creditor  P  It  is  answered, 
'through  him  who  transmits  tbe  produce  of  land  or  the  like  sitiuted  in  one 
province,  to  a  creditor  residing  in  another  province,  such  a  pledge  is  enjoyed  : 
or,  in  whatever  manner  the  pledge  was  proviously  posaeased,  even  so  it  may 
be  fixed  in  his  hands.'  But  this  ease  supposes  the  dabtor's  wish  to 
part  with  the  pledge  by  selling  it,  or  fo  redttm  it  by  borrowing  money 
elsewhere. 
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Thus,  if  the  creditor  be  not  so  circuraataaoed  that  be  can  restore  the 
chattel,  but  the  debtor,  to  sell  it,  or  having  borrowed  money  elsewhere, 
wishes  to  redeem  the  pledge,  what  must  be  done  P  For  this  Yajntawalota 
provides,  "  or  appraised,  it  mkj  remain  with  the  creditor."     CHANiifcswABA. 

Since  the  creditor  is  not  present  and  competent,  the  debtor's  wish 
cannot  be  grntified.  But,  if  the  debtor  have  no  desire  to  redeem  tie  pledge, 
by  whosi!  d^BJre  ahoiild  the  pledge  be  redeemed  F  It  most  wait  the  debtor's 
wish :  and  hia  desire  to  part  with  the  pledge  is  ineffectual  without  some 
mode  of  payment  of  the  debt.  It  must  therefore  wait  his  sale  of  the  pledge, 
or  his  borrowing  money  elsenhere.  This,  however,  is  merely  illustrative  ; 
for  the  same  rule  is  apposite,  if  the  debtor  wish  to  redeem  the  pledge,  having 
obtained  money  in  alms,  by  commerce,  or  the  like. 

Although  the  pledge  cannot  be  sold  to  another  while  the  debt  remains 
undischarged,  since  the  redemption  of  the  pledge  without  payment  of  the 
debt  is  denied  by  the  text  of  Vr!ha8Fati  (lOS),  still,  if  be  could  give  oon- 
fideoce  to  the  purchaiier  by  a  surety  or  otherivise,  the  debtor  may  have 
received  the  price.  To  such  a  case  this  rule  is  applicable.  The  two  cases, 
as  mendiined  by  YAjNTAWALorA,  and  connected  by  the  word  ■'  or"  which 
intends  the  reguhited  nltemative,  must  be  understood  only  when  the  creditor 
is  present  and  competent. 

In  tho  Dipaealicd,  StfLAPisi  observes,  if  the  pledge  for  any  reanon  b'a 
not  restored  to  the  debtor,  the  pledge,  appraised  at  its  tiieti  value,  may 
remain  in  the  house  of  the  pledgee,  eiempi  from  interest.  'I'lie  eipresnion 
"  for  anv  reason"  comprehends  other  cases  also,  such  na  that  ststed  by 
Chahdeswara.  For  esampln :  the  creditnr  is  prepent  and  compeient  Co 
ei-vil  tranaactioiu,  but  the  pledge,  either  gold  weighing  a  hundred  palat,  oi" 
a  horse,  which  had  been  seen  by  many  persouf,  is  at  the  creditoi's  house  in 
another  province,  and  he  cannot  immediately  go  thither ;  or  a  slave  or  the 
like,  delivered  as  a  pledge,  has  gone  to  another  country  on  business  :  in  these 
Ciwes,  the  pledge  should  be  appraised  by  men  oonversiint  with  the  value  of 
things,  after  learning,  both  from  the  debtor  and  creditor,  that  the  gnld  is 
unmixed  with  other  raetala  and  so  fortli,  or  that  such  is  the  age  or  streugth 
of  the  horae  or  slave  and  so  fortli ;  and  the  debtor  sliould  fix  th&  pirdge  in 
the  hands  of  the  pledgee,  declaring  "  the  pledge  ascertained  at  such  a  value 
by  appraisers  and  witnesses,  or  certified  in  writing,  shall  remain  in  thy 
possession."  8o  in  other  cases  also.  Ultimately  there  is  no  contradiction 
between  those  authors-  However,  the  appraisement  is  made  in  such  a  case 
by  desire  of  the  creditor  or  debtor,  or  both.  This  exhibits  a  portion  of'ths 
tuhject,  which  CnANDtaWARA  also  has  treated  partially. 

But  if  a  period  were  tllpulated,  the  creditor  entertains  no  svch  wish 
before  the  period  expire ;  or,  if  he  do,  he  has  no  right  to  the  use  of  the 
pledge  :  and  interest  cannot  be  forbidden  at  the  will  of  the  debtor.  When 
the  period  has  expired,  the  debtor's  option  prevails.  At  his  choice  the 
pledge  may  be  redeemed,  or  a  value  affixed  to  it ;  for,  if  he  do  not  then 
redeem  it,  his  property  is  devested  (1 1  2).  But  in  a  case  unlimited  as  to 
time,  the  redemption  or  foreclosure  of  the  mortgage  depends  solely  on  the 
wilt  of  the  debtor.    To  expatiate  would  be  vain. 

Here  the  valuation  of  a  pledge  only  is  mentioned,  not  its  sale.  In  this 
case,  the  creditor,  returning  from  abroad,  may  restore  the  pledge  on  reoeiv- 
ing  BO  ranch  money  us  wot  due  fohen  the  pledge  mw  valvtd.  Herein  the 
Belndcara  concurs.  The  same  should  be  understood  in  thepropoied  case 
of  a  s!are,.&Dd  alBo  In  other  cases,     It  should  be  here  observed,  that,  if  the 
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pledged  slave  or  other  pawn,  having  ^own  old  or  the  like,  bears  a  less  TKlue 
when  the  creditor,  retiivntiig  Ti-om  abroad,  restores  the  pledge,  than  vaa  the 
value  at  the  time  of  apprftidement,  the  loss  must  fall  on  tbe  creditor  alone  ; 
for  a  value  was  then  affixed  merely  that  the  principal  maj  bear  no  further 
interest.  But  if  the  vfllue  be  enhanced  by  circumstances  of  season  or  the 
like,  the  profit  dues  not  accrue  to  the  creditor  ;  for  Yaj:4IADATta  bos  no 
true  property  in  the  value  of  a  chnttel  belonging  to  Devadatta,  But  the 
loss  falliug  on  the  creditor  is  the  consequence  of  his  fault  in  not  then  restor- 
ing the  pledge.  In  this  there  is  nothing  incongruous. 

If  the  value  of  land,  or  other  mortgaged  property  nhich  is  permanent, 
be  reduced  from  the  circumstances  of  the  times  or  the  like,  what  is  the 
rule  ?  In  that  case  also  the  loss  falls  on  the  creditor  ;  since  the  debtor  may 
8:ty,  "  the  value  is  only  now  reduced  in  consequence  of  a  dearth  or  tbe  like  ; 
v^hen  1  offered  to  redeem  the  ]i]edge,  it  bore  a  greater  value,"  By  specify- 
ing "  the  value  it  then  bears,"  the  Sage  intimates  generally  a  poisibh 
loss  falling  on  tbe  creditor;  he  doei  not  ttnff  specially,  that  in  some 
instances  no  toss  fall  on  the  creditor.  But  in  fact  all  this  must  be  understood 
of  the  natural  price  of  commodities ;  if  the  debtor,  redeeming  tbe  pledge 
from  the  creditor  on  his  return  from  abroad,  sell  it  for  a  low  price  throu^ 
the  exigence  of  his  affairs,  he  is  not  entitled  to  recover  tbe  difference  of  price 
from  tlie  creditor  ;  but  only  when  the  just  price  is  reduced  by  circumstances 
of  season.     This  should  be  held  reasonable. 

When  mortgaged  land  or  the  like  has  been  appraised,  by  whom  should  it 
be  enjoyed  )  And  is  a  pledged  slave  or  the  like  to  be  employed  or  not  after 
the  appraisement  ?  On  these  doubts  it  is  said  :  the  use  and  profit  of  a  pledge 
is  the  interest' on  it ;  interest  ceasing,  it  follows,  that  tbe  usufruct  ceases. 
]  f  the  pledge  were  such  ss  might  be  used  rvitkaut  detriment  {for  instance,  a 
tree  or  the  like),  but  if  tbe  use  of  it  were  not  authorized,  tbe  use  of  it  was 
previously  unlawful  ;  surelj  now,  after  the  appraisement,  it  is  unZatf/td  as 
before.  The  pledge  beinn  nevertheless  used  in  the  subsequent  period,  half 
the  benefit  must  be  paid  to  the  debtor  ;  hut  used  though  (xprtssly  forbid- 
den, the  whole  profit  must  be  made  good  to  the  debtor.  If  be  assent  to  it, 
usufruct  must  be  admitted  as  authorized  by  him.  But  the  expression  of 
YajstawalcTa,  "  may  remain  with  the  creditor,"  has  been  eipounded,  may 
he  fixed  in  the  creditor's  iwteSftiMtm' enjoyment  ;  supposing  the  case  where 
the  usufruct  is  not  forbidden.  Accordingly  Sulapani  has  said,  '  the  pledge 
may  remain  in  the  house  of  the  pledgee,  exempt  from  interest ;'  not,  '  it 
may  remain  in  the  pledgee's  possession  or  enjoyment.'  Thus  may  the  law 
be  concisely  stated. 

Yajntawalcya-(46)  propounds  a  form  uf  redemption  of  a  pledge  when  th« 
creditor  is  present.  This  text  conceme  tbe  case  where  the  thing  was  pledged 
on  these  terms,  "  when  the  double  sum  has  been  received  from  the  use  of 
the  pledge,  it  shall  be  restored  by  thee."  That  is,  provided  interest  were 
stipulated  ;  else  the  pledge  must  he  retiored  on  payment  of  the  priuclpal  only. 
This  is  called  ia  the  world  a  voidable  pledge. 

The  Betnicara. 

The  very  same  import  is  stated  in  the  IHpaealicd.  It  may  be  thus 
explained  ;  a  pledge  delivered  im  this  stipulation,  '  I  trill  redeem  this 
pledge  by  paying  the  debt  at  the  close  of  two  years,"  is  a  pledge  to  be 
released  at  a  specific  term,  namely  at  the  term  of  two  years.  In  like  man- 
ner, a  pledge  stipulated  to  bo  restored  when  twice  the  amount  of  the  sum 
for  which  it  is  lodged  shall  bo  received  from  the  use  of  it,  is  a  pledge  to  be 
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released  on  a  specific  condition  :  this  ia  called  "  a.  voidnble  pledge."  "  ?ru- 
TJded  iutereat  were  stipulated ,-"  provided  it  bore  interest ;  provided 
interest  were  agreed  on.  "  Else,"  if  no  interest  were  stipulated,  the  pledge 
roust  be  released  "  on  payment  of  the  principal  only,"  that  is,  when  the 
Bingle  sum  has  been  received.  Or,  if  tiie  agreement  were  in  this  form, 
"  enjoy  the  pledge  until  the  principal  sum  be  paid"  or  in  this  form,  "  enjoy 
the  pledge  until  twice  the  principal  sum  be  paid"  (provided  that  in  the  last 
M«  the  debtor  pay  interest  out  of  other  effectfl)  ;  the  creditor  shall  enjoy 
the  pledge  bo  long  as  the  principal  sum  remain  undischarged. 

If  the  pledge  be  used,  the  price  of  it  must  also  be  paid. 

The  Mildcthard. 

The  value  of  the  use  must  be  paid  to  the  debtor.  Such  being  the 
case,  if  the  agreement  run  in  this  form,  "  enjoy  the  pledge  until  three  times 
the  principal  bo  paid,"  what  ia  the  rule  in  that  case  ?  Twice  the  amount 
of  the  principal  is  alone  approved  by  law  :  hence  the  subsequent  »ise  of  the 
pledge  is  improper.  If  it  be  alleged,  it  is  not  improper,  being  of  the  nature 
of  stipulated  interest ;  the  answer  is,  even  in  the  case  of  stipulated  interest 
the  law  has  not  authorized  the  receipt  of  more  than  double  the  principal 
pud  at  once. 

107. 
VisiiNU :— That  immoveaUe  property,(*S)  which  has  been  delivered, 
reatorable  when  the  sum  borrowed  is  made  good,  the  creditor  must 
restore  when  the  sum  borrowed  has  been  made  good. 

There  is  no  difficulty  in  referring  this  test  to  a  debt  exempt  from 
interest.  . 

108. 

VbIhaspati  : — When  land  or  other  im/moveable  propcrfy  has  been 

enjoyed,  and  more  than  the  pHndpal  debt  has  accrued  therefrom, 

then,  the  principal  and  interest  having  been  realized,,  the  debtor 

shall  obtain  bis  pledge. 

When  land  or  the  like  has  been  enjoyed,  and  by  that  enjoyment 
more  than  the  amount  of  the  principal,  that  ia,  interest.  Am  been  received, 
snrelj  the  pnncipat  mm  has  been  obtained  :  repeating  tiiis  the  Sage  pro- 
pounds the  law,  "  the  principal  and  interest  having  been  realized'  Ac.  The 
apposition  is  connective,  CoANDKawARA  delivers  a  similar  gloss.  This  must 
be  understood  only  when  it  was  agreed  that  the  pledge  should  be  restored 
after  the  principal  and  interest  have  been  realized  ;  for  it  coincides  with 
the  text  of  YiJHTAWALorA,  above  cited.  The  same  legislator  expressly 
declares  it. 

(46)  Property,  ireallh  or  mbstaace  (Dravya)  may  bs  divided  into  two  great  portionii : — 
Slhdeara  or  SlhiradFoeya,  Fiied  or  inimovoiiblo  proportj,  hb  land,  trees,  Sc,  aiid  Aithira, 
Jangama,  or  Chara  drtttt/B,  movesble  property,  rb  cattle,  iBoney,  &c.  It  ia  nlno  diitingaiBhed 
M  Kramagato,  doManded  or  aneeslral;  Svayamdrjita  or  .ffriM,  Balf-acqnired  or  made  ;  A'pii>>~ 
luka,  ■ccidantal ;  SddhdTana,  commoii,  held  in  coiDnion ;  Asddhdrana,  thnt  which  is  nnt 
rominon,  b^lwlongs  to  tbe  holder  BietnaiTcly;  Fi'M^AW,  divided,  partitinned  among  sop»- 
raltd  hmr» ;  Avii/iatla,  undivided,  property  hold  in  common.— Edito  a. 
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YiJHYAWALCrA : — When  a  debtor  luor^ages  laud  to  his  croditor, 
decluring  and  specifying,  "thia  shall  be  enjoyed  by  thee,  even 
though  interest  cease  on  becoming  equal  to  the  principal ;" 

2.  That  pledge  shall  be  restored  to  the  debtor,  -whenever  the  prin- 
cipal and  interest  shall  have  been  received.  This  is  declared  to 
be  the  legal  rule  concerning  pledges  for  loans  on  interest. 

"  Specifyini;;  j"  ucertttining.  "  Although  interest  have  ceftsed  f  although 
it  have  readied  the  limit  of  interest,  the  pledge  shall  be  nevertheless 
enjoyed  until  the  principal  and  interest  be  paid.  The  Belndeara. 

If  the  pledge  be  delivered  with  an  agreement  that  it  may  be  used 
even  after  the  period  in  which  interest  accumulates  to  its  highest  limit, 
the  enjoyment  of  it  is  reasonable  even  after  the  period  in  «hich  the  bightst 
interest  accumulates.  Id  answer  to  the  question,  how  long  may  it  be 
used  P  this  text  particularlv  states,  so  long  as  the  principal  and  interast 
are  not  acquitted  by  the  use  of  the  pled'je,  the  creditor  may  use  it  The 
import  of  tbe  text  may  be  thus  stated  on  a  full  consideration  of  the  gloss 
delivered  in  the  Metndcara. 


It  should  not  be  aSinned,  that  this  text  concerns  only  the  case  of  a 
special  agreement,  and  the  preceding  text  (108)  the  case  where  no  special 
agreement  has  been  made  :  and  thus,  if  no  period  have  been  stipulated, 
the  creditor  must  release  the  pledge  when  the  debt  is  doubled  ;  but, 
in  the  case  of  a  special  agreement,  the  pledge  shall  be  enjnyed  untU  the 
debt  be  dischai^ed,  and  the  text  permits  the  pledge  to  be  so  long  enjoyed. 
The  following  rule  of  VisHNtr  denies  the  redemption  of  the  pledge  without 
a  special  agreement,  even  though  the  debt  be  doubled  : 

110. 

Vishnu  :— Even  though  the  utmost  interest  have  accumulated, 
the  creditor  need  not  restore  an  immoveable  pledge  without  a 
special  agreement. 

The  meaning  of  the  text  (109)  is  this  :  when  the  debtor  delivers  a 
pledge  declaring  and  spaoifying,  "  this  land  shaU  he  ergoyed  by  thee  (the 
creditor)  even  though  interest  cease  an  becoming  equal  to  the  prxTLcipaV' 
(for  the  interest  has  accumulated  to  iU  utmoit  limit,  when  interest  ceases  ■) 
that  pledge  ihatl  be  reitored,  when  the  pnnnpal  hat  htm  received  It  is 
consequently  suggested,  that  a  pledge  may  be  used  until  the  principal  sum 
be  discharged,  even  though  interest  have  re^larly  ceased.  Or  the  text 
(as  some  remark)  may  be  expounded  in  a  different  import ;  when  a  pledge 
is  dehvered  with  an  agreement,  that  it  shaU  be  enjoyed  even  though  interest 
cease  ;  m  that  case,  when  the  interest  has  been  received  from  the  use  of  the 
pledge,  It  must  be  restored,  if  the  principal  be  discharged  out  of  other 
lunds  j  but  if  not,  the  pledge  may  still  be  retained. 
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111. 
YAjntxwalcta  >~Bat  a  pledge  shall  be  enjoyed  until  actual  payment 
of  the  debt.* 

If  &  debt  amounting  to  one  hundred  tuvemaa  be  nearly  diKharged,  bat 
fivemvemM  reniaiu  due,  theeeiiee  of  the  tril  '\a,  that  so  long  ai  that  remain 
unpaid,  the  pledge  thall  he  retained.  No  law  directs  that  the  half  or  quarter 
of  the  pledge  shnll  be  restored.  On  the  othrr  hand,  in  the  foregoing  gloss 
on  the  text  cited  from  VitlHi.BPATi  (102),  it  is  not  positively  ordained  that 
it  may  not  be  restored.  But  this  seems  a  great  disparity.  If  any  partiou- 
lar  practioe  subsist  in'oertain  countries,  it  should  be  deemed  aatiaFactory. 
This  should  be  held  by  the  wise,  in  fact,  it  follows  from  the  oooditiou 
stated  in  the  text  of  VrIhabpati  above  cited  {102),  "aa:ainst  his  will,"  that 
the  pledge  may  be  restored  if  the  creditor  consent ;  and  such  constnt  is  pro- 
per in  thi«  case,  siDoe  the  use  of  a  pledge  adapted  to  a  large  sum  is  Impro- 
per when  a  small  sum  only  remains  dae. 

How  is  the  priodpal  or  the  interest  liquidated  from  the  use  of  the 
piodge  1  The  form  may  he  thus  stated  :  when  arable  land  hoe  been  mort- 
gaged and  ft  debt  contracted,  in  the  month  of  Srdvana,  the  produi-e  being 
gathered  in  the  month  of  Pawha,  and  the  interest  due  from  Sravana  to 
JtA-gaifrthai  being  liquidated  from  the  price  of  that  produce,  if  the  amount 
exceed  the  interest,  tbe  principal  may  be  liquidated  ;  if  it  be  deficient,  pay- 
ment will  be  taken  from  the  value  ot  the  produce  obtained  in  the  following 
year.  If  it  be  annually  deficient,  the  pledge  may  be  enjoyed  for  a  longer 
time  than  six  jeurs  and  eight  months,  even  uutil  the  interest  be  fully  dis- 
oharged  :  afterwards,  on  payment  of  the  principal,  the  pledge  shall  be 
delivered  up.  But  when  theftEocf  amount  of  interest,  neither  more  nor  less, 
is  obtained  from  land  in  the  month  of  Jyaieh't'ha,  (the  debt  being  contracted 
on  the  mortage  of  inhabited  ground,  the  rent  of  which  it  payable  in  that 
month,)  a  period  of  thirteen  years  and  four  mouths  must  be  completed  ;  in 
that  case  tbe  debt  is  discharged  with  interest,  on  receipt  of  half  or  a  part 
only  of  the  amount  of  reiit  for  the  current  year. 

This  occurs  in  tbe  case  of  legal  interest  at  the  rate  of  an  eightieth  part 
of  the  prineip^  But  tbe  use  of  a  pledge  until  the  principal  sum  be  paid 
nom  other  funds,  occurs  in  the  case  of  interest  by  enjoyment.  If  the  prin- 
cipal be  paid  in  the  month  of  Jyaith't'ha,  the  rent  of  the  mortgaged  ground 
must  be  received  in  due  proportions  by  both  parties.  J  As  a  pledgee  may 
not  receive  the  whole  rent  in  the  month  ol  PauAa,  when  the  owner,  con- 
tracting the  debt  in  the  month  of  Cdrtica,  mortgf^ee  land  which  aff»rda 
a»nual  rent  in  the  month  at  Pautha,  but  shall  receive  tbe  proportiun  of  reut 
for  two  months ;  so,  if  payment  be  made  after  some  years,  in  the  month  of 
Srdvmtui,  he  shtdl  receive  the  proportionate  rent  for  seven  mouths  of  the 
current  year ;  that  is,  seven  parts  of  the  whole  rent  divided  into  twelve 
puta.  But  if  he  receive  the  whole  rent  inadvertently  in  the  month  of 
Faiuha  of  tbe  first  year,  then,  deducting  a  sum  sufficient  to  discharge  the 
interest,  tbe  surplus  should  be  applied  to  liquidate  the  principal.  In  such 
cirenmstances,  the  principal  being  annually  diminislied,  it  is  fully  liquidated 
in  a  short  period,    if  the  land  cannot  yield  so  much  rent  in  a  subsequent  year, 

*  Sm  V.  tav.  t  A'fraUft 

X  BecanM  the  fall  amonnt  of  Intwett  was  rMliMd  in  tlw  gighth 
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the  debtor  must  moke  good  the  eiim  from  hia  own  fund*,  in  conformity  with 
the  .-kgreemeut.  If  it  produce  a  aurplui,  that  must  be  applied  to  the  liqui- 
dation of  the  principal ;  aud  interest  shall  uot  subsequently  be  paid  on  tii&t 
part  of  the  pi'incipat. 

Vet  if  the  agreement  bore  that  the  pledge  shall  be  enjoyed  until  the 
principal  be  paid,  the  same  rule  pritTails  in  the  cnse  of  a  mortgage  of  iulia- 
bited  ground  ;  for,  Biace  I'ent  eliould  be  daily  receivable  for  the  occupancy 
of  the  ground,  it  is  proper  that  the  cri^litor  should  r<;ceive  the  rent  accru< 
itig  from  the  date  of  the  loan,  [f  land  or  the  like  be  mortgaged,  ^hich 
yields  rent  on  account  of  the  produce,  rooeivable  by  custom  on  a  day  Cttrliun, 
and  if  the  payment  be  settled  for  the  month  of  Pautka,  then,  although 
the  whole  rent  for  that  year  would  otkencise  have  been  mceived,  yet,  if  the 
debt  be  paid  iu  the  sul:^e<]uent  month  of  UdrgaHriha,  it  appears  from  the 
reason  of  the  law,  that  the  creditor  shall  not  receive  the  rent  of  that  year ; 
since  a  day  has  been  set  for  the  payment  of  rent  on  account  of  produce,  and 
the  land  was  possessed  by  the  creditor  on  that  day  in  the  year  when  the 
loan  was  madu,  but  had  been  redeemed  before  that  day  in  the  year  wlieu 
the  debt  is  paid.  Still,  however,  hb  an  inconsistency  would  occur  in  practice, 
becsuse  no  interest  would  be  received  when  a  debt,  contracted  on  the  secu- 
rity of  such  a  mortgt^e  iu  the  month  of  Mdgha,  was  discharged  in  the 
earlier  month  of  JUdrgaOrtha,  in  a  mbiequtnt  year,  the  matter  must  be  other- 
wise regulated,  by  a  distribution  of  the  rent  as  before,  or  by  yielding  the 
rent  of  the  subsequent  year. 

If  a  milch  cow  or  the  like  be  pledged  for  use  and  profit,  the  interest 
sliould  be  liquidated,  in  conformity  with  the  agreement,  from  the  computed 
daily  profit ;  and,  if  possible,  the  principal  should  be  liquidated.  This  in- 
duction has  the  authority  of  law.  With  the  consent  of  the  debtor  aud 
creditor,  an  adjustment  is  formed  on  a  middle  valua^on  settled  by  arbitra- 
tors.    Suoh  is  the  current  practice, 

"  The  double  sum,"  in  the  teit  of  YA/iTTAWALCTi  (46),  supposes  a  loan 
of  gold  or  the  like  ;  but  if  clothes  or  the  like  were  lent,  a  treble  pum  aud 
■o  forth  must  be  understood,  aa  stated  in  the  section  on  Limits  of  Interest. 
However,  when  the  t^^reement  was  in  this  or  similar  forms,  "  I  will  restore 
the  pledge  when  the  double  sum  has  been  received."  the  creditor  need  not 
restore  the  pledge  before  the  debt  has  been  discharged.  Thus  Vishnu, 
baving  premised  that  the  creditor  must  restore  tlie  pledge,  subjoins  the  text 
above  cited  (WO). 

Many  special  agreements  may  be  viade  in  respect  of  pledges.  Some  of 
these  shall  be  now  mentioned,  I.  "  This  land  is  mortgaged  for  a  debt 
"  of  twenty  luvenuu  ;  when  forty  iuvema$  have  been  realized  from  the  use 
"  of  it,  you  must  release  the  mor^;age."  2,  ''  If  I  do  not  redeem  the 
"  pledge  when  the  principal  has  accumulated  to  forty  suvernas,  this  shall 
"become  thy  absolute  property."  3.  "The  pledge  shall  be  enjoyed  by 
"  you,  until  the  principal  and  interest  have  been  realized."  i.  "  If  I  do  not 
"  then  redeem  the  pledge,  when  the  principal  and  interest  bavo  been  realiz- 
"  ed,  it  shall  become  thy  absolute  property."  6.  "  The  pledge  shall  be 
"enjoyed  by  you  for  ten  years."  6.  "The  pledge  shall  be  released  on 
"  the  reoeipt  of  the  prinoipal  sum  at  the  end  of  three  years."  7.  "  If  I  do 
"  not  redeem  the  pledge  at  the  expiration  of  ten  years,  it  shall  become  thy 
('  absolute  property."  8,  "  If  I  do  not  redeem  the  pledge  by  paying  the 
.'  principal  snm  at  the  expiration  of  three  years,  it  shall  become  thy  absolute 
.'  property,"     9.  "  The  pledge  shall  be  enjoyed  by  thee  for  three  years,  I 
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"  will  aft«rward«  redeem  it  by  paying  the  prinoipal  sain  ;  if  I  do  not  redeem 
"  it  at  the  expiration  of  the  fifth  year,  it  shall  become  thy  abiolute  proper^." 
10.  "  Eiyoy  the  pledge  for  ten  years,  and  you  may  lubBeqnently  enjoy  It 
"  rudat  I  tiUn.  redeem  it ;  If  I  do  not  redeem  it  at  the  close  of  the  twufth 
"year,  it  shall  become  yovrab«olute  property."  11.  "Thi<  pledge  may 
"  be  used  by  thee  so  long  as  interest  accrues  ;  afterwards,  on  receipt  of  the 
'  "  principal,  the  pledge  muat  be  restored,"  12.  "  ir  I  do  not  then  redeem 
"  it,  the  pledge  ibsll.  become  thy  absolute  property."  13.  "  If  I  do  not 
"  redeem  it  within  two  subsetjuent  yean,  it  shall  become  thy  absolute 
"  property."  14.  "  The  pledge  may  be  used  until  I  pay  the  principal  sum." 
IS.  "  If  I  do  iiot  pay  the  prinoipsl  and  redeem  the  pledge,  it  shall  become 
"  thy  absolute  property." 

"  Mortgages  this  village  or  the  like,  I  borrow  twenty  tuvama*;  from 
"this  village  thou  ehalt  receive  interest  en  that  sum  vX  the  rate  of  an  eigh- 
"  tieth  port  of  the  principal  ;  the  remainder  shall  be  received  by  me."  Tea 
fonns  of  this  agreement,  as  above  stated,  make  twenty-eight  forms.*  Again ; 
mortgaging  a  village  or  the  like,  the  debtor  says,  "  half  or  a  quarter  of  the 
produce  of  this  village  shall  be  enjoyed  by  you  ;  the  rest  I  will  take."  Since 
there  ore  also  ten  forms  of  this  agreement,  forty  modes  of  agreement  have 
been  suggested.  "  Accepting  this  village  or  the  tike  in  pawn,  lend  twenty 
tuverwu."  For^  other  forms  may  be  stated  in  this  mode.  "Accept  this 
"  Tillage  in  pawn  ;  from  its  produce  supplying  the  expenses  incident  to  it, 
*'  give  me  ten  tutvntot,  and  take  the  remainder  yourself."  In  this  mode 
there  may  be  numerous  forms  of  agreement :  and  various  forms  exist  in 
fixing  tbe  term  of  the  mortgage  and  so  forth.  To  avoid  prolixity  they  are 
here  nnnotioed,  but  they  are  numerouii.  The  law  concerning  them  may  be 
onderatood  by  the  repetition  of  the  rulee  deUvered  rapeeting  othert.  But  a 
contract  for  hypotheoatiag  themerit  o/*  ablutions  in  the  ffoff^n,  and  the  lilce, 
shall  be  mentioned. 

The  settled  law  in  respect  of  these  may  be  thut  Hated.  Under  the  first 
agreeroeot,  the  sum  of  for^  ntvefnoi  being  completed,  if  the  debtor,  tender- 
ing the  principal  sum,  offer  to  redeem  the  pledge,  it  must  be  then  relessed. 
Such  is  the  opinion  intimated  in  the  Retndaara  by  the  condition  stated  (in 
the  gloss  on  the  text  103}  "  a  pledge  to  be  used  for  an  indefinite  period."  It 
baa  been  already  discussed.  But,  computing  the  sum  realised  from  the 
use  of  the  pledge  in  the  period  durini;  which  it  has  been  held,  and  fnlly 
liquidating  the  forty  tueenuu,  he  may  redeem  the  pledge.  Aocording  to  tbe 
JXpacaUed,  if  he  do  not  redeem  the  pledge  when  forty  euvsmai  have  been 
realised,  it  becomes  the  sole  property  of  tha  creditor. 

112. 

YAJNTAWALCTA  : — The  pledge  is  forfeited,  if  it  be  not  redeemed  vhsa 
tfae  debt  is  doubled :  nnce  it  ie  pledged  for  a  stipulated  period,  it  is 


*  I  csmot  «eD  wmet  the  obvfon*  «rn>r  in  th>  unmben  :  It  iinnliDpartsat.  Hawavo', 
Miif«H  the  flflMm  oontraoti  puilaalariied,  tonz.  Mid  pcehqn  the  Bflh  alia,  Monot  be  sOKini- 
inodat«d  to  thi*  cm*  of  spMUok  InterwI.  Wg  may  tha«fore  n«d  twcoty-flve  fnstesd  of 
twtttj-eiglit,  sad  ccneot  the  inbaeqiuBt  nnmben  by  ittOng  flfleen  inslMd  of  ten. 
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forfeited  at  that  period ;  but  a  pledge  to  be  used  for  an  wilimited 
time  ia  not  forfeited. 

The  debt  being  doubled,  it  the  debtor  do  not  then  redeem  the  pledge,  it 
is  forfeited  to  the  creditor.  A  similar  expoiiitioD  is  delivered  in  (he  Calpa- 
teru.  But  HelAtttdba  says,  '  this  teit  coocerng  a.  pledge  for  custody  only  :' 
in  which  opinioa  the  author  of  the  Miedcshara  concurs,  Tbeir  notioo 
appears  to  be  this  ;  if  a  beneficial  pledge  be  not  redeemed,  although  twice 
the  principal  have  been  received  from  ils  use,  the  creditor  suataina  no  Iogb  : 
why  then  should  it  be  forfeited  ?  But,  since  a  pledge  for  custody  h  not 
used,  why  ghonld  the  creditor  long  preserve  unprofitably  the  property  of 
another  P  The  pledge  is  therefore  forfeited  by  a  debtor  nho  has  stipulated 
a  period  for  redemption. 

Others  think,  that  such  reasoning,  which  is  not  authorized  by  the  law, 
taay  not  be  trusted.  At  the  stipulated  period,  \Thether  before  or  after  the 
principal  is  doubled,  a  pledge  limited  as  to  time  ia  forfeited,  and  becomes  the 
property  of  the  creditor:  and  this  concerns  the  seventh  form  of  agreement. 
According  to  this  opinion,  what  ia  the  import  of  the  phrase,  "  but  a  pledge 
to  he  used  ia  not  forfeited  f  It  concerns  a  pledge  delivered  for  use,  in  the 
fonrteenth  form  of  agreement, '' the  pledge  may  be  used  until  I  pay  the 
principal  Bum." 

But,  although  it  be  cursorily  intimated  that  both  pledges  become  the 
sole  property  of  the  creditor  whenever  the  principal  is  doubled,  provided  the 
debt  consisted  in  shells,  whether  pledged  for  use  or  custody  ;  still,  as  rea- 
sonable practice  nowhere  in  the  universe  shows  the  creditor's  property  with- 
out the  consent  of  the  pledgor,  when  brass  or  the  like  baa  been  pledged  with 
a  special  agreement,  Ohandxswara,  therefore,  intimating  that  it  is  not 
admissible  in  bis  opinion,  by  adding  "  it  must  be  otherwise  expounded," 
himself  propounds  the  case  :  that  ia  forfeited  which  has  been  pledged 
with  a  declaration  in  this  form,  "  if  the  pledge  be  not  redeemed  when  (be 
principal  is  doubled,  it  shall  become  thy  sole  property."  Consequently,  the 
second  form  only  is  intended  by  the  expression  of  Tajnyawalct a,  "  the 
pledge  ie  forfeited." 

This  ia  founded  only  on  the  inconsistency  of  a  diferent  practice.  Thus, 
under  the  first  form  of  agreement,  if  the  pledge  be  not  redeemed  after  the 
double  sum  has  been  realized,  a  moveable  pledge  may  be  used,  notice  being 
given  to  the  debtor  or  his  family  (119)-  '-The  debtor'o  property  is  not  then 
forfeited,  for  there  is  no  proof  of  tuck  forfeiture;  and  nothing  oppoaea 
this  application  of  the  phrase,  "  a  pledge,  to  be  used  is  not  forfeited."  But 
immoveable  property  should  be  restored  when  the  double  Eum  has  been 
realized.  Such  is  Chandxswa&a'b  opinion,  and  that  ia  proper  ;  for  the  land 
or  other  thing  which  is  pledged  belongs  to  the  debtor  while  it  remains  a 
pledge,  as  much  as  it  did  before  ;  but  be  cannot  dispose  of  it  at  pleasure, 
while  it  ia  a  pledge  :  how  then  should  the  debtor's  property  be  devested 
when  the  principal  is  doubled,  since  there  is  no  efficient  contract  in  the 
nature  of  gift  or  sale  F  It  should  not  be  objected,  that,  under  the  authority 
of  the  text,  the  forfeiture  of  property  m  opfeiij^e  unredeemed  is  acknowledged 
ia  the  Mitdcshard.  That  is  improper,  since  it  is  difficult  to  deduce  a  for- 
feiture not  previously  stipulated,  from  a  text  which  may  be  otherwise  ex- 
pounded, lb  should  be  affirmed,  that  forfeiture  of  property  only  takes  place 
in  cam  intended  by  the  text  ofYAJNTAWALOTA  on  Title  by  Long  PosaesBiou. 
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113. 
YAjnyawalcya  : — He  who  sees  his  land  possessed  by  a  stranger  for 
twenty  yeaiB,  or  his  pei-sonal  estate  for  ten  years,  without  assert- 
ing bis  own  right,  loses  hiy  property  in  them.t^') 

For  YAjntawalcya,  in  a  aubseiiuent  tent,  declares  property  not  forfeited 
in  certain  cfiBea- 

114. 
Yajntawalcta: — Except  pledges,  boundaries,  sealed  deposits,  the 
wealth  of  idiots  and  iniants,  things  amicably  lent  for  use,  and  the 
^iroperty  of  a  kitg,  a  woman,  or  a  priest  versed  in  holy,  writ.* 

This  also  in  anbsequently  mentioQed  by  Chandkswaba.  What  is  pro- 
pounded by  tiie  Sage  (112),  stated  the  came;  "pledged  for  a  itipulated 
period,  Ac."  that  for  nhich  a  ep«ciliok  term  was  settled,  when  hi«  own  pro- 

(47)  This  ia  the  rule  of  limilatioa  according  lo  HiDdu  Law,  at  regards  real  and  p«nat]al 
prop^t;.  Pledges,  however,  are  excepud  tram  tlie  npentiou  ot  this  rule  ;  but  the  exception 
most  h«  uudentood  lo  relate  to  such  lu  are  !□  the  handi  of  the  pledgoe. 

Thoagh  the  de&olt  of  the  debtor,  in  not  delivoriiiK  tbe  pledge,  doee  not  exonerata  him 
from  discharging  the  debt,  still  (he  lapse  of  lime  might  be  taken  advantage  of  sgainat  the 
(TSdilor,  who  ghould  sue  fur  the  piwessicin  of  the  pledge  vhich  vai  wiihlwld,  (b.  I,  t. 
126,  uifra)  vithin  the  period  mentioned  in  the  text  cil*d  above. 

If  the  creditor  have  possessioa  of  the  pledge,  or  a  lien  on  il,  be  should  proceed  in  tlie 
mamier  indicated  in  (he  pasengee  of  YXinvawalcta— (Ibid,,  v.  123)  :  In  no  oaea  can  the 
pledge  be  forfeited  without  that  formahty,  or  a  time  allowed  to  the  debtor,  a*  directed  by 
VBlHiBPiTiandVviai— (Ibid.,  V.  115,  U6;)  which  impliea  notice  to  him.  If  he  have  not 
[I  I  MB  mil  inn,  he.  of  coarse,  could  not  foreclose,— without  notice  and  application  to  ■  ttibonal. 

In  the  case  of  Sauad  Gbaolam  Raza  v.  ^a  Bhutt  and  others,  it  was  ruled  by  the  Sadr 
Court  at  BoDibay,  that  if  the  owner  of  real  propertf ,  whether  luid  or  other,  allow  another 
lo  hold  it  for  three  ganBrationa  undor  any  deed,  wiUiout  claiming  it,  such  property  becomes 
lost  to  him,  and  ownership  accrues  Xu  the  person  in  possession  1  BobbAdaile,  367.  But 
■I  three  generations  may  lapse  in  two  or  tliree  yearn,  It  is  provided  by  the  Sastra  that  tbs 
actual  poassasor'a  ownership  shall  ensoe  it  the  piopertv  has  been  held  for  any  time  after  the 
Stndrtia  Kdia,  or  eitnirco  age  ot  man.  In  ih«  Miidctfuird,  the  period  of  one  hnndred  years  is 
defined  lolw  withinthe  memory  ofman,  ft^m  the  text,  "  Tbe  age  of  man  eitcodi  to  an«  hun- 
dred years  :"  bat  Ci(ttaya>A  and  VljtSA,  however,  state  sixty  years  as  the  time  when  Hum 
nneratioiu  may  be  mud  to  have  passed  over,  and  after  which  the  citum  of  the  original  proprie- 
tor iannU  and  void. /«^.,  I  Mack  :  Prin.  if.  Z.,  214,215,333.  2  Do.  289.  Case  TIL  lla^kha 
C.il,S.l\,i  It  aq.  liKCV.  Coru.H.  i;.,  424,431,432.  In  connection  with  the  Siregolng  sidject, 
the  fallowmg  observations  of  the  learned  Osotiiib  Ivncbisg  upon  a  similar  point,  m»  ha 
appropriately  quoted  :  "  Quia  vero  tempus  memonam  sxcedena  qiiaai  inflaituin  est  mamoraUter ; 
iiao  qua  lemporis  silentiam  ad  rei  delictnne  conjuctnrun  sampar  BnSc«n  videbitnr,  nisf 
Talidiiaimie  sint  in  contrarium  ratinoes.  Bene  antem  notandum  est  a  prndentioriboa  juris- 
cenanltis  non  plane  idem  ease  tempos  memoriam  excedens.cum  centenarto  i^uanqnam  aiepe 
htec  non  longe  abennt.  quia  cozmnnnia  hiunanss  vitn  (arminus  sunt  anni  oentum,  quod 
■patium  tenne  solet  clatis  hominam  ant  ytiMas  tres  tilBoere :  qnas  Antiocho  Bomani  objioit- 
tant  oom  cetendarant  repeti  ab  eo  urbea  qnas  ipse,  paler,  bvos  nonqnam  atntpMScnt,— OaoTius, 
dt  Btllo  *l  Paa,  Lii.  %  Cap.  IV,  7. 

In  the  early  ages  of  Rome,  the  Twelve  Tablee  declared.  "  fTiui  auetarilai  fuidi  iiennium 
tmttranoK  retvm  omtnu  uttHUto."  The  possessor  of  three  acres  would  not  he  long  in  dii- 
oovgring  that  another  had  taken  poaseaaion  of  one  of  them.  But  when  the  possession  of  ths 
Bomana  increaaed,  the  term  of  preeoription  waa  extended  to  ten  years.  Tbe  Bmpenir 
JuaTJNIAM,  fixed  three  years  for  n.oToables,  ten  years  for  immoveables,  nnlesa  in  case  of 
absence,  in  which  event  twenty  years  were  requisite  for  a  banAJIdi  holder.  After  ondiaturbed 
possBBBion  of  thirty  years  no  suit  could  be  instituted  against  the  holder.  The  msaoriptioa 
against  the  Chnrch  waa  prolonged  lo  forty  years;  and  againat  the  Church  of  Rome  to  a 
bondred.  Cbrf  rfn  Frmcripl.—yiAa  Pmilumorb,  iVino^toi  ani Maximi  of  Jmritpruiltnct, 
p.  ISl,  fto.— fiDrroa. 

•  The  last  hemistich  waa  not  cited  in  thii  plsos. 
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perty  should  be  devested,  sr.d  propert;  should  be  vested  in  the  creditor,  is 
forfeited  at  the  Mpiration  of  tluit  term.  In  whaterer  case,  and  in  whatever 
mode,  the  owner  haa  agretnl  to  the  forfeiture  of  bis  own  property,  and  the 
amtequmt  property  of  another,  bo  shall  it  of  course  be.  The  period,  in  which 
the  principal  is  doubled,  is  a  specifiok  term :  this  also  is  a  atipulattid  term. 
Not  fearing  repetition,  the  8agt  has  aasigned  a  cause  of  for/eiturt.  Thus 
mmf  the  law  b«  concisely  ea^iemded. 

"  A  pledge  to  be  used  is  not  forfeited ;"  a  pledge  to  be  used  for  au 
unlimited  time  is  not  forfeited,  even  though  unre^xmed  for  a  thousand  years. 
Jtut  if  a  period  be  stipulated,  other  tests  ar»  founded  t^tch  provH^  for  that 
cate.  The  Betwcara. 

Since  there  can  be  no  enjoyment  of  produce  from  a  pledge  for  custody 
only,  a  pledge  for  use  ia  meant.  "  For  an  unlimited  time ;"  a  pledge 
for  which  no  time  has  been  stipulated,  when  the  owner's  property  shall 
be  dereited,  and  property  be  vested  in  the  creditor.  "  Bu^  ii  a  term  be 
Btipniated ;  if  a  pledge  be  delivered  with  a  term  fixed  for  annulling  his 
own  pn^rty,  and  veeting  property  in  another,  other  texts  of  Bngea,  quoted 
or  unquoted,  ore  found,  whtchprovute  for  that  cate.  Consequently,  whatever 
text  declares  the  creditor's  property  in  the  pledge,  conoema  thia  alone. 
Even  where  the  principal  sum  has  been  doubled,  and  the  forfeiture  of 
property  has  been  stipulated,  VidaAaPATi  propoundu  a  l^al  period  for  the 
eqi^  of  rtdem,ftv>n. 

115. 

YbIhIBPATI  . — After  the  time  for  payment  has  past,  and  when  inter- 

eat  ceases  on  heixmmg  eqttal  to  the  prinelpal,  the  creditor  sliall  be 

owner  of  tbe  pledge :  but  the  debtor  has  a  right  to  redeem  it  before 

ten  da^  have  elapsed. 

116. 
TTiSA : — Gold  being  doubled,  and  the  stipulated  period  having  expir- 
ed, the  creditor  becomes  owner  of  the  pledge  aftier  the  lapse  of 
foorteen  daj-s. 
2.  Eut  a  pledge  to  be  used,  of  which  the  term  has  elapsed,  the 
debtor  shall  only  recover,  on  then  paying,  from  other  funds,  tbe 
exact  amount  of  tbe  principal. 

"  After  the  time  for  payment  has  past ;"  when  tiie  term,  which  was 
settled  in  r^ard  to  the  pledge,  is  completed.  For  example,  ten  years,  or 
the  like,  in  tlie  7th  form  of  agreement ;  three  years,  or  the  like,  in  the  8th ; 
five  years,  or  the  like,  in  the  9tb ;  twelve  years,  or  the  like,  in  the  10th ; 
two  years  after  interest  has  been  fully  liquidated  in  tbe  1  Sth ;  and,  even  in 
the  1 4th  form,  any  time  sabsequent  to  the  payment  of  the  principal  sum :  id 
these  and  similar'  inatanoea  the  period  expires.  How  can  it  happen  that  a 
man  should  have  paid  the  principal,  and  not  have  redeemed  the  pledge  P  It 
nay  happen  when  the  principal  sum  has  been  anyhow  received  trough 
the  intervention  of  another,  but  the  debtor,  apprehensive  (^ptmithmmt  on 
acooont  of  some  ofCence,  has  absconded. 
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"  When  intereBt  ceases  ;"  when  the  principal  is  doubled  :  and  this  con- 
ceniB  the  second  fonn  of  agreement  above  mentioned.  "  After  the  time  for 
paTmeut  has  past ,-"  in  thu  case  a  term  different  from  tbe  period  when 
interest  ceases  should  be  understood,  by  (he  same  mie  with  the  expression 
"  faring  the  kine  and  oxen."*  The  oonstmctioQ  of  the  phrase  is,  the  credi- 
tor ahaJl  be  owner  of  the  pledge. 

"  Before  ten  days  have  elapsed  ;"  does  not  this  concern  the  case,  where 
it  is  agreed,  "  if  I  do  not  redeem  the  pledge  within  ten  days  after  the  prin- 
cipal IB  doubled,  it  shall  become  thy  absolute  property  )"  This  should  not 
be  affirmed ;  for  it  would  be  inconsistent  with  practice.  Wheo  no  snch 
agreement  is  made,  the  interval  of  ten  days  is  nevertheless  required  :  and 
tiiat  would  be  inapplicable,  when  the  term  was  past.  Such  is  the  mode  of 
inteipntation  consistent  with  the  gloss  of  the  Hemicara. 

Hie  interval  of  ten  days,  ordained  by  VrIhabpati,  most  Im  understood 
of  a  debtor  who  resides  at  home.  But  if  he  do  not,  Vtasa  propounds 
the  role  (116).  "  Gold  being  doubled,"  has  the  same  Import  witii  the 
expression  "  when  interest  ceases."  "  The  stipulated  period  being  expired  f 
when  a  term  has  been  fixed  in  regard  to  the  pledge,  and  that  term  is  past. 
It  corresponds  with  the  preceding  text.  The  subsequent  vene(116,  2)is 
intended  for  another  distinction.  "  The  exact  amount  f  that  is,  without 
intereeb  The  Retndcara. 

Consequently  this  concerns  the  fourtli,  eighth,  and  fifteenth  forms  of 
agreement. 

Here  an  observation  should  be  made.  If  the  debtor  happen  to  have 
goae  to  a  distant  country,  or  be  dead,  and  his  son  or  other  heir  be  not  yet 
capable  of  business,  or  if  tiie  debtor  be  a  captive ;  even  in  these,  and  similar 
cases,  no  law  on^ns  that  the  property  shall  not  vest  in  the  creditor 
when  the  term  of  the  mortgage  is  expired.  It  can  only  become  the  proper^ 
of  the  debtor,  or  of  his  son,  when  the  creditor,  through  tendemesa,  or  at 
the  intercession  of  others,  re«torea  it.  But  when  the  agreement  runs  in 
this  form,  "  If  I  remain  in  my  own  country,  and  do  not  redeem  the  pledge, 
it  shall  become  thy  absolute  property ;"  then,  should  the  debtor  reside  in  a 
foetgn  country,  he  does  not  forfeit  the  pawn. 

If  the  creditor  reside  in  a  foreign  country,  the  mode  of  proceeding  has 
betti  mentioned  (104  and  106).  But  if  the  chattel  happen  not  tobeap- 
piused  on  that  day,  witnesses  must  be  taken  of  the  debtor's  going  to  the 
creditor's  house  for  the  purpose  of  redeeming  the  pledge.  To  this  proceed* 
ing  there  is  no  objection.  If  a  dishonest  creditor  suffer  the  remaining  days 
of  the  period  to  elapse,  and  his  fraudulent  practice  be  proved,  and  the 
debtor's  going  to  the  creditor  for  the  pnrpose  of  redeeming  die  pledge  be  also 
sabatantiated,  do  loss  is  sustained  by  the  debtor.  Again,  if  the  cr^tor  and 
his  family  were  then  absent  in  a  foreign  country,  but  the  debtor  go  to  him 
on  his  return  from  abroad,  we  argue  that  there  is  no  offence  if  the  debtor 
afterwards  go  abroad.     More  would  be  superfluons. 

TJnder  the  first,  third,  fifth,  ughth,  and  eleventh  forms  of  agreement, 
if  tbe  pledge  be  long  unredeemed,  may,  or  may  not,  the  creditor  hypothe- 
cate it  to  another,  or  sell  it  P  Id  all  forms  of  agreement,  is  a  sale  valid, 
which  is  made  on  the  supposition  of  proper^,  in  consequence  of  long 
etyc^g  the  pledge  ? 

•  When  am  tana  la  gawiiok,  nsd  the  otbir  BpedBck.  T. 
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117. 

Menu  : — If  he  take  a  beneficial  pledge,  he  must  have  no  otlier  inter- 
est on  the  loan ;  nor,  after  a  great  length  of  time,  or  when  tks  pro- 
Jits  have  a/mounted  to  the  debt,  can  be  aasign  or  sell  such  a  ple<lge. 

The  first  hemistich  has  been  expounded  (91),  as  forbidding  other  interest) 
when  the  use  and  profit  of  a  pledge  has  been  settled  as  the  only  interest, 
Thb  last  hemistich  determines  the  two  questions  proposed. 

"  After  a  great  length  of  time  ;"  when  it  has  long  remuned.  "  Assign- 
ment ,-"  in  pledge  to  another.  "  Sale ;"  an  act  devesting  his  own  property. 
However  long  it  have  remained,  a  pledge  received,  and  left  in  his  possession 
after  he  has  himself  asked  money  of  Ae  dtblor,  must  not  be  assigned  6^  fA« 
creditor  in  pledge  to  another  person  for  a  larger  sum.  The  Retnacara. 

'  Assignment  in  pledge  to  another  ^  consequently,  so  long  as  the  debtor's 
property  subsists,  a  creditor  must  not  aasign,  as  a  pawn  to  another  for 
.money  borrowed,  a  chattel  pledged  hy  bis  debtor.  This  text  ia  expounded 
in  a  similar  manner  in  the  Miilltdtii'ki,  and  by  G6vikda  Kaja,  VAchbs- 
FATi  MiSRA  and  Bhavadsva  also  concur  in  tliis  interpretation. 

'An  act  devesting  his  own  property;'  sale  is  a  contract  annulling  the 
party's  own  property  in  hb  chattel  after  receiving  a  price  ;  hut,  in  this 
definition,  an  act  devesting  his  oivn  property  simply  is  expressed  by  the  word 
sale  :  it  consequently  suggests  a  gift  or  absolute  barter.  The  ox,  pledged 
to,  and  possessed  by  me,  shall  be  this  day  employed  in  burden  by  you  ;  but 
tomorrow  your  ox  shall  be  employed  by  me  :  such  an  exchange  for  one  day  is 
neverthelesss  unexceptionable.  This  appears  to  be  meant  in  the  SetndMra, 

'  After  he  has  himself  asked  money  of  tht  debtor  ;'  when  the  creditor 
demands  money  of  the  debtor,  but  he,  though  required,  pays  not  the  money 
nor  receives  back  his  pledge  ;  then,  if  the  creditor,  impelled  by  poverty, 
attempt  to  assign  that  same  pawn  to  another  person  for  money  borrowed,  the 
text  prevents  him.  But  Hblayddha  explains  "  assignment"  gift.  In  this 
opinion,  the  creditor  may  receive  a  loan  from  another  person,  assigning  the 
pawned  chattel  in  pledge  to  him.  Cullucabhaita  also  intimates,  that 
the  assignment  of  a  pawn  to  another  is  unexceptionable,  by  adding.  "  for 
usage  allows  hypothecation  of  mortgaged  land  or  the  like  to  another  person." 

On  this  interpretation,  if  the  creditor  contract  a  debt,  assigning 
mortgaged  land  or  the  like  to  another,  then,  should  he  haply  be  unable  to 
discharge  his  ovm  debt,  and  the  original  debtor  come  to  redeem  his  pledge, 
how  should  the  matter  be  adjusted  )  On  this  it  is  correctly  said,  if  a 
pledge  for  custody  be  transferred  as  a  pawn  to  ani)ther,  and  the  debt  be  less 
than  the  former  one,  or  equal  to  it,  then,  discharging  his  own  debt  with  the 
money  paid  by  the  original  debtor,  and  tkm  redeeming  the  pledge,  he  should 
restore  it  to  the  owner.  But  a  pledge  should  not  be  transferred  as  a  pawn 
for  a  greater  debt :  this  is  expressly  stated  in  the  Mttndcara  and  other 
works  ;  ■'  a  pledge  must  not  be  assigned  for  a  larger  sum."  It  should  also 
be  considered  as  meant  in  the  Medlidtit'hi,  and  by  GdviNDA  Baja. 

If  the  pledge  were  for  use,  it  should  be  transferred  without  any  contra- 
diction to  the  forTTtfr  agreement.  For  example  ;  it  should  he  assigned  by 
the  original  creditor,  with  a  declaration  in  this  form,  "  the  pledge  shall  h« 
used  so  long  as  I  do  not  cause  the  oiiginal  debtor  to  pay  the  principal  sum 
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Ttoto  borrowed ;"  not  m  this  form,  "  it  should  be  enjoyed  ten  yeans  or  the 
like."  Yet  if  that  be  done  by  any  carelesa  person,  let  the  pledge  be  lodged 
in  the  hands  of  the  ultimate  creditor,  with  the  consent  of  the  firat  lender, 
along  with  a  certificate  of  its  value  at  the  time,  settled  by  an  appraisement 
made  and  signed  by  five  persons.  But,  in  fact,  should  a  creditor  transfer  a 
pledge  which  he  hiu  received  on  dissimiliir  terms,  he  shall  be  punished.  In 
the  same  mode  should  the  decision  be  also  argued  in  other  cosed.  But  the 
word  "assignment"  is  properly  expounded  as  signifjing  hypothecation  ; 
for,  in  certain  cases,  hypothecation  is  forbidden,  and  gift  miiy  be  compre- 
hended in  the  definition  of  sale.  To  include  permanent  barter,  the  word 
sale  must  be  taken  in  a  secondary  sense. 

This  text  is  founded  on  reason  or  immemorial  usage.  If  a  creditor 
therefore,  in  breach  of  this  law,  transfer  a  pledge  which  he  had  taken,  a  moral 
ofTence  is  not  imputed  to  him,  but  the  chattel  must  necessarily  be  restored 
to  the  debtor  when  he  offers  to  redeem  it  (104)  ;  if  the  kst  lender  refuse  to 
relesRe  the  pledge,  the  original  creditor  may  be  put  to  much  trouble,  or 
sustain  a  loss  :  this  should  be  understood.  But  ^e  last  creditor  is  only 
enabled  to  exact  another  pled^je  from  the  original  lender,  or  payment  of 
the  principal  and  interest,  not  to  refuse  the  release  of  the  pledge.  Should 
the  creditor,  in  breach  of  this  law,  absolutely  give  it  to  any  person,  the  gift 
is  not  valid  ;  whence  then  should  any  beeefit,  arising  from  the  gift,  be  even 
supposed  ?  For  he  has  no  property  in  the  pledge,  since  it  has  not  been 
relinquished  by  the  debtor ;  but  its  use  alone  has  been  conceded  to  him. 
"  Who  can  benefit  by  giving  away  the  property  of  another  p"  This  text 
forbids  a  pretended  gift.  The  sale  of  a  pledge  will  be  considered  in  the 
Chapter  on  Sale  without  Ownership. 

Uortgaged  land  oe  the  like  should  be  carefully  preserved  by  the  creditor; 
it  should  not,  bt/  any  meant,  be  neglected,  k  debtor  mortgages  land  for  the 
debt  contracted  ;  the  creditor  uses  it  a  few  years,  and  afterwards  another 
poeseases  it  without  any  opposition  from  him.  In  such  a  case,  the  debtor 
could  not  redeem  the  mortgaged  land,  which  had  been  possessed  for  twenty 
years  ;  for  he  is  poor  :  but  sees  the  land  possessed  by  a  stranger,  yet  asserts 
BOt  his  title,  erroneously  thinking  his  opposition  improper,  because  a  stranger 
poflBeesea  it.  Afterwards,  when  a  Iaw.anit  is  instituted,  the  possessor  having 
acquired  a  title  by  undisturbed  possession  for  twenty  years,  the  land  cannot 
be  restored  to  the  debtor  offering  to  redeem  the  pledge,  and  the  creditor 
must  give  other  land  as  an  equivalent.  Therefore  it  should  not  be  neglected. 
This  some  remark. 

But  others  ask,  why  does  not  the  debtor  oppose  odserK  potsestion  f 
Since  the  pledge  is  lost  by  the  fanlt  of  the  debtor,  an  equivalent  in  land  need 
Bot  be  given  by  the  creditor.  If  the  possessor,  though  verbally  forbidden, 
do  not  refrain,  what  can  the  debtor  say  when  he  applies  to  the  king  P  He 
may  say,  "  this  violent  man  possesses  my  land  mortgaged  to  another  ;  if  the 
occnpant  be  not  now  restrained,  be  will,  after  long  possession,  assert  a  title, 
because  he  may  have  possessed  it  twenty  years."  The  debtor's  not  applying 
to  the  king  is  therefore  an  evident  fault ;  why  should  the  creditor  give 
KD  equivalent  for  land  lost  by  the  debtor's  fault  P  But  if  the  possessor, 
attending  the  court,  aflirm,  that  the  pledgee  gave  him  possession,  and  that 
plea  do  not  then  appear  to  be  false  ;  in  such  a  case  indeed  the  pledge  is  lost 
hy  the  fanlt  of  the  creditor  alone  :  it  is  therefore  proper  he  should  give  an 
equivalent. 
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OtA«r*  Oj^dtfl  bold,  that  the  t«ztof  Ti/NTAVALOTA  (114)  being  equally 
applicable  to  a  pledge  received  by  another  as  to  a  pledge  received  by  the 
poseesBor  himself,  no  title  to  that  land  Ls  gained  by  adwna  poeaetnon  for 
twenty  years.  On  this  account  n^lect  has  aot  been  included  in  the  tact 
by  the  author  of  the  Retndeara  and  the  rest.  The  justneaa  of  these  opinions 
should  be  examined  under  the  head  of  Title  by  Long  Possession :  more 
would  be  here  superfluous. 

The  term  (translated  "  aaeignment")  may  signify  the  nature  of  tbe  thing. 
For  example,  a  bracelet,  an  earring,  or  the  lilfe,  made  of  gold,  should  not, 
by  exposure  to  the  fire,  be  rednced  to  gold  bullion,  fcAtci  it  itt  natural 
form :  and  the  alteration  of  a  pledge  is  forbidden  by  the  word  "  and," 
fekwh  heart  the  sttue  of"  arid  the  like." 

But  hypothecation  is  not  forbiddea  in  all  cases.  For  instance,  one  has 
contracted  a  debt,  delivering  a  pledge  on  these  terms,  "  the  pledge  may  be 
used  so  long  as  I  do  not  pay  the  principal  sum  :"  after  a  few  years  the 
creditor  demands  the  debt  from  the  debtor,  but  he  ia  unable  to  discharge  it ; 
the  creditor  therefore  assigns  the  pledge  to  another  on  similar  terms,  and 
borrows  an  equal  sum.     Such  cases  occur  in  practice, 

This  text  (117),  according  to  Chams&swaba,  TicBsspiTi,  BhatadIva, 
and  others,  concerns  a  pledge  for  use  or  custody  with  no  special  agreement. 
But  the  author  of  the  Oalpalera  says,  it  concerns  a  pledge  to  be  used.  This 
is  mentioned  on  consideration  of  the  chief  intent  of  the  text,  but  witii  do 
view  of  restricting  it  to  pledges  for  nsa.  Ghandiswaba  bo  expounds  the 
text.  But  the  anthgr  of  the  Mitdahari  holds,  that  it  solely  concerns 
pledges  for  use  ;  this  is  only  suitable  on  his  interpretation. 

A  certain  author  baa  thus  expounded  the  text :  since  a  period  has  been 
specified,  no  assignment  or  sale  of  a  pledge  should  be. made  by  the  debtor 
within  tike  stipulated  period.  Be  thiekB  that  the  creditor,  having  no  pro- 
perty in  the  pledge,  could  not  be  supposed  entitled  to  give  or  sell  it ;  a 
prohibition  would  be  therefore  impertinent.  It  should  not  be  objected,  that 
this  would  contradict  the  text,  "  if  a  pledge  be  sold,  the  sale  shall  be  valid  f 
since  the  sale  of  mort^iaged  property,  being  forbidden,  conld  not  be  valid : 
the  difficulty,  ht  tkiaki,  is  removed  by  referring  that  text  to  a  pledge  unli- 
mited as  to  time.  But  this  does  not  coincide  with  the  opinion  of  Cauatiie- 
WAKA  and  the  rest :  because,  in  the  first  hemistich  (117),  an  agent  being 
sought  for  the  phrase  "  must  have  no  other  interest,"  the  ct«ditor  is  of  course 
suggested  as  the  agent :  hvre  also,  it  being  queetioned  who  cannot  adl  the 
pledge,  the  same  person,  already  suggested,  must  be  the  agent  t»  tht  «■- 
tence  :  accordingly  the  gloss  of  the  Calpaltru,  Pdrij&La,  and  MUdcthard, 
must  be  supplied  witb  the  words  "  shall  not  be  made  by  the  creditor." 

When  a  debtor,  having  mortgaged  land  or  the  like  to  a  creditor,  sells 
the  same  property,  or  absolutely  gives  it  away  to  another ;  then,  since 
co>existent  mortgt^  and  sale,  or  mortgage  and  ^ft^  are  incompatible,  it 
will  be  stated,  under  the  titie  of  Comparative  Force  of  Contracts,  that 
the  latest  contract,  whether  sale  or  gift,  ia  valid.  Hence  the  gloss,  which 
supposes  gift  or  sale  by  the  debtor  prohibited,  is  irrelevant.  It  should  not 
be  object^  how  oau  gift  or  sale  be  valid,  since,  by  stipulating  a  specifick 
period,  the  owner  has  conceded  his  independence  P  Although  he  be  not 
independent,  his  property  subsists.  Consequently,  the  efficient  validly  of 
sale  or  gift  is  nncontroverted,  if  it  be  sud,  as  the  debtor's  proper^  in  the 
pledge  was  absolute,  so  shall  be  the  buyer's  or  donee's :  and  authote  have  not 


,.  by  Google 


SECT.  II.]         PLEDQES,  HXPOTBECATION   AND  HORTQAGES.  137 

stated  as  unfounded  the  text,  ''  an  unredeemed  pledge  aliall  either  be  sold 
noF  given  away,"  Suob  is  the  mode  of  interpretation  agreeable  to  the 
gloss  of  Chindeswara:  Vaobebpati  and  Bhavadiva  concur  in  the  same 
exposition. 

Tbe  text  at  Yajntawalcya  (1)2)  concerns  the  case  of  an  agreement 
in  the  second  form,  '*  if  1  do  not  redeem  the  pledge  when  the  double  sum 
has  been  i-ealized,  tt  shall  become  thy  abBolute  property,"  The  text  of 
Mbnd,  "nor,  after  a  great  length  of  time,  oaii  lie  assign  or  sell  such  a 
pledge"  (117),  concerns  the  cose  of  an  agreement  in  tbe  first  form, 
where  the  clauge,  ''  it  shall  become  thy  absolute  property,"  has  not  been 
inserted.  No  oojitradiction  can  be  suppased  between  these  two  forms  of 
agreement. 

In  all  agreements  for  a  deRiiite  time,  if  the  debtor  wishes  to  redeem 
the  pledge  within  the  stipulated  period,  by  paying  the  principal  and  interest, 
VstUASf  ATI  propounds  the  law  for  that  case. 

118. 
VbIbaspATI*  : — When  a  house  or  field,  mortgaged  for  use,  has  not 
been  held  to  the  close  of  its  term,  neither  can  the  debtor  obtain 
his  property,  nor  the  creditor  obtain  tbe  debt 
2.  After  the  period  is  completed,  the  right  of  both  to  their  respec- 
tive property  is  ordained ;  but,  even  while  it  is  unexpired,  they 
may  restore  their  property  to  each  other  by  mutual  consent. 
"  For  use  ^'  the  seventh  case  has  a  casual  sense.  Conseqaently  the 
meaning  is,  a  house  or  field  which  has  been  mortgaged  for  use.  "  When 
that  has  not  been  held  to  the  close  of  its  term  ;"  when  it  has  not  reached 
the  full  term :  neither  can  the  creditor  then  recover  the  debt,  nor  the 
debtor  obtain  bis  mortgaged  property.  Coiiseqaently,  from  this  result, 
that,  while  the  period  is  incomplete,  the  debtoi-  shall  not  obtain  hia  pledge, 
nor  tbe  creditor  recover  the  debt,  it  follows,  thitt  the  wish  of  recovering 
tiie  pledge  is  ineffectual.  After  tbe  period  is  completed,  the  right  of  both 
tlie  creditor  and  debtor  to  tbe  money  lent,  and  to  the  pledge  respectively, 
that  is,  the  free  use  of  their  own,  is  tn  fitll  force.  Consequently  tbe 
creditor  has  a  right  to  the  money  lent,  and  may  use  it  as  his  own,  at  the 
full  term  ;  and  the  debtor  has  the  same  right  to  the  property  mortgaged. 
Vet,  even  while  the  period  is  unexpired,  if  tbe  creditor  voluntarily  accept 
payment  of  the  debt,  and  restore  the  pledge,  or  if  the  debtor  freely  dis- 
charge the  debt  to  recover  the  pledge,  the  debtor's  right  to  the  pledge,  and 
tbe  creditor's  right  to  tbe  money  lent,  are  immediately  efficient.  The 
Sage  declares  it,  ''but  even  wliile  it  is  unexpired,  dec."  they  may  act  by 
mutual  consent ;  may  accept  the  debt,  and  receive  back  the  pledge  :  with 
^e  consent  of  tbe  creditor,  the  debtor  may  take  his  pledge  ;  and  with  the 
consent  of  tbe  debtor,  the  lender  may  take  his  money.  Consequently, 
while  tbe  period  is  unexpired,  the  debtor's  wish  to  recover  his  pledge  is 
fruitless,  without  the  consent  of  the  creditor ;  and  the  creditor's  wish  to 
obtain  the  money,  without  the  consent  of  the  debtor:  but,  with  the  con- 
cent of  both  parties,  it  is  effectual.  Snch  is  tbe  interpretation  according 
to  the  gloss  delivered  in  tbe  Betndcara. 

*  The  Oztt  vine  hu  beon  ilread;  cited  and  aambered  lOfi. 
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III  some  parte  of  the  Retndeara  the  last  hemistich  is  found  with  thii 
rtading,  "  but,  even  while  it  is  unexpired,  thej  must  perform  nliat  waa 
agreed  by  both  parties."  That  is  not  found  in  the  Chinldmeni,  nor  u  it 
quoted  by  BHATADfer*,  nor  inserted  in  tlie  Mitdakari.  If  tMs  rtading  be 
well  founded,  the  flense  is  this  :  were  it  declared  by  the  debtor  or  creditor, 
at  the  time  of  contracting  the  debt,  "  even  before  the  period  expire,  if  the 
principal  and  interest  oun  be  paid,  the  pledge  must  be  restored  ;"  in  Bucb  a 
'  case,  the  pledge  may  be  restored,  and  the  d«bt  be  discharged,  even  while 
the  period  ia  unexpired.  If  this  reading  of  the  last  hi^miatich  be  unfounded, 
the  same  sense  may  be  deduced  from  tlie  phrase  "  by  mutoal  consent." 
For  the  mutual  agreement  of  the  parties  wheu  the  loan  was  advanced,  as 
well  as  consent  when  payment  ia  tendered,  may  be  signified  by  the  words 
*'  mutual  consent," 

If  the  agreement  run  in  this  form,  "  take  this  land  as  a  pledge,  and 
lend  me  twenty  tuvevKai ;"  when  should  the  pledge  be  redeemed  ?  Ou 
this  point  it  is  said,  such  being  the  words  uttered  by  the  borrower,  the 
.  lender  must  ask,  "  bow  long  shall  I  use  the  pledge  P"  In  answer  to  which, 
the  borrower  specifics  a  term.  When  the  debtor  has  been  long  in  the  habit 
of  receiving  and  repaying  loans  of  Ike  same  creditor,  then,  nothing  being 
expressly  declared,  there  is  no  tacit  agreement  in  regard  to  the  term  ;  con- 
sequently, this  agreement  falls  within  the  forms  above  mentioned.  Or, 
should  it  anyhow  exceed  that  enumeration 'of  forms,  the  pledge  must  be 
restored  when  the  double  sum  has  been  received  ;  for  it  is  of  course  legally 
fit  that  a  pledge  be  restored  after  the  double  sum  has  been  received. 

Under  the  general  law,  that  a  pledge  shall  be  used  until  the  debt  be 
repaid  (111),  is  not  the  use  of  the  pledge  proper  until  the  principal  sum 
be  discharged?  No;  from  the  coincidence  of  the  text  of  CattjItaiia, 
V.  3T,  3,  (where  the  use  of  a  pledge  for  a  loan  made  with  an  agreement, 
that  the  whole  use  and  profit  of  the  pledge  shall  be  the  only  interest,  ia 
denominated  interest  from  the  use  of  the  pledge,  and  which  is  also  called 
interest  by  enjoyment,)  this  text  (III)  must  he  referred  to  the  same  case. 
It  should  not  be  objected,  that  there  is  no  aigumeut  for  the  restoration  of 
a  pledge,  in  such  a  case,  after  the  double  sum  has  been  realised.  The 
teit  of  YAjhtawaldya  (46)  is  authority  for  such  an  induction.  Nor 
should  it  be  objected,  that  this  contradicts  the  text  of  Vise nu  (110). 
That  text  is  limited  to  immoveable  property.  Nor  should  it  be  asserted, 
that  the  word  "immoveable''  is  merely  illnstrative  of  a  general  sense. 
There  ia  no  proof  to  mpport  awh  an  aturtion  ;  nor  any  grounds  for 
restricting  the  text  of  TijurAWALOYA.  A  pUdge  unlimited  as  to  time 
must  therefore  be  released  when  the  double  sum  has  been  realized,  pro- 
vided it  consist  of  moveable  property  ;  but  immoveable  property,  under  the 
authority  of  the  law,  may  be  used  so  long  as  the  principal  remaiu  undis- 
charged. Even  though  it  be  not  then  redeemed,  the  debtor  does  not 
forfeit  his  property  in  the  pledge;  for  the  text  (112)  concerns  the  case 
of  an  agreement  contaisiug  a  clause  to  this  effect,  "  it  shall  become  thy 
absolute  property."  But,  if  the  debt  be  contracted  ou  a  pledge  given  fcr 
confidence  only,  without  sttek  a  special  t^reement,  the  debt  should  be 
recovered  by  the  same  mode  of  recovery  as  ordained  for  debts  uuseoured 
by  a  pledge. 

A  pledige  delivered  by  the  pledger,  to  give  confidence  to  the  lender, 
must  be  carefully  preserved  by  the  creditor,  and  be  restored  on  receipt  of 
the  whole  sum  due.  The  Hetndcara. 
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Consequently,  in  the  case  or  a  pledge  to  be  usKd,  since  the  creditor  may 
derire  benefit  from  the  use  of  it,  he  has  no  solioitude  id  regard  to  the  pey- 
meat  of  the  mone;.  But,  in  the  case  of  a  pledge  to  be  kept  only,  the 
creditor  derives  no  benefit  from  the  pledge  :  on  the  contrary,  be  has  the 
trouble  of  keepiog  noother's  property ;  he  may  therefore  be  anxious  to 
recover  hie  moitey  ;  but,  since  there  is  no  other  mode,  he  must  adopt  one  of 
the  five  modes  of  recovery,  that  which  is  caasonaut  to  moral  duty.  Suit  in 
court,  legal  deceit,  lawful  confinement,  or  violent  compulsion :  aad,  in 
such  a  case,  the  time  for  recovering  the  debt  is  that  which  was  stipulated 
by  the  borrower  for  the  payment  of  the  debt ;  or,  if  none  were  stipulated, 
the  period  when  the  debt  is  doubled  ;  for  that  is  prescribed  by  law  as  the 
time  for  redeeming  a  pledge.  This  is  consistent  with  reason  :  and  this 
mode  nf  proceeding,  say  some  lawyers,  supposes  a  case  where  the  use  of 
the  pledge  has  been  forbidden  ;  or  it  supposes  the  case  of  a  pledge  consisting 
of  masses  of  iron,  and  the  like. 

But,  if  the  debtor  be  absent,  having  absconded,  or  the  like,  from  whom 
thtll  the  creditor  recover  his  money  ?  A  text  of  law,  cited  in  the  Rtlndeara, 
provides  for  tliis  case, 

119. 
iSmrUi  : — After  giviug  notice  to  the  debtor's  family,  a  pledge  for 
custody  may  be  used  whea  the  principal  is  doubled,  and  so  may 
a  pledge  for  a  limited  period  when  that  period  is  expired. 

When  the  principal  is  doubled,  a  pledge  for  custody  may  be  used  after 
giving  notice  to  the  debtoi's  family  in  this  form :.  "  fiaving  borrowed  money 
"  from  me,  but  not  baring  yet  redeemed  the  pledg«,  the  debtor  has  absented 
"himself,  and  the  principal  has  been  now  doubled  by  the  interest:  thou 
"  art  his  heir ;  I  therefore  give  thee  notice,  as  required  by  law,  that  hence- 
"forth  the  pledge  will  be  used  by  me."  The  Sage's  meauiog  is  this ;  if  the 
debtor's  heir  himself  pay  the  debt  to  the  creditor,  and  take  the  pledge  ;  or 
if  be  say,  ''  wait  a  few  days,  I  shall  send  information  to  the  debtor ;"  the 
pledge  must  not  be  then  used.  But  if  the  heir  do  not  redeem  the  pledge, 
OCT  give  information  to  the  debtor,  then,  taking  the  aitfstation  of  several 
persons,  the  creditor  may  use  the  pledge. 

"  A  pledge  for  a  limited  period ;"  a  pledge,  for  which  a  specifick  period 
hu  been  fixed,  may  be  used  after  that  period  has  expired,  notice  being  first 
given  to  tbe  debtor's  family.    Such  is  the  sense  of  the  text. 

The  use  of  a  pledge  delivered  for  use  may  be  renewed:  if  it  be  agi'eed, 
"the  pledge  shall  be  enjoyed  for  two  years;  afterwards,  paying  the  debt,! 
"  will  redeem  this  pledge  delivered  for  use ;  the  use  of  the  pledge  shall  cease 
"  at  the  close  of  that  period  : "  in  such  a  case,  if  the  debtor,  happening  to  go 
to  another  country,  be  absent,  and  the  debt  be  not  paid,  nor  the  pledge 
redeemed,  then  tbe  use  of  the  pledge  is  authorized  a^er  notice  given  to  tbe 
debtor's  family.  What  is  said  by  the  author  of  the  Retndcara,  {'  thisautho- 
nses  the  ose  of  a  pledge  delivered  for  use,  without  however  conveying 
the  abaolnti  property,  if  no  period  were  stipulated,')  intends  generally  any 
moveable  pledge  for  use  under  such  circumstances.  But  immoveable  pro- 
per^ being  pledged  for  use,  must  only  be  relinquished,  if  it  were  agreed, 
"  I  will  restore  it  when  the  principal  is  doubled,  or  the  like  ^'  for,  since  it 
cannot  move  to  another  place,  there  can  be  no  apprehension  of  its  being 
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seized  by  another  penon.  But  move&bU  property  mnBt  be  preserved  nilh 
the  utmost  care,  until  it  be  restored  to  the  debtor. 

Iq  the  present  case,  after  notice  given  to  the  debtor's  familj,  the  use  of 
the  pledge  ie  to  be  takeo  as  nagea  for  the  care  of  it.  This  is  inteoded  by 
the  test.  Here  "  the  debtor's  familj"  is  merel;  an  instance  of  a  general 
ioJuuctioD :  therefore,  if  the  debtor  himself  be  present,  but  procrastinate  the 
redemption  of  the  pledge,  it  is  reasonable  that  the  creditor  should  use  it 
after  giving  him  notice;  and  this  may  be  equally  afGrmed  of  pledges  for 
custody,  and  pledges  for  use  :  it  should  be  ta  argued  if  the  agreement  be  in 
the  sixth  or  other  similar  form  above  stated,  and  Eometimes  also  in  other 
cases. 

It  appears  from  the  term  "  may  be  used,"  and  from  the  gloss,  "  this 
anthorizBs  the  use  of  a  pledge,  vithout  honerer  conveying  the  absolute  pro- 
perty," that  the  creditor  shall  only  use  the  pledge :  he  has  no  property 
thereiD.  Consequently,  although  the  creditor  use  the  pledge,  it  must  be 
restored  to  the  debtor  returning  after  the  lapse  of  several  years.  Such  is 
the  sense  of  the  law. 

In  such  a  case  shall  the  principal  sum  be  received  by  the  creditor  mth 
the  nhole  iuterest  ?  To  this  question  the  answer  is,  it  appears  from  the 
conditions  in  the  text  of  Vrieabp&TI  (92),  "  before  interest  cease  on  the 
loan,  or  before  the  stipulated  period  expire,"  that  there  is  no  forfeiture  of 
interest  in  consequence  of  using  a  pledge  for  custody  after  the  period  has 
elapsed,  or  the  like.  But,  in  the  case  of  clothes  and  similar  things,  unce 
diey  would  be  totally  spoiled  by  use,  it  is  reasonable  that  the  principal  and 
interest  should  be  forfeited  in  consequenet  ofuting  them. 

But  if  the  debtor  die,  or  abscond,  and  notice  cannot  be  given  to  his 
family,  what  is  to  be  done  P  A  text  quoted  in  the  Setndcara  provides  for 
that  case. 

120. 

SmHti : — If  the  debtor  be  missing,  or  dead,  let  the  creditor  produce 
the  wnting  in  a  court  ofjvMice,  and  obtain  a  certificate  from  the 
court,  specifying  the  period  which  it  bore. 

IiSt  the  creditor  produce  the  writing  in  the  kiug's  court,  and  there 
ohtain  r  document  specifying  the  term  which  it  bore  j  let  him  there  obtain  a 
certificate.  A  creditor  using  a  pledge  after  such  precautum,  commits  no 
offence.  The  Setndcara, 

The  meaning  is  this :  when  a  debtor  is  missing,  or  has  absconded,  the 
pledge  may  be  used  after  notice  given  to  the  debtor's  family,  as  ordained  by 
the  preceding  text ;  but,  if  notice  cannot  be  given  to  bis  family,  then,  pro- 
ducing the  writing  in  the  king's  court,  let  the  creditor  obtain  a  certificate. 
If  the  debtor  be  dead,  the  pledge  may  be  used  after  notice  given  to  the 
debtor's  family,  as  is  s^ified  in  the  preceding  text ;  yet,  if  notice  cannot 
be  given  to  the  debtor's  family,  but  heirs  of  the  debtor  exist  in  some  other 
counUry,  let  the  creditor  produce  the  writing  in  the  king's  court,*  and  obtain 
«  certificate.    Such  is  the  sense  of  the  text. 

The  certificate  is  delivered  by  the  king  conditionally ;  it  should  express, 
"  until  the  debtor  or  his  heir  attend,  the  pledge  shall  remain  with  tfaee,  and 
shall  be  used  by  thee."    "  A  certificate  from  the  court ;"  a  writing  certifying 
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the  contanuance  of  the  pledged  property  with  the  creditor.  That  the  pledge 
shall  be  used,  appears  from  the  expression  in  the  Retndeara,  "  a  creditor 
nsiiig  a  pledge  after  such  preeatUwn,  commits  no  offence."  But  if  neither 
the  debtor  nor  his  heir  be  Uving,  the  mode  of  proceediog  in  that  case  will  be 
snbeeqnently  meutioned  tcom  a  text  of  OatiAtana. 

121. 

VidHAOTATi,  cited  bj  Misra  and  BhavadSva,  under  the  title  of  Re- 
covery of  Debts  : — When  the  debt  is  doubled  by  the  interest,  and 
the  debtor  b  either  dead,  or  has  absconded,  the  creditor  may  attach 
his  'pledge,  or  the  debtor's  chattel,  and  aell  it  before  witnesses : 

2.  Or  having  appraised  it  in  an  assembly  of  good  men,  he  may  keep 
it  ten  days ;  after  which,  having  received  the  anlount  of  his  debt, 
be  must  relinquish  the  balance  if  tkei'e  be  any : 

3.  Having  ascertained  bis  own  demand  by  the  help  of  men  skilled  in 
arithmetick,  and  taken  the  attestation  of  witnesses,  he  commits  no 
offence  hy  thus  recovering  it. 

These  texts  are  also  eited  in  the  Retndoara,  hut  the  reading  is  tad  ban- 
dhujnydtividilam,  instead  of  taddhanam  Jaydtrividitam,  and  it  Is  expounded 
"  notice  having  been  given  for  the  assurance  of  the  debtor'^  relations."* 


C^ttAyana  : — When  the  pawnor  is  missing,  let  the  creditor  produce 
his  pledge  before  the  king ;  it  may  be  then  sold,  with  his  permis- 
Bion  :  this  is  a  settled  rule  : 

2.  Receiving  the  principal  with  interest,  he  must  deposit  the  surplus 
with  the  king. 

These  texts  of  Vrihaspati  (121)  are  contradicted  b7  the  text  above 
quoted  (130)  j  for  that  text  suggests,  that  if  the  debtor  be  not  present, 
the  pledge  should  be  used  after  obtaining  the  king's  sanction ;  but  the  text 
of  YfUHASPATi  suggests,  that  the  pledge  may  be  sold  if  the  debtor  be  not 
present :  consequently,  there  is  an  evident  contradiction  in  authorizing  the 
use  and  the  sale  of  the  same  thing  in  the  same  case.  An  alternative  is 
therefore  allowed  in  this  case  by  the  system  of  civil  law  ;  for  an  alteruatire 
is  true  in  logick  when  the  matter  is  totally  optiuual.  Consequently,  when 
the  debt  is  doubled,  and  the  debtor  i£  not  present,  being  dead,  or  having 
absconded,  the  creditor  may  nse  the  pledge  after  giving  notice  to  the  debtor's 
family  ;  if  notice  cannot  be  given  to  the  debtor's  famUy,  the  creditor  may 
exhibit  the  writing  before  the  king,  and  nse  the  pledge  with  his  permission  : 
this  is  one  option.  Or  wailing,  or  not  waiting  ten  days,  he  may  sell  the 
pledge :  this  is  a  second  option. 

on  then  Uita  tflai  t.  ISl. 
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.The  text  ot  VeIbaspati  may  be  thu3  expounded :  "  When  the  debt  is 
doubled  b;  the  intereat  "  thia  is  a  general  illustration,  the  some  must  be 
understood  when  the  period  hu  expired.  It  is  a  mere  instance  :  the  case 
described  reUtes  only  to  silver  coins  and  the  like ;  but  if  grain  or  other 
commodities  were  lent,  it  sbould  be  Raid,  when  the  principal  is  quintupled 
or  the  like.  "  And  the  debtor  is  dead,"  or  has  gone  to  another  couqti;, 
"  or  has  absconded  ;"  that  is,  cannot  be  found,  because  he  conceals  himseU. 
But  if  the  debtor  live  in  another  country,  and  some  person  who  is  his  heir 
say,  "  let  the  sale  be  postponed  for  ten  days,  1  will  fetch  the  debtor,  or 
bring  money  from  him  and  redeem  the  pledge;"  in  that  case  the  creditor 
should  keep  the  pledge  ten  days,  but  he  should  previously  appraise  it.  The 
words  "ten  days"  are  merely  illustrative  ;  in  proportion  to  tlie  number  of 
days  in  which  the  debtor  can  arrive,  ao  long  shoiUd  he  keep  it,  as  awarded 
by  arbitrators. 

If  the  value  of  tlie  pledge  exceed  the  amount  of  principal  and  interest, 
what  should  be  done  p  The  Sage  declares,  he  should  take  the  amount  of 
hia  debt  and  no  more.  What  shall  be  done  with  the  surplus  P  The  Saga 
declares,  "  he  must  relinquish  the  balance  ;"  he  must  deliver  it  to  the  heir, 
or  to  the  king.     The  text  is  so  expounded  by  Bhavadeva. 

"  Jnydtrividitam  (according  to  one  reading  of  the  text),  known  to 
witnesses  ;"  having  taken  the  attestation  of  witnesses.  Consequently  the 
taking  of  a  pUdge  in  pat/ment  of  a  ddit.  sbonld  be  attested,  as  well  as  tite 
sale  of  it.  "  He  commits  no  offence  ,""  VAcbespati  expounds  the  word  in 
the  uentei  sense  ■  a  creditor  recovering  his  debt,  even  by  compulaion  ot  the 
like,  shall  not  be  puuished  by  the  king. 

123. 

YiJNTAWALCYA : — Of,  even  in  the  absence  of  the  debtor,  the  creditor 

may  sell  the  pledge  before  witnesses. 

If  the  debtor  or  pawnor  be  not  pretent,  then,  selling  the  pledge  and 
taking  the  amount  of  the  debt,  the  creditor  should  deliver  the  surplus  to 
the  heir,  or  to  the  king.  The  DipaeaHea. 

The  meaning  is  this :  if  the  debtor  live  in  another  country,  or  happen 
not  to  be  present,  the  creditor  should  deliver  the  balance  of  the  price  to  the 
debtor's  son,  brother,  or  the  like,  before  witnesseB,  that  the  debtor  may 
receive  it  when  he  returns.  This  appears  from  the  gloss  of  BHATASivA  and 
of  the  Dipacalicd.  As  a  debtor,  if  the  creditor  be  absent,  deposits  the 
amount  of  the  debt  with  his  aon  or  other  heir,  so  the  creditor,  if  the  debtor 
ba  absent,  deposits  the  balance  of  the  price  obtained  for  the  pledge  with  his 
son  or  other  heir.  This  also  is  founded  on  the  gloss  of  Bhavadiva  and  of 
the  author  of  the  Dipacalicd.  If  there  be  no  heirs,  or  if  they  be  absent,  or 
if  they  refuse  to  receive  it,  he  should  deliver  it  to  the  king  (122). 

"  When  the  pawnor  is  missing  (122) ;"  when  he  cannot  be  found, 
being  dead,  having  absconded,  or  having  gone  to  a  distant  province,  the 
debt  being  doubled  by  the  intereat,  let  the  creditor  apply  to  the  king,  and 
also  produce  the  writing  :  this  must  be  understood.  "  With  his  peimission ;" 
with  the  king's  consent  to  the  sale,  the  pledge  may  be  ^len  sdd  :  the  text 
must  be  so  supplied.  After  which,  taking  no  more  than  the  principal  and 
interest  of  the  debt  from  the  price  for  which  the  pledge  b  sold,  let  him 
deliver  the  balance  to  the  king.    This  dittiiiction  occnis  :  if  the  debtor  be 
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actually  living  ia  another  country,  it  is  merely  intrusted  to  the  heir,  or  to 
the  king  ;  but  ir  he  bo  dead,  the  creditor  should  give  it  to  the  beir,  or,  on 
fulore  of  heir«,  to  tha  king.  Thie  is  reasonable :  a  debtnr  having  delivered 
a  pledge  to  a  creditor,  has  property  in  the  pledged  chattel  so  long  as  be 
live* ;  afterwards,  his  property  beiii^  devested  by  deiith,  property  Test«  in 
hia  heir;  it  is  thttrefor^  proper  to  give  his  chattel  to  him.  On  failure  of 
heirs,  property  vests  in  the  king ;  but  under  the  rule  of  YiSHHn  (Book  V, 
V.  417)  the  failure  of  heirs  signiBes  the  failure  of  fellow-student  a.  Accurdiugly 
CHANDiiawAiu.  in  expounding  -thu  text  of  CATYij^SA.  (1 22),  delivers 
this  gloss,  "  when  the  pawnor  is  not  living,  nor  any  person  entitled  to  inherit 
from  him,"  But  the  ttektated  pledge  of  a  Brdkmana  must  be  given  to 
learned  men,  or  to  priests,  under  the  text  of  DfevALA  {Book  V,  v.  415).  All 
this  vill  be  discussed  under  the  title  of  Inheritance. 

124. 
YAjMTAWALcrA ; — A  debtor  shall  be  compelled  to  pay,  with  iotei-est, 

a  debt  contracted  on  the  pledge  of  religious  merit ;  and  he  shnJl  be 

compelled  to  repay  two-fold  a  debt  contracted  en  a  chattel  of  emaU 

value  delivered  with  a  solemn  asaeveration. 

**  Religious  meat  "  the  use  of  sacrihcial  fire,  ablutions  tii  the  Qangee, 
•nd  the  like :  what  is  received  on  euoh  a  pledge  must  be  repaid  with  interest. 
What  has  been  lent  on  a  pawn  of  small  value,  delivered  with  a  soiemn 
oaseveration,  in  this  form,  "  it  shall  certainly  be  redeemed  by  me,"  must  be 
repMd  two-fold,  if  the  debt  remain  long  due  ;  the  pledge  shall  not  be  sold 
by  the  pledgee. 

It  is  noticed  in  the  Dipaoalicd,  that  the  text  is  read  in  the  VimarCpa, 
"  eharitra"  instead  of  "  ehdritra.'  The  oommentator's  opinion  is  this ; 
ehariira  signifies  act  or  practice  ;  ehdritra  has  the  same  signification  ;  the 
meaning  thi:relbre  is,  what  is  burrowed  on  the  pledge  of  ablutions  in  the 
Ganges  or  the  like. 

Ablutions  in  the  Ganges,  and  other  religious  acts,  are  pledged  when  the 
debtor,  on  contracting  the  debt,  says,  "  until  I  repay  thy  loan  1  will  not 
hatha  in  the  Oanges."  The  term  "  use  of  eacrifici.il  fl re,"  relates  to  the 
voluntary  use  of  it  on  tpecial  occaHoru,  uot  the  continual  use  of  it  by  thott 
vho  maintain  a  perpetual _fire.  Here  ablutions  ia  the  Ganges  and  the  Uke 
constitute  a  beneficial  pledge  to  he  kept  only,  not  a  pledge  to  be  used  ;  since 
the  debt  therefore  is  uot  diachai^ed  by  the  use  of  it,  how  shall  it  be  dis- 
charged? The  .Suge  therefore  ordains,  that  he  (the  king)  shall  compel  the 
debtor  to  pay  the  debt  with  interest.  The  meaning  consequently  is,  that 
payment  aball  be  enforced  by  the  king. 

CHANufcawARA  delivevs  a  similar  gloss,  bnt  he  reads  the  text  (at  in 
the  Difocalitd)  eharitra  bandhaea  erilam,  and  expounds  it,  "  for  if  ablutions 
in  the  Ganges  be  not  performed,  the  king  shall  compel  the  debtor  to  pay 
the  debt  with  interest." 

"  When  ablutions  are  not  performed  ;"  they  are  hypothecated,  and 
therefore  not  performed.  We  explain  eharitra,  ablutions  in  the  Ganges  and 
the  like ;  ehdritra,  the  benefit  arising  from  such  ablutivnt.  When  that  ia 
pledged  "  the  tUbtor  thaU  be  compelled,  &e.  ;"  for  instance,  when  a  debt  is 
contracted  with  an  agreement  in  this  form,  "  if  I  do  not  repay  thy  loan,  the 
benefit  of  my  ablutions  in  the  Qangei  shall  aoorue  to  thee."    But  this  can 
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only  he  a  pledge  for  custody,  for  it  would  be  lost  to  the  debtor  were  it 
enjoyed  bi/  the  creditor  ;  thu  debt  must  therefore  be  discharged  as  in  the 
case  of  pledges  for  custody  :  the  pledge  is  not  forfeited.  The  author  of  the 
Hitdcihard  deliverd  a  similar  eipositioa. 

"  A  pawn  of  small  vdlue  ;"  a  pledge,  of  which  the  value  does  not  exceed 
twice  the  amount  of  the  debt.  This  half  of  the  teit  (124)  restrains  a 
creditor  who  might  attempt  to  eell  the  pledge,  0[i  this  reflection  ;  "  twice  the 
amount  of  the  debt  is  receivable  by  me,  what  objection  therefore  can  the 
debtor  have  to  the  sale  of  this  pledge  F"  The  meaning  is,  since  uu  agreement 
was  made,  when  the  debt  was  contracted,  to  authorize  a  sale,  how  should 
the  pledge  be  sold  ?  This  must  he  understood  wheu  the  pledge  is  not 
redeemed  aftt-r  the  principal  is  doubled.  However,  there  is  no  offence  in  a 
Bale  made,  after  application  to  the  king,  with  the  king's  permission. 

We  hold,  that,  when  no  pledge  ia  delivered  by  the  debtor,  but  be 
solemnly  promifes,  at  the  time  uf  receiving  the  loan,  "  I  will  assuredly 
repay  thee  thy  loan,"  then  conscientiousness  is  in  reality  bis  surety.  Id 
that  case^  on  proof  of  the  debt,  be  shall  be  compelled  by  the  king  to  piy 
twice  the  amount,     To  enlarge  on  this  subject  would  be  superfluous. 

On  this  text  the  author  of  the  Mitacihard  thus  comments  :  "  A  pledge 
by  fAeact  of  the  parties  iacharitra  handkaca.  Consequently,  when  a  pledge 
of  greater  or  less  value  is  taken  with  the  free  consent  of  the  debtor  or 
creditor,  the  double  Bam  only  shall  in  that  case  be  received  by  the  creditor ; 
that  ia,  the  pledge  shall  not  be  forfeited.  At  the  period  when  the  principal 
is  doubled,  the  double  sum  only  shall  be  paid  ;  there  shall  be  no  forfeiture  of 
the  pledge.  In  the  case  of  earnest  also,  there  is  no  forfeiture  of  a  pledgb" 
This  is  only  suitable  on  his  interpretation.  He  expounds  the  terms  of  the 
teitotherwiae  ("  enrnest  delivered,"  instead  of  "  solemn  asseveration") ;  this 
other  subject  is  iucidentally  introduced  under  the  title  of  Pledges.  Ue 
adds,  wheu  the  merchant  who  buys  a  commodity,  giving  earnest  to  the 
merchant  who  sella  it,  concludes  a  bargain  for  the  purchase  of  goods  amount- 
ing to  a  thousand  mti4riis,  if  the  buyer  break  the  agreement,  the  earmt 
shall  be  forfeited  ;  if  the  seller  break  the  agreement,  it  shaJI  be  repaid 
two-fold. 


Sect.  III. — On  ike  Validity  of  Hypothecation  and  Mortgage. 
125. 

VyAsa  : — Pledges  are  declared  to  be  of  two  sorts,  immoveable  and 

moveable ;  both  are  valid  when  there  is  actual  enjoymeitt,  and  not 

otherwise.  ' 

And  this  coucenis  a  pledge  delivered  for  use. 

126. 

VrIhaspati  : — Of  him  who  does  not  enjoy  a  pledge,  nor  possess  it, 
nor  claim  it  on  evidence,  the  writtaa  contract /or  that  pledge  is  nuga- 
tory, like  a  bond  when  the  debtor  and  witnesses  have  deceased. 

Here,  term*  of  comparixm,  as  and  so,  must  be  assumed.    "  When  the 
debtor  and  witnesses  have  deceased ;"  when  neither  the  debtor  nor  the 
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witnesses  exist.  Hence,  &t  &  writing  executed  by  tlie  debtor  and  attested 
by  witoesieB  ia  nugatory  unless  the  dubtor  or  ffitneaaes  be  living,  so  of  him 
who  enjoys  not  a  pledge,  nor  mokes  it  his  own,  nor  shows  to  others  that  the 
pledfte  was  aotually  received,  the  writing,  though  complete,  is  no  evidence 
so  fiir  as  concerns  the  pledge.  The  Bttndcara. 

ETen  after  the  death  of  the  witnesses  and  debtor,  if  the  creditor  actually 
enjoy  the  pledge,  that  pledge  is  valid  ;  how  can  it  be  asserted  that  the 
writing  is  nugatory  F  To  tliis  it  is  answered,  some  person  comes  and 
makes  a  demand  upon  another  in  these  words,  "  thy  fether  a  my  debtor," 
iuspeot  this  bond ;  all  those  "  who  witnessed  it  are  dead,  and  thy  father 
also  is  dead  :"  as  in  this  case,  bo,  if  there  be  no  other  proof  of  a  pledge,  a 
mere  writing  ia  nugatory,  because  it  is  unavailing.  That  is  mentioned  by 
way  of  example.  Or,  it  may  he  thvt  explained  ;  if  a  chattel  belonging  to 
■ome  person  have  been  enjoyed  for  a  few  days  ojUy  by  another,  or  be  con- 
tested, and  tbe  possessor,  sued  by  the  owner  before  the  king,  allege^  "  his 
father  received  a  loan  from  me,  and  the  bond  is  forthcomiug ;"  then,  if  the 
witnesses  be  dead,  the  writing  ia  nugatory,  even  tliough  there  be  actual 
occupancy.  Such  being  the  case,  there  is  no  difGcultj  tn  txplaining  the  text 
without  assaming  the  terms  of  eomporiion  as  and  so  ;  for  the  sense  would 
be,  he  who  does  not  actually  poueis  fwr  enjoy  the  pledge  may  not  claim  it ; 
and  a  writing  is  nugatory  when  the  witnesses  and  debtor  are  deceased  :  and 
in  this  case,  undisputed  possession,  and  a  term  _fixed  tor  the  restoration  of 
the  pledge,  most  be  understood.  It  may  therefore  be  affirmed,  that  when 
possession  has  been  interrupted,  but  witueasea  are  living,  the  pledge  is  valid'; 
yet,  in  the  case  of  uninterrupted  possession,  the  pledge  is  valid  even  though 
the  witnesses  be  dead. 

'  Nor  shows  to  others,  &o.'  to  others  besides  those  named  in  the  writing, 
that  is,  fur  the  purpose  of  evidence.  Consequently  the  affirmation  of  it 
to  another  should  only  be  made  in  the  presence  of  the  defendant.  Or 
"  clum"  may  signify  sue  before  the  king.  The  writing,  though  complete 
ia  QO  evidence,  even  though  correctly  drawn,  in  the  form  already  described, 
vitb  all  its  conditions,  "  first  inserting  the  lender's  name  and  so  forth." 
Hence  a  writing  in  this  or  other  similar  forms,  "  I  borrow  one  hundred 
tuvemat  from  DfevAJiATTA,"  is  certainly  unavailing. 

'*  It  is  no  evidence  so  far  as  concerns  the  pledge  ;"  it  follows,  that  the 
writing  may  be  good  evidence  so  far  as  concerns  the  debt  Consequently 
the  sense  is  this  ;  if  there  be  a  writing,  paymept  of  the  debt  proved  by  that 
writing  shall  be  enforced  ;  but,  without  actuai  occupancy,  a  pledge,  though 
proved  by  that  writing,  shall  not  be  obtained.  Why  ^oes  he  not  actually 
•njoy  or  occupy  it  P  Has  it  been  restored  on  receipt  of  another  pledge,  or 
baa  it  been  released  on  a  solemn  promise  ofpaymmt  or  the  like?  Or  the 
sense  may  be  this ;  if  the  loan  have  been  actually  received  from  the  credi- 
tor by  the  debtor,  for  what  fitult  shoold  the  creditor  lose  it  P  But  a  pledge 
long  nnenjoyed  cannot  be  seized.  As  a  man's  own  effects,  being  neglected 
by  him  and  long  possessed  by  a  stranger,  become  the  absolute  property  of 
the  possessor ;  surely,  if  a  pledge,  which  is  the  properly  of  another,  be  not 
possessed  by  the  pledgee,  it  is  the  absolute  property  of  the  owner  who 
does  possess  it 

What  then  is  aaggested  by  the  word  ".  claim  p"  for  those  to  whom  the 
dum  is  ahown  become  witnesses  only ;  bot  if  the  thing  be  unpoesessed 
tbrougfa  neglect,  of  what  use  are  witnesses  ?    The  answer  is,  he  should  fully 
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show,  in  an  asBembly  of  people,  tfaa  reikson  nfaj  he  has  not  poBseBEion.  For 
iaatance,  "  ezecutiug  a  mortgage  deed  to  me,  he  has  received  a  loan,  why 
does  be  not  delirer  the  pledge  ?*  Such  a  dispute  is  supposed,  fiut  if  a 
contest  do  subsist,  as  possession  is  not  that  valid  witltout  proof  of  right, 
neither  is  an  unenjuyed  pledge  valid.  This  ia  one  case.  "  This  ornament 
is  pledged  to  me  :  but  his  daughtor'a  nuptials  mil)  be  celebrated  two  monihs 
hence  ;  his  nife  may  wear  it  for  that  period,  afterwardB  it  must  be  delivered 
to  me."  This  is  another  case.  On  these  and  similar  occasions,  if  the 
recorded  witnesaea  be  alive,  they  can  depose  these  circumstuuces.  There  ia 
not  consequently  any  contradiction  between  the  first  and  last  case. 

Here  the  expression  "does  not  enjoy"  concerns  a  pledge  for  use ;  "nor 
possess"  concerns  a  pledge  fur  cuatody ;  "  nor  claim"  concerns  both. 

The  Eetn&eara. 

But  this  text  does  not  concern  a  pledge  for  oostody  cousiating  of  abln- 
tions  in  the  Gaugea,  or  other  observances  producing  religious  purity  ;  for  it 
is  not  applicable  to  such  pUdga, 

And  this  is  nearly,  hut  not  Strictly  true  ;  for  a  pledge,  whether  for  use 
or  custody,  may  be  confirmed,  although  it  be  not  oscert^ned  whether  it 
have  been  actually  possessed  or  not.  The  Betnacara. 

This  meaning  is  intimated ;  although  he  have  not  himself  shown  his 
claim  to  other  men,  yet  if  they  know  and  depose  the  whole  circumstances, 
even  in  that  case  aUo  the  pledge  is  confirmed. 

A  toxt  of  law,  cited  in  the  Setndcara,  expressly  declares  the  nullity  of 
a  pledge  ia  a  case  of  neglect, 

127. 
Smriti: — ^A  house,  a  reservoir  of  water,  a  market  place,  grain, 

women,  beasts  of  burden,  and  the  like,  aj%  destroyed  or  spoiled 

by  neglect. 

"  A  market  place ;"  a  place  where  commodities  are  sold. 

The  Sttndcara. 

"  Water,"  preserved  for  his  own  use.  "  A  reservoir  of  water ;"  a  well 
or  the  like.  "  Beasts  of  Burden"  are  expressed  in  the  plnnii  Dumber,  to 
signify  "  and  the  like."  Consequently  a  garden,  a  field,  and  the  like,  are 
comprehended  by  the  test ;  in  short,  alt  <twu&  of  pledges  are  destroyed  by 
neglect.  If  the  pledgee  neglect  it,  a  house  is  destroyed  or  spoiled  for  want 
of  thatching ;  a  well  or  the  like,  for  want  of  extracting  earth  by  which  it  ia 
choked  ;  a  market,  for  want  of  concourse  of  buyers  and  sellers  through  fear 
of  ill-disposed  persons  ;  grain,  by  robbery  or  the  like ;  cattle,  women,  and 
beasts  of  burden,  for  want  of  food  or  care :  so  in  other  instances  according 
to  tba  circumstances  of  each  case. 

"  They  are  destroyed,"  and  utterty  lost ;  or  they  remain,  but  are  spoiled 
and  become  unfit  for  use.  By  this  mention  of  tbmgs  destroyed  or  spoiled, 
neglect  is  shown  blameable  ;  and  it  is  a  fault  on  the  part  of  the  craditor. 
Consequently,  if  the  pawnor  preserve  them,  they  would  be  possessed  by  the 
debtor :  but  if  he  do  not  preserve  them,  they  are  lost ;  and  why  should 
another  pledge  be  delivered  to  the  creditor  P  The  debt  therefore  remains 
uusecured  by  a  pledge, 
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Chahdbsvara  renutrka  ;  "w^  mortgaged  houses  and  the  rest  aie  des- 
troyed or  spoiled  by  the  faalt  of  the  pledgee,  the  mortage  is  annulled.  It 
13  therefore  implied,  that  another  pawn  sludl  not  be  giveu  by  the  pawnor 
in  consequence  of  the  pawnee's  fault."  It  is  consequeotly  evident,  that 
the  same  opiuion  has  been  eutertained  by  CHANofswAKA. 

"  By  the  actual  possesaioo  of  a  pledge,  the  validity  of  the  amirael  is 
maiiUained"  (96).  The  sense  is,  by  actual  possession  only  of  a  pledge 
is  the  validity  of  the  contract  maialained  ;  for  the  text  coincides  with  those 
of  VtIba  and  VBfaASFAii.  Consequently,  if  it  be  neglected,  there  ia  no 
possession  of  the  pledge,  as  already  explained.  Hence,  if  a  creditor  having 
lost  one  pledge  demand  another ;  or  if  he  attempt  to  seize  a  pledge  saved 
by  the  debtor,  who  interfered  when  loss  impeuded  throu};h  tAe  crtdilor't 
neglect ;  in  such  cases  the  creditor  shall  not  obtain  the  pledge.  So  much  is 
declared.  Yet,  if  the  creditor  did  not  neglect  the  pledge,  but  it  be  spoiled 
by  the  act  of  God,  another  pledge  should  be  delivered.  This  the  Sage 
declares ;  "  if  it  be  spoiled,  though  carefully  kept,  Ac,"  (96).  Spoiled  is 
there  illustrative  of  detriment. 


CAttAtaha  : — Should  a  man  hypothecate  the  same  thing  to  two 
creditors,  what  must  be  decided  ?    The  first  hypothecation  shoU  be 
established ;  and  the  debtor  shall  be  punished  as  for  theft. 
"  Decided ;"  ruled.  The  Eetndcara. 

ConseqnenUy  the  last  hypothecation  is  not  valid  :  and  this  supposes  that 
both  mortgagees  have  obtained  possession ;  if  either  or  both  have  not  obtained 
possession,  Uie  hypothecation  to  him  who  obtains  not  possession  is  invalid, 
as  above  mentioned.  Both  may  have  obttuned  possession  of  the  same  thing : 
for  instance,  one  has  had  possession  for  a  few  days ;  afterwards  the  other, 
disseising  him  by  force  ur  fraud,  possesses  the  thing  a  few  days.  Again  ;  the 
thing  is  possessed  by  one  through  force  or  the  like,  bnt  the  other  disseises 
him  ;  in  this  case,  the  attempt  to  take  possession  on  the  part  of  him  who 
disseises  the  other,  is  well  argued  to  be  a  mffident  act  of  occupancy  :  where 
n^lect  is  declared  a  cause  of  invalidating  the  mortgage,  there,  if  the 
clumant,  long  attempting  but  not  obtaining  possession,  has  been  content,  it 
is  contidered  at  neglect. 

"  The  debtor  shaU  be  punished  as  for  theft :"  for  pledging  the  same 
tiling  to  two  persons,  the  pledgor  shall  be  punishsd  as  for  theft.  Vishnu 
expressly  declares  it. 

129. 

Vishnu  : — He  who  has  mortga^d  even  a  bull's  hide  of  land  to  ono 

creditor,  and,  without  having  redeemed  it,  mortgages  it  to  another, 

shall  bo  corporally  punished  by  whipping  or  imprisonment ;  if  the 

quantity  be  leas,  he  shall  pay  a  fine  of  sixteen  suvernas. 

"  Even  a  bull's  hide  of  land ;"  land  to  the  quantity  of  a  bull's  hidu. 
The  definition  of  a  bull's  hide  will  be  cited  further  on.  If  he  tuice  mortgage 
a  leas  quantity  than  that,  he  shall  be  fined  in  sixteen  suvtnias.    On  a 


,.  by  Google 


148        FLEDGES,   HTPOTHECATION   AND  HOBTOAQBS.      [BOOK  I,  CB.  ID, 

cunoiy  view  tliere  seems  disparity  in  the  punishments,  by  coqxini  diasli«e> 
ment,  and  by  a  fine  of  sixteen  mtenuu.  This  it  wonid  be  proper  to  examine 
under  the  title  of  Fines  ;  it  miut  be  here  unnoticed,  for  what  wonld  ftvail  a 
misplaced  djsciuaion  vunly  swelling  the  book  P 

The  last  hypothecation  is  invalid,  according  to  Uiska,  Bhatadkti, 
iind  others  ;  herein  the  Betndcara,  Pdrijhla,  Svmli  tdra  and  other  works 
Goncor.  Punishment  only  is  shown  by  the  text  of  ViaHKn,  the  invalidhy 
of  the  last  hypothecation  is  inferred  as  a  consequence.  If  the  last  hypothe- 
cation were  valid,  the  first  would  be  certainly  void ;  for  one  contract  mnst 
avoid  :  consequently  the  words  "  without  having  redeemed  it"  are  pertinent. 
Hie  firet  mortgage  therefore,  not  being  redeemed,  is  valid ;  and  hence  it 
follows,  that  the  last  mortgage  is  void.  But  some  think  the  validity  of 
tile  last  hypothecation  implied  in  the  punishment  of  the  debtor.  This  and 
other  denationt  aib  liable  to  objection. 

The  text  concerns  land  alone.  Bhavadev^ 

MiSR&  and  Bhavad^a  read  "land  exceeding  the  quantity  of  n  bull's 
hide  only."  Misba  remarks,  that  the  sale  of  it  without  ownership  is  pre- 
vented.   ViBHNu  explains  the  quantity  of  a  bull's  hide. 

130. 

VlSHND : — That  land,  whether  little  or  much,  on  the  produce  of  which 

one  man  can  subsist  for  a  year,  is  called  the  quantity  of  abull's  bide- 

"  Little  or  much  ;"  if  the  land  be  excellent,  and  very  productive,  one 
man  may  subsist  for  a  year  on  the  produce  of  a  small  qnantity  of  laud,  and 
the  value  of  that  land  is  great :  but  if  its  produce  be  small,  a  greater  quan- 
tity of  land  is  requitiit  for  such  maintOMnee  of  one  man.  Consequently 
the  value  of  such  leas  quantity  of  fertile  land,  and  greater  quantity  of  land 
not  fertile,  is  the  same.  They  are  equal  in  value,  and  Uie  punishment 
should  be  determined  by  the  value  of  the  land. 

131. 
Smr'Ui,  cited  in  the  Retndcara : — If  two  men,  to  whom  the  same 
property  has  been  pledged,  enter  into  a  conteet,  to  him  who  has 
possessed  the  land  it  shall  belong  if  no  force  were  used. 

The  construction  is,  "  who  has  possessed  the  land  without  osing  force," 
The  text  must  be  supplied,  "that  land  shall  belong  to  him."  The  Setudeara. 

If  the  same  property  have  been  mortgaged  to  two  persons,  and  the 
pledge  have  been  given  to  one  before  the  other,  but  one  has  possesdon  and 
the  other  has  not  possession,  the  pledge  belongs  to  Mm  only  who  has  pos- 
session, not  to  him  who  has  not  possession,  even  though  he  be  the  first  mort- 
gagee ;  f«r  a  [dedge  is  invalid  without  possession,  as  has  been  already  stated. 
Ultimately,  this  text  bears  the  same  import ;  bnt  there  is  no  vain  repelatdon, 
since  both  texts  were  not  delivered  by  the  same  legislator.  VkEhabpaii. 

HELiTUDHA,  VicHBBFATi,  BBAVAofevA  and  others  read,  "he  who  baa 
possessed  it  shall  prevail"  (yatga  hhuctirjai/tutatya).  That  reading  is  also 
admitted  by  CHANotswARA,  but  he  has  qnoted  the  other  riding  (wma 
hhttcUrhhuwiMatr/af 
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If  the  same  property  be  mort^iged  to  two  persons,  and  be  possessed 
bj  both  of  them,  what  should  be  the  decision  in  that  cue  i 

132. 

YbIhaspati  : — If  one  field  have  beeD  mortgaged  to  two  creditors,  ao 

nearly  at  the  same  time  that  no  priority  cam  be  proved,  it  shall  belong 

to  that  mortgagee  by  whom  it  wasfirat  poaaesaeA  without  force.i^) 

"  Nearly  at  the  same  time,"  so  that  it  cannot  be  known  which  was  first 

and  which  latt. 

Sy  both  these  texts  it  is  declared,  that  of  two  mortgages,  in  which  no 
priority  of  time  can  be  .\8ceTtaine<t,  that  mortgage  is  viJid  under  which 
possession  has  heon  Jlrst  obtained  nithout  force.  The  Hetndeara, 

The  meaning  is  this :  if  the  witnesses  be  living  and  depose,  "  through 
accident  the  creditor  does  not  enjuy  the  thing  mortgaged  to  him ;  there  ia 
no  neglect  ou  the  part  of  any  person,  but  we  do  not  remember  when  it  was 
mortgaged  to  the  creditors  respectively ;"  and  if  the  writings  have  been  acci- 

(48)  Thve  ia  s  great  nNmblince,  u  hx  b«a  tinaij  obMrred,  batwMn  tha  deciaiana 
•f  the  Hinda  Law,  ud  (be  l«its  and  priDcipIei  ooDtiiiiied  in  the  Boman  Curpiu  Jvrit  CivHu, 
Id  aoma  ouoa,  ncli  limiluitT  may  be  nccomited  fur  by  hiitorioJ  reuona  and  liTpotheaea  ; 
bnt  in  othera,  aa  batweau  the  Hindn  and  Jubtihun'b  Code,  thia  reBcmblaiice  may  beaaid  to 
■riaa  principally  ftom  a  uniformity  in  the  conBtmclion  and  operationB  of  tha  human  mind, 
vhidi,  no  doabt,  maksa  ths  reaaouing  of  different  men  come  to  the  eame  conotuaion  npoa  ■ 
common  topic.  Bowjur,  0am  :  Un  :  Fu6  :  Lav  :  p.  U6.  Thai,  in  the  mattar  of  prefarane* 
of  l^potbeoary  craditora  one  to  the  other  by  maon  of  f)riority  of  their  rvpeoCira  aecnritiaa, 
tha  tola  laid  down  by  CtTiAvaiA  {lupra  128)  ia  in  accordance  with  the  principle  of 
flu  Ci^  Law  ;  which  daolarea  Qui  prior  t*t  import  paliBr  ui  juti;—(D.  <l,l,3.)  Tha 
raaaonof  that  rule  ia,  that  the  debtor  who  has  hypotheoatAd  hia  piopeiiy  hoa  thereby  dimi- 
niahad  hia  right  over  it,  and  therefore  cannot  convey  to  any  one  any  right  orer  the  propor^, 
noept  anlqeot  to  moh  diminnUon ;  fOr,  agreeably  to  tbe  maxim  Stma  pUujuru  ad  aiium 
tftuftmpttut  qaatn  tpH  Itahtt.    (D.  SO,  17,  M.) 

With  raapact  to  the  preferential  title  aa  ngarda  two  mortgagees  of  the  aame  field,  tha 
daddon  of  VBlaiSPATI  (Terae  13S)  in  EaTorof  the  one,  who  la  in  actual  pouaaaioa  ia, 
Ukewiaa,  inaoeordanoa  with  the  principle  of  the  CiTil  I«w,— namely,  TJti  p«ind4iu,~-ponttt» 
p»tier  ml,  (X.  l&  Oad  :  dt  rii  Vmd.  I.  72,  ie.) 

Ths  prindplea  of  Hindn  law  above  deacritwd  may  be  beat  illoalrtted  by  tha  rural  nren 
bakiw. 

In  7W{t#raM  Almaram  t.  J(mw  Itoehummud  and  another  (2  Bonn.,  130),  where  land 


>  mcctnge  of  a  later  data,  supported  by  occnpation,  annnlled  a  prior  one  unaoconpanied  In 
poaaaadon.  Similarly,  in  Kwiiix^  Sin  SyhulrM  t.  Balltf/te  Dtnanalh  {Bbllabis,  5),  it 
waa  hdd  by  tha  aame  Conrt,  that  whenever  the  eame  property  bad  boen  mortgaged  to  two 
diatinat  partjco,  tbe  one  in  poaaaaaion  of  the  property  by  the  Hindu  Iaw  waa  entitled  to  a  - 
waBunmM  in  anperoeaaion  of  any  priority  of  mortgage  to  the  other.  Theee  inaaa  illiutnita 
Bib  poaitkn  AiMiaer  foliar  ut. 

'.  Muimmohan  (2  hUon.,  3.  L.,  p.  303)  tha  Hindu  Lav  offioxa  detJared 

Ting  aold  hia  landa  to  one  indiridual,  aall  the  aame  property  to  another 

ntltled  to  l£e  propvty ;— tbmaby  mppratingthe  prindple. 


tfiat  if  a  peiaonhaTing  aoldl 
Mcion,  the  Brat  pnn£aaariB 
Ftiar  m  Umport  potior  injur: 

In  relbmoe  tn  the  fbiwoing  propoaitiona  may  be  noticed  Uia  text  of  TjUxtawu.cta 
(died  fiwt  Book  II,  Ch.  if  Seot.1,  t.  28),  to  the  aStct;-"  In  all  other  eonteaU ' 
OM  laleet  act  ahall  premQ ;  bat  in  the  oue  of  a  pledge,  a  gift  or  a  aale,  tbe  prior  o 

th*  VTMtbHt  Aknw.*'^    TTi*  miwnln*- Af  Ihta  (nTt  AHWnaln  I--    --  ■■-    ■■  ' * 


0  the  tf^ ;— "  In  bU  other  eonteatad  mattars, 
a  pledge,  a  gift  or  a  aale,  tbe  prior  oontraot  luia 
._.     ..     -„  .  .   t  eeama  to  b^  aa  Hr.  Hachaqhtbn  baa  rightly 

lauMad,  that  where  ■  paioan  mortgagea  hia  {soperty  {or  ■  -ralaable  oonaideratton  to  on* 
panoD,  aod  again  mortgagea  tha  aame  property  to  another,  the  firat  morlgaga  eball  hold  good ; 
eat  ia  eaao  where  a  man  mortngea  bis  propw^,  and  anbeeqnently  makea  a  sale  of  the  aame 
wuiMcly,  ths  laleet  oanlnMt  will  IiiiTe  anperlor  ^ce,  oo  the  aatiidkotion  of  Oie  debt  for  whidi 
ilM  iiuueilt  waa  mortgagad ;  in  other  worde,  (bataprior  pitdgttib^  arold  a  aniwaquent 
~fi,  Mt  Itahall  not  avoid  a  anbaeguantjri/lt  or  ■ubaannMit  lal*. 
a  racanl*  the  Bn(Iiab  law  on  this  ai^ect  conmlt  Flaber  On  Mortgage ;  Chapter  Til  Of 
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dentally  lost,  this  text  govenu  thetlecision  ofsnch  a  doubtful  case.  A^in; 
a  tree  has  been  pledged  with  its  &ait  at  the  B&me  time  to  tmo  creditor*  bj 
some  man  in  pertoh  or  through  hie  son,  and  debts  have  been  contracted  with 
two  persons ;  one  of  those  creditors  has  enjoyed  the  produce  of  the  tree,  but 
the  other  has  delayed  oocnpancj  to  display  his  own.  geDsrosity,  and  the 
parties  are  not  aware  of  each  other's  loan  and  occupancy  ;  in  such  a  cnse  also, 
the  mortgage  is  valid  in  favour  of  him  who  first  obtained  possession.  In 
this  case  there  is  no  question  on  the  priority  of  hypothecation  ;  but  if  the 
witnesses  prove  that  it  was  first  pledged  to  oRe,creditor,  though  last  possessed 
by  him,  and  there  has  been  no  neglect  on  the  part  of  any  one,  that 
pledge  belongs  to  him  to  whom  it  was  first  hypothecated.  This,  however, 
IS  not  the  purport  of  the  present  text.  Should  a  thing  be  first  mortgaged 
to  one  creditor  but  neglected  by  him,  and  be  afterwards  mortgaged  to 
another  creditor  and  possessed  by  him,  and  the  first  creditor  claim  possession 
at  a  subsequent  time,  in  that  case  tiie  pledge  belongs  to  him  by  whom  it 
was  first  possessed,  though  he  be  the  last  creditor.  This  and  other  points 
may  be  reasoned. 

If  the  priority  both  of  mortc^age  and  pOBsession  be  doubtful,  a  text 
cited  in  the  Retndcara  and  Vivdda  CluntdmMi  directs  the  decision  of  tbo 
case. 

133. 
SmrXti : — By  two  creditors  claiming  the  pledge  on  the  grounds  of 
poasesaion  for  an  equal  time,  it  shall  be  ahcired  equally  ;  and  the 
same  rule  is  declared  in  the  cases  of  a  gift  and  a  sale. 

The  pledge  shall  be  equally  taken,  that  is,  in  equal  shares,  by  both  mort- 
gagees  ;  and  their  shares  shall  be  proportioned  to  the  amount  of  their  res- 
pective loans.  For  example  :  the  first  debt  amounts  to  a  hundred  suvemas, 
the  other  debt  to  fifty  suvemas,  and  the  mortage  consists  of  one  villi^e  ; 
in  that  case,  since  partition  must  be  made  between  the  two  creditors, 
therefore  dividing  the  land  or  rent  of  the  village  in  equal  portions  with  the 
debts  due  to  those  creditors,  shores  should  be  given  to  each  in  proportion  to 
their  respective  debts  :  and  this  supposes  debts  of  the  same  nature ;  but  if 
they  be  of  various  natures,  the  amount  must  be  computed  from  the  value 
which  the  things  bore  at  the  time  when  the  debts  were  contracted. 

In  the  Vimda  Chintdmeni  the  text  is  read,  "  if  both  have  possessed  it 
quietly  for  an  equal  time,  it  shall  remain  in  their  joint  possession."  £hi- 
VADBTA  concurs  in  this  reading. 

And  this  is  nearly  iut  not  ttrietly  positive.  When  seen  proof,  or  evidence, 
in  favour  of  both  parties  is  equal,  a  decision  may  be  "rounded  on  unseen 
proof,  or  mental  convUtion.  Misba, 

If  the  seen  proof,  that  is  wordly  or  popular  proof,  such  as  possession 
or  the  like,  by  which,  in  a  case  of  dispute,  the  matter  might  be  determined 
in  favour  of  one  party,  be  equal,  a  decision  may  be  tr>"ounded  on  unseen 
argument,  or  due  consideration  of  tke  a-edibility  of  the  evidence.  When 
therefore  the  priority  of  the  mortgage  and  possession  is  doubtful,  a  decision 
should  be  formed  on  consideration  of  cireanutanees-  If  the  rights  of  both 
be  on  any  account  undistinguishable,  equal  shares  should  be  assigned  :  and 
this  is  almost  expressly  declared.  Such  is  Misba's  meaning.  Bha?a- 
SEVA  concurs  in  Oiat  opinion ;  and  it  is  reasoDable ;  for  suits  should  bo 
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decided  by  the  king  with  due  connderation  of  the  course  of  tilings.  But 
that  ij  a  remote  affiur,  which  cannot  be  asoertaiaed  by  the  king ;  Sagea 
hate  therefore  delivered  a  rule  of  decision.  Yet,  if  any  one  can  ascertain 
the  matter  through  investigation  guided  ^7  profound  justice,  vhy  should 
reconrse  be  had  to  equal  participation  or  the  like  F 

"In  the  case  of  a  gift ;"  if  one  thing  be  given  to  tno  persons,  the  Bame 
rale  of  decision,  according  to  actual  possession,  ia  declared  in  that  case 
also  by  a  text  which  will  be  quoted  ("  even  in  imiaoTsabte  property  a 
title  is  gained  by  ton(f  possession,  aod  lost  by  silent  neglect).*  The  same 
decision  should  also  be  given  in  the  case  of  a  sale  ;  for  there  is  no  difference 
in  the  deveature  of  property  by  gift  or  sale.  But  when  the  same  thing 
has  been  sold  to  two  persons,  and  priority  oE  time  being  proved,  one  of 
them  is  entitled  to  the  Ihing,  and  the  other  not  entitled  to  it ;  he  who 
does  not  obt&in  the  commodity  sold,  shall  recover  the  price  from  the  seller : 
if  both  are  entitled  to  receive  shares  of  the  commodity  sold,  half  the  price 
paid  by  him  and  half  the  commodity  shall  be  the  ^lare  of  one,  and  the 
other  half  of  the  commodity  with  half  the  price  shall  be  the  share  of  the 
other.    This  shall  be  oousidered  as  the  rule  of  decision, 

If  both  equally  have,  or  have  not,  posBested  the  thing,  and  there  have 
been  no  select  on  either  part,  and  the  priority  of  mortgage  be  doubtful, 
a  teit  of  law,  cited  in  the  Retndeara,  propounds  a  deoisiou  on  the  disparity 
of  nritten  and  verbal  evidence. 

134. 
jSmHfif .- — If  a  pledge,  a  siUe,  or  a  gift  of  the  aame  tbing  be  alleged 
to  he  made  before  witnesees  to  one  man,  and  by  a  written  instru- 
ment to  a/nother,  the  'writing  shall  prevail  over  ^  oral  teatvmony, 
because  one  contract  only  is  maintained. 

If  one  contract  be  attested  by  witnesses,  and  the  ot^er  be  authenticated 
by  tm  Attested  writing,  the  attested  writing  sliall  prevail ;  that  is,  it  shall 
mtablish  the  mortgage.  "Because  one  contract  only  is  maintained ;" 
because  the  contract  with  one  man  only  is  maintained  by  the  writing 
produced.  The  Retndeara. 

Consequently  the  joint  evidence  of  a  writing  and  witneaaea  is  exclusive, 
and  verbal  evidence  siugly  most  be  ezclnded,  because  one  contract  only  is 
maiiit^ned  in  consequence  of  the  writing  produced.  A  pledge  has  been 
given  before  witnesses  to  one  man,  and  with  a  written  instrument  to  another, 
bat  both  have  possessed  the  thing ;  after  a  few  days  a  contest  arising  there- 
on, the  pledge  authenticated  by  a  writing  ia  alone  valid.  The  text  (134) 
ia  considered  in  the  Sttndcara  as  conveying  that  sense.  Again  ;  the 
owner  has  delivered  a  pledge  to  one  man  with  an  instrument  in  lus 
own  hand-writing,  unattested]  but  not  extorted  by  force,  and  to  another 
before  witnesses  \  even  there  also  the  writing  shall  prevail.  The  reason  of 
it  is,  that  the  depositions  of  witnesses  wkj  poaubly  be  &lse. 

But  HslXttidha  says,  if  there  be  no  oocnpancy,  but  a  writing  exist 
duly  attested  and  so  forth,  the  writing  shall  prevail,  because  it  is  the  beat 
evidence  of  »  transaction ;  it  shall  establish  the  mortgage.  It  is  hereby 
intimated,  that,  if  there  be  written  and  verbal  evidence,  a  mortgage  is  not 
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of  ooune  invalid  for  nant  of  ocoupanoy.  That  opinion  ia  not  admitted  la 
the  Betndcara,  for  it  is  incompatible  with  the  text  of  VbIoaspati  (136). 
Tet,  in  bat,  this  text  is  an  answer  to  him  who  ahould  afBnn,  on  %  htuty 
consideration  of  the  text  of  Vbihabpati,  that  a  pledge  is  invalid  for  want 
of  possoBsion,  in  a  esse  where  the  thing  ha^  not  been  possessed,  but  where 
no  neglect  is  imputable  to  the  pledgee.  For  instance,  where  a  pledge  or 
other  contract  has  been  made  by  an  attested  written  instrument,  the  writ- 
ing shall  prevail;  that  is,  it  shall  eatablish  the  mortgage.  Such  is  BblI- 
tddha's  meaning,  and  that  should  be  considered  as  admitted  in  the  Sttnd- 
cara,  as  has  beea  already  stated  moro  than  once. 

A  pledge  b  only  lost  nnder  the  text,  "  a  house  and  the  rest  are  destroyed 
by  neglect,  Ac,"  (127),  Forfeiture  of  property  by  silent  neglect  occnre  in 
oaeea  of  gift  and  the  like.  So  in  the  present  case  also,  the  pledgee  ia  pre- 
vented from  obtaioing  pastession  in  coasequence  only  of  his  silent  neglect, 
Ebe,  we  think,  a  girt  made  for  the  bunefit  of  the  donee  under  the  text  oon* 
ceming  gifts,  "in  bis  mind  intending  the  donee,  let  him  cast  water  on  the 
ground  ;"  would  be  void,  if  the  donee,  through  ignorance,  did  not  imme- 
diately take  poBseasion. 

This  must  be  understood  of  two  contracts  of  the  same  nature.  But  for 
contracts  of  various  natures  opposed  to  each  other,  the  rule  of  deciuon  will 
be  delivered  nnder  the  title  of  Relative  Force  of  Contracts, 

If  neither  party  have  decisive  possession,  and  no  neglect  be  imputahlfl 
to  either  party,  but  both  have  writings,  and  those  nritiugs  be  attested,  the 
foUowing  texts  of  law,  cited  in  the  Betndeara,  propound  a  special  deci^on. 

135. 
Smr'Ui* : — But  if  a  man  first  mortg^e  land  without  noticing  all 
circunwtonoefi,  and  afterwards  mortgage  it  vrith  express  descrip- 
tion by  name  amd  the  like,  that  writing  which  contains  an  express 
distinction  shall  prevail. 

2.  If  a  field,  or  a  house,  be  described  in  a  written  instrument  by 
ita  limits,  and  if  villages  and  the  like  be  so  described,  the  contract 
is  valid. 

3.  When  a  distinction  is  expressed  in  a  writing  to  one  man,  and 
no  distinction  to  another,  the  express  distinction,  says  CATiiTANA, 
shall  preponderate. 

In  the  first  text  it  is  ordained,  that,  if  a  writing  be  delivered  to  the  first 
creditor  in  this  form,  "I  mortgage  so  much  laud  to  thee,  and  receive  a 
loan  of  a  hundred  taxxrruu;"  and  if  it  be  mortgaged  to  the  last  creditor  by 
a  writing  in  the  form  directed  by  YIjntatalcta  as  abovementioned, 
inserting  the  name  of  the  lender  and  of  the  borrower,  and  to  forth ;  then 
the  mortgage  is  valid  in  favor  of  the  last  oreditor. 

The  aense  of  the  seoond  text  is  this  :  if  a  writt«n  instrument,  speoifyiDg 
the  limits,  be  deUvered  to  one  man  in  this  form,  "  this  field  measured  by 
four  hundred  cubits,  and  extendina;  east  and  west  from  such  a  pond  to  such 
a  mango  tree,  and  north  and  south  from  the  land  of  such  a  person  to  such 
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a  riT«r,  is  mortgaged  to  you  ;"  and  if  it  be  mortgaged  to  auother  by  a  writ- 
tag  in  this  form,  "  this  field  is  mortgaged  to  you  ;"  the  field  conveyed  by 
tlie  instiument  wMch  B[>ecifieB  the  limits  acqaires  validity,  that  is,  it 
becomes  a  valid  pledge :  and  so  of  a  house,  a  village,  or  the  like.  Oc 
"  villages  and  the  like"  may  be  tlras  expounded  :  the  creditor's  village ;  tbe 
village  in  which  the  creditor  resides,  occupyiDg  a  dwelling  houee,  land,  and 
the  like :  that  in  which  the  debtor  resides  ;  and  that  in  which  the  field  is 
sitoAted  :  if  those  villages  be  described.  Under  the  words  "  and  the  like" 
are  com[»«hended  Uie  names  of  fathers  and  so  furth  as  directed  by  Tajht- 
AWALcra,  and  all  other  particulars  of  places  and  the  like  as  reqiured  by 
local  usage. 

Ry  the  tliird  text  this  meaning  is  denoted :  to  one  man  the  mortgsger 
delivers  a  written  inatmment  in  this  fonn,  "  the  land  situated  in  euch 
"  a  village,  extending  from  such  a  boundary  to  such  a  boundary,  and  belong- 
"  ing  to  me  Ya^Tadatta,  is  mortgaged  to  the  TUvadatta  ;"  to  another  he 
mortgages  land  in  another  form,  "  this  b  addressed  to  Uh&itba  ;  the  field 
"  belonging  to  me  Yajntadatta,  situated  in  sudi  a  village,  extending  from 
"  such  a  boundary  to  such  a  boundary,  and  which  was  obtained  by  favour 
"  of  the  king,  in  consequence  of  great  services  rendered  to  htm,  b  mortgaged 
"  to  thee ;"  a  dbtinction  being  thus  expressed,  that  b,  the  land  being  f£us 
particnlarly  described,  the  writing  which  contains  an  express  distinction, 
specifying  the  land  obtained  by  favour  of  the  king,  Eball  preponderate ; 
resisting  the  othu  mortgage,  it  shall  maintain  tibe  mortgage  it  conveys. 
Or  the  third  text  may  be  considered  as  intended  to  enforce  the  sense  of  Uie 
former  texts. 

From  the  eipresdon  "  preponderate"  it  follows,  that  the  other  b  not 
preferable.  Consequently,  when  there  b  no  contradiction,  but  one  instru- 
went  only  expresses  the  name,  boundaries  and  other  distinctions,  the  oli«r 
instrument  b  sufficient  evidence,  if  the  limits  and  other  particulars  can  be 
ascertained  in  any  other  mode.  TMs  b  also  admitted  by  Chardeswara, 
ior  he  delivers  ttb  gloss,  "  under  these  texts,  if  the  mortage  be  made  to 
one  man  in  a  general  form,  and  the  same  thing  described  by  name  be 
mor^aged  to  another^  then,  if  the  contracts  be  incompatible,  that  which 
expresses  a  name  and  other  dbtinctions  shall  prevail."  If  such  were  not 
his  meaning,  he  would  not  have  added  "  if  the  contracts  be  incompatible  ;" 
be  would  have  only  sud.  the  mortgage  not  described  by  name  and  other 
distinctions  shall  not  prevuL     Thb  we  hold  reasonable. 

Occupancy  prevwls  over  verbal  and  written  evidence  ;  but,  if  possession 
beequ^,  the  decbion  must  be  argued  from  the  dbparityofthe  writings. 
If  tbeee  also  be  equal,  participation  is  reasonable.  No  cue  has  directed  a 
decbion  on  the  disparity  of  verbal  evidence.  In  support  of  these  opinions, 
itb  proper  to  adduce  the  text  above  cited  (133). 

All  this  b  enjoined,  biU  not  infiaeibly.  Through  ignorance  or  the  like, 
the  writing  has  been  delivered  to  the  first  creditor  in  some  irregular  form, 
and  he  has  not  silently  neglected  the  pledge  ;  if  all  the  circumstuncea  be 
fully  ascertuned  by  the  king  or  arbitratoiB  from  the  evidence  of  neighbours, 
and  if  a  writing 'in  due  form  agreeable  to  law  and  nsage.  were  delivered  to 
the  last  creditor,  still  it  b  argued  by  such  men  as  we  are,  that  the  hypothe- 
cation to  the  first  creditor  b  valid ;  for  these  texts  of  Sages  are  rules  of 
civil  law.  Accordingly,  after  citing  the  text  (133),  Misba  adds,  thb  b 
enjoined,  hut  admitt  acqitiont. 
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If  a  mortgage  deed,  irrtgularly  dntwD  by  «  penon  inexperieucediin 
Bnoh  afftura,  should  happen  not  to  be  otheiwue  proved  authentack,  tbe 
mor^jftge  deed  in  favour  of  a  crafty  penou  might  prevail ;  would  not  fidture 
of  justice  be  therefore  imputable  to  the  king  for  an  untrue  decision,  thout/h 
grounded  on  a  legal  rule  ?  None  could  be  imputed ;  such  a  decision  is  tiie 
consequence  of  particular  circumstances.  When  the,  day,  lunar  asterisRi. 
and  sign,  in  which  a  man  was  bom,  are  unknown  to  astrologers,  as  tiie 
purpose  is  accomplished  bj  assuming  the  sign  from  the  fiist  sjllable  of  his 
familiar  appellation  ; .  (for  instance,  V  and  Ljl  suggeit  the  constellation  of  the 
Kam  ;  and  so  forth'  ;)  so  there  is  no  failure  of  justice  in  retortinef  to  tiiis 
expedient  in  a  doubtful  cate.  However,  after  much  investigation,  throwing 
the  load  on  the  supreme  ruler,  a  decision  should  be  made  with  due  cod- 
uderation  of  the  getKral  cundnct  of  both  parties.  Accordin^y  tAe  author  of 
the  SetndeaTa,  citing  the  following  text  (136),  and  ezpoundi^  it,  "if  a  man, 
mentally  intending  a  particular  thing,  pledge  his  proper^  not  exhibited, 
nor  precdnety  described,  and  consequently  as  imperceptible  as  the  subtile 
element,  it  shall  not  be  considered  as  a  definite  pledge  ;"  adds,  this  is  made 
evident  by  the  subsequent  text  (I8T}  :  and  if  indefinite  hypothecation  be 
practised  in  certain  instances,  possession  may  be  granted  by  a  special  rule 
without  valid  hypothecation. 

136. 

Uncertain : — If  a  man  pledge  his  property  unexhibited,  and  un- 

described  aa  to  its  nature,  and  coosequently  imperceptible  like  the 

subtile  element,  that  shall  not  be  considered  as  a  definite  pledge. 

137. 

Uncertain: — Whatever  then  belonged  to  that  de&tor,  the  creditor 

may  suppose  described  by  the  eontntct. 

Some  explun  the  terra,  '  unknown,'  intUad  of  "  unexhMttd,"  justifying 
the  interpretation  from  the  sense  of  the  verb  vid,  kuow :  t&at  thing,  which, 
being  nndescribed  as  to  its  nature,  is  not  known  or  ascertained.  It  is  not 
certiunly  described  by  its  limits,  the  village  in  which  it  is  situated,  and 
other  distinctions ;  it  is  therefore  similar  to  the  subtile  element,  equally 
invisible  and  imperceptible ;  and  consequently  shall  not  be  considered  as 
titjicientlp  definite.  For  txamplt  ;  "  a  field  measured  by  a  hundred  cnints 
is  mortgaged  to  CHArnta  ^'  it  is  not  thereby  particulaiiy  known  where  and 
of  what  description  that  field  is.  How  should  a  man  so  mortgage  land  ? 
The  commentator  explains  it ;  "  mentally  intending  a  particular  _fietd ; 
indicating  it  by  a  general  description,  but  not  actually  showing  it. 
"  Whatever  then  belonged  to  Mm"  (137)  ;  whatever  belonged  to  the 
debtor  at  the  time  of  making  the  hypothecation,  might,  through  excess  of 
confidence,  or  unguarded  ignorance,  be  supposed  by  tiie  creditor  pledged  to 
ftjm.  Whatever  the  creditor  therefore  occupied  as  the  intended  pledge, 
wonld  be  merely  held  under  the  authority  of  practice,  to  maintain  the 
agreement  inviolate.  They  thus  expound  the  gloss  of  the  Setndcara,  "  If 
indefinite  hypothecation,  Ac." 

*  In  dmring  tiie  horoaoope  ofau  in&nt,  the  lunar  aitarism  nii(Ul|which  he  was  born 
snidaa  the  Mle^on  of  his  name;  for  iiutance,  itha  wsb  bum  ondw  Aivmi,  a  name  ia  ulaoted 
beginning  with  Cat^  Cei,  Ch6,  or  luL  Bat  in  draving  tb«  hotCMopo  of  ■  mia,  whoae 
blrui<dar  ii  nnascertained,  the  nama  sngEsna  ths  conitaUation. 
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138. 

SmrtH*  cited  in  the  Retndcara : — Should  the  creditor,  against  or 
even  without  the  assent  of  bis  debtor,  possess  himself  or  more 
land  or  other  property  th&n  was  expressly  mortgaged,  he  shall  pay 
the  first  amercemeDt,  and  the  debtor  shall  receive  hack  his  whole 
pledge. 

When  A  field  measured  bj  four  hundred  cubitB  has  been  mortgaged, 
dtould  the  creditor  annex  to  it  another  adjoiniog  field,  and  forcibly  posaesa 
himself  of  it,  that  creditor  Bhall  pay  the  first  amercement,  namely,  the 
amercement  first  directed,  ivhich  Hbnu  thus  propounds,  "  Now  two  hundred 
and  fifty  panat  are  declared  to  be  the  first  or  louat  amercement"  To 
explain  the  sense  of  the  text,  this  obtiervation  ie  ma<le  respecting  fines. 
Chabdeswaea  thus  oommenta  on  the  text ;  '*  if  the  creditor  forcibly  annex 
to  the  pledge  more  land  or  other  property  than  was  expressly  mortgaged, 
and  possess  himself  of  it,  he  shall  be  fined,  and  the  mortgager  shall  receive 
back  the  laud  or  other  property  mortgaged,  without  payiog  the  sum  due." 

Consequently  the  debt,  though  lent  by  the  party  himself,  is  forfeited 
by  reaeou  of  an  offence  consisting  iii  encroachnient  on  land  exceeding  the 
mortgage.    But  the  debtor  shall  not  receive  the  value  of  what  has  been 

Enviously  obtained  by  enjoyment,  since  no  text  ordains  it.  Yet,  if  the  debt 
B  not  discharged  from  the  use  of  more  land  than  was  mortgaged,  the 
mortgager  shall  neverlhdat  recover  his  pledge  without  discharging  the 
debt ;  else  the  terms  of  the  text,  "  the  debtor  shall  receive  baok  Us  whole 
pledge,"  would  be  unmeaning. 

Here  it  should  be  remarked,  that  if  a  loan  be  obtained  on  this  condition, 
proposed  by  the  borrower  to  the  lender,  "  be  this  field  pledged  to  thee ;  the 
pledge  shall  be  redeemed  after  four  years,  on  the  seventh  day  of  the  month 
of  Bkddra  .-  if  I  do  not  then  redeem  it,  the  pledge  shall  become  thy  al>3olute 
{HOperty  ;"  the  mortgage  is  not  usually  foreclaeed,  even  though  the  debtor 
foil  in  his  agreement.  If  a  covetous  creditor,  reflecting  on  this  local  usage, 
Bay,  "  give  a  bill  of  sale ;"  and  a  necessitous  borrower,  to  obtain  the  loan, 
execute  a  bill  ofsale,  but  insert  as  a  date  the  future  month  and  year  intended 
by  him,  and  specify  in  writing  that  the  price  received  shall  bcu  interest 
to  that  time  ;  and  if  the  debtor  occupy  the  land  until  the  stipulated  period 
expire  ;  is  a  contract  in  this  form  a  mortgage  or  not  P  It  is  answered,  since 
a  bill  of  sale  is  eisouted,  it  is  a  sale  and  not  a  mortgage.  Does  the  sale 
take  place  immediately,  or  on  the  future  day  specified  in  the  writing  P  Not 
immediately :  for,  if  the  sale  took  place  immediately,  the  debtor  could  not 
repay  the  price  borrowed,  and  recover  his  pledge  on  a  subsequeDt  day. 
Ifor  can  that  be  deemed  admissible ;  for  it  would  be  inconsistent  with 
practice.  Neither  is  the  second  supposition  true ;  for,  since  the  vender 
does  not  intend  au  immediate  sale,  his  property  is  not  devested.  Nor 
should  it  be  affirmed,  that  the  vender  must  intend  a  sale  on  the  day  when 
the  writing  is  executed ;  for  the  borrower  cannot  be  supposed  to  oonsent  to 
a  sale  inconsistent  with  bis  purpose.  On  this  point  it  is  said,  the  sale  is 
ooncludsd  on  that  very  day  when  the  vender  receives  the  price ;  but  pro- 
perty is  net  immediately  devested.    Yet  the  period,  coutemplated  in  the 
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vender's  actual  intention  at  the  time  of  the  contract,  devests  the  property 
of  the  original  owner.  Or  the  promise  of  a  future  aide  is  clearly  conveyed 
by  the  vritin^  then  executed  ;  and  the  borrower,  consequently  bound  by  bia 
agreement,  must  consent  to  the  sale ;  else  he  would  be  punished,  and  beld 
guilty  of  a  moral  offencv.     Therefore  do  good  men  execute  such  bills  of  sale. 

On  this  a  question  arises:  if  the  contract  were  eiecuted  when  four 
thousand  years  of  the  CoK-age  were  expired,  aud  dated  in  the  four  thousand 
and  Rfth  year  ;  should  the  borrower  or  witnesses  die  in  the  interval,  the 
writing  being  insuflicient  evidence,  the  money  lent  might  be  irrecoverable  ; 
and  bow  could  a  mortgnge  of  the  land  bi;  alleged  F  That  should  not  there- 
fore be  practised.  Yet,  in  fact,  since  many  excellent  persona  do  lo  proceed, 
arbitrators  by  some  meaus  admit  the  writing,  because  such  current  practice 
is  remarked,  but,  if  the  writing  be  fully  proved,  it  ia  a  valid  bill  of  aale. 
Should  the  borrower  or  his  son  be  unable  to  di^harge  the  debt  in  the 
interval,  the  sale  must  be  acknowledged  by  the  sun,  because  it  was  promised 
by  his  father.  Else  he  would  be  guilty  of  a  great  offence  in  violating  his 
fotber's  engagement :  and  the  king  abould  animadvert  on  it.  But,  if  he 
can  discharge  the  debt  within  the  period,  the  aale  is  not  valid ;  for  the 
borrower  then  absented  to  the  deveatureof  property,  concomitant  with  failure 
in  payment  of  the  debt. 

If  a  borrows  execute  a  mortgage  deed  for  a  limited  time,  and  also  r 
bill  of  pale  dated  on  a  future  day,  there  would  be  no  difficulty  in  recovering 
the  money  lent.  Tliis  is  remarked  on  the  prescriptive  usage  of  good  men  ; 
but  it  baa  not  been  expressly  noticed  by  any  author.  On  the  contrary,  if 
a  pledge  be  given  ujion  this  condition,  "  should  the  debt  be  uudischarged  on  a 
certain  day,  this  pledge  shall  become  thy  absolute  property,"  then,  if  the 
pledge  be  not  redeemed,  that  pledge  shall  belong  to  the  creditor  as  has  been 
more  than  once  declared,  and  that  alone  is  auggeated  by  the  texts  of  Sages. 

It  may  be  here  remnrked,  that  when  a  loan  ia  made  on  a  pledge  received, 
the  pledgee  should  deliver  a  written  acknowledgment  to  the  debtor ;  else 
the  creditor,  enjoying  the  pledge,  might  affirm,  after  a  considerable  lapse  of 
time,  "this  has  been  poaseaaed  by  me  twenty  yeara,  and  is  solely  mine." 
As  B  written  contract  relative  to  tillage  is  both  given  and  received  by  the 
cultivator  and  landlord,  ao  ibottld  mutual  agreementt  be  delivered  in  Ait 
case  also.  Accordingly  "  mutual"  ia  specified  in  the  text  of  VkFhasfati 
(12).» 

■  Tin  Compitei  lakes  occasion  to  ralitte  bd  andent  tile.  A  borrower,  pledging  ■  vtlnibia 
v«swl  thioneh  the  medioTC  of  hia  own  lervant,  ind  mtratrng  a,  written  initnunflnt.  ooD- 

traded  a  debt.    AfUtwrnlB,  tlia  

oSered  to  ralMm  the  pledge,  "  t 
In  this  conttiat  the  debtor  vui  cu 
the  whole  oircomBianceA  to  B  carta 

creditor,   and  hufine  liilened  lo  ,  ....,...._., „, 

baviag  auniaed  the  oharactiir  of  a  friend,  took  the  man't  ring  niider  pretence  of  riewiug  it ; 
at  that  moioent  &  Hmut  of  the  king,  pKTiotuly  jnetmcted,  umounced  to  him  that  his 
ntoUur  called.  Beemingly  intemipt«d  therisby,  be  retired  lo  an  inner  aiiBrtiiiait,  taking 
Iha  riag  with  him  m  it  were  bjr  mistAke.  Tliecce  he  neat  a  servant  with  cbe  ring  to  Om 
CnditO'a  steward  :  "  Xlnleu  the  -vesnel  be  ioetantlr  prodnoed,  th;  mutei'e  life  ie  for&itsd, 
this  rin^  is  laj  token  ;'^  hearing  thie,  the  etewejd  delivered  the  vensel  to  (he  memanger. 
Having  reoeived  the  vessel  in  the  innar  apartment,  the  king  put  betel  in  it,  and  called  this 
debtor.  Be,  attending  and  seeing  the  vessel,  with  dnwa-caM  look  raid,  "  I  have  oBsnded, 
m;  servant  must  have  beoi  dilhonnt  jwithotit  1117  knowledge  he  has  sold  this  vssBal ;  else 
haw  Boold  it  be  in  thyposHasioaP'  The  king,  having  ascertained  the  weight  and  vain* 
i>f  the  vessel  hj  means  of  artistL  imrosed  a  fine  on  the  emditor,  ddiverad  the  pledge  (o  (ha 
debtor,  and  diraeted  payment  of  thadebt  to  the  cndilor.  If  thenhad  bna  a  wribng,  adda  th« 
compibt,  no  snch  dispata  could  have  existed. 
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Od  the  suttject  of  pledges  Bomething  remuns  to  be  said.*  Id  fact  » 
pledge  delivered  for  use  ia  a  pledge  to  be  nsed,  and  a  pledge  delivered  for 
eonfideiice  only  is  a  pledge  for  custody.  The  text  of  MB»n  (v.  91)  con- 
eema  a  pledge  for  use  ;  hu  text  (v.  68)  must  relate  to  a  pledge  for  custody, 
since  it  expresses  "  without  the  consent  of  the  ownen  ;"  his  text  (v.  87) 
i^rds  a  pledge  for  custody.  Consequently,  since  the  use  and  profit  of  the 
pledge  is  the  only  interest  in  the  case  of  a  pledge  to  be  used,  interest  at  the 
rate  of  an  eightieth  part  ia  prohibited.  Should  a  pledge  for  custody  be  used, 
the  use  of  it  not  being  furUddeu  by  the  owner,  half  the  interest  is  forfeited  ; 
but  if  the  use  of  it  were  forbidden,  the  whole  interest  shall  be  forfeited. 
The  same  meaning  should  be  also  attributed  to  the  text  of  Yajntwalcta 
(84) :  if  a  pledge  for  custody  be  used,  the  forfeiture  of  interest  is  equit- 
able, since  the  ute  of  it  had  not  been  allowed  in  place  of  interest; 
but  if  a  benefioial  pledge  be  used,  there  shall  be  no  interest  that  is, 
no  interest  at  the  rate  of  an  eightieth  part  and  the  like.  Since  the 
single  word  "  interest"  may  be  connected  with  both  phrases  (84),  there 
is  no  objection  to  the  admission  of  both  meanings.  Such  is  the  opinion 
of  Cdlluubhatta. 

lliat  chattel,  from  the  use  of  which  no  loss  ariseSj  is  a  pledge  which 
may  be  used ;  that  is,  one,  the  use  of  which  causes  no  Ul :  for  participles  of 
this  form  ugnify  what  may  be  done  without  caneing  any  ill ;  as  In  the 
example,  "  a  priest  and  a  king  are  never  to  be  slighted."  dny  other  pledge  ia 
ft  pledge  to  be  kept,  that  is  one  which  must  be  kept  or  preserved.  Hence 
Sthiipiiii'B  gloss  delivered  in  the  Dipaoalicd  (where  a  pledge  for  custody 
is  explained  a  pledge  to  be  kept,  sudi  as  clothes,  ornaments  or  the  like  ; 
aod  a  beneficial  pledge  is  exemplified  by  an  ox  or  the  like ;)  is  fully  justified  : 
and  the  remark  of  Cba.e>d£swaju,  in  his  gloss  on  the  rule  of  VisBNO 
(82),  which  restricts  the  word  "pledge"  to  a  pledge  for  custody  only, 
ia  pertinent :  else,  since  Menu  (91)  also  declares,  that  there  shall  be  no 
other  interest  when  a  beneficial  pledge  ia  used,  the  restriction  of  the  term 
to  a  pledge  for  custody,  as  inferred  1^  OBAKsfeswABA,  would  be  irrelevant. 
Thus  likewise  the  gloss  of  Uibka  on  the  text  of  C^ttiLtasa  (89)  is  fully 
justified,  where,  after  observing,  that  in  every  case  where  tlie  pledge  is 
nsed  agunst  the  will  of  the  owner,  the  whole  ihtereet  is  forfeited ;  and 
when  a  slave  or  the  like,  being  pledged,  is  employed,  half  the  interest,  be 
adds,  but  if  a  pledge  for  custody  be  used,  the  whole  interest  shall  be  for- 
feited. Else,  since  it  is  reasonable  that  all  tf<A«r  interest  should  be  foregone, 
when  a  pledged  slave  or  the  like  has  been  delivered  for  use,  the  forfeiture  of 
half  the  interest  would  be  irrelevant.  But  if  such  a  slave  or  the  like  be 
tielivered  for  confidence  only,  the  pledge  Is  for  custody  ;  and  if  used,  the 
whole  interest  shall  be  forfeited  ;  and  hence  that  explicit  statement  of  the 
distinction  arising  from  thb  text  was  proper. 

This  opinion  of  some  lawyers  appears  correct :  a  debtor,  borrowing  five 
pieces  of  money,  baa  pledged  a  copper  caldron  worth  ten  pieces  ;  the  creditor 
uses  it  without,  though  not  t^aiosC,  the  assent  of  the  owner,  during  five 
years  from  that  date  ;  and  the  vessel  ia  not  thereby  totally  spoiled,  but, 
being  much  worn,  is  reduced  to  half  or  a  less  portion  of  its  original  value  : 
in  such  a  case  the  forfeiture  of  half  the  intereat  oniy  would  be  inconsistent 
with  common  sense,    llie  law  has  been  thus  explained  at  large. 

*  In  the  origins],  thennmarkiareanlgoiiicdlotlialut  chapter  oQOieBeooTWT  of  D'bt*. 
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Bat  others  exponnd  the  [iliraae,  "  on  its  losa  ot  deatructioii,"  wlueb 
occura  in  the  teit  of  nIkeda  (81,  3),  '  should  l^e  lender  neglect  tha 
preservation  of  the  pledge  :'  conaequentlj,  should  the  care  of  the  pledge  bo 
neglected  by  the  creditor,  and  the  pledge  neTertheless  be  fortunately  unin- 
jured, still  the  interest  is  forfeited.  For  eiample ;  a  cow  is  pledged  to  » 
Tavana  by  a  foolish  debtor,  and  that  ill  disposed  creditor  of  the  Yavana 
race  neither  uses  the  cow,  nor  feeds  her  at  his  own  house ;  but  that  cow 
grazes  night  and  day  in  the  forest,  and,  being  destined  to  a  long  life, 
survives ;  not  being  bitten  by  a  snake  or  the  like,  or  being  bitten  but  cured 
by  some  traveller  :  in  such  a  case,  the  interut  it  forfeited. 

VuNTAutswARA  Considers  the  text  of  Mehu  {t.  91)  aa  relating  to  a 
pledge  delivered  for  use ;  and  the  text  of  TiiyTAWALOTA  (84),  and  another 
text  of  MsNu  (v.  88),  as  relating  to  a  pledge  not  delivered  for  use.  But  if 
a  pledge  delivered  for  use  be  damaged,  interest  shall  be  forfeited,  under  the 
precept  of  YijKYiWALCYA,  "  nor  ttny  interesf,  if  a  pledge  for  use  be 
damaged"  (S4).  "  A  pledge  spoiled  shall  be  made  good  ;"  if  a  pledge  not 
delivered  for  nse  be  damaged  in  a  small  degree  or  the  like,  it  most  be 
repidred,  and  thus  restored  in  its  former  condition  ;  should  it  have  been 
nsed,  interest  shall  be  forfeited.  If  a  pledge  delivered  for  use  be  damaged 
in  a  small  degree  or  the  like,  it  must  be  repaired,  and  restored  in  its  former 
condition ;  if  it  bore  interest,  that  interest  shall  be  forfeited.  Shonld  a 
pledge  be  utterly  spoiled  or  destroyed,  an  equivalent  most  be  given,  or  Mxa 
price  of  &e  pledge  must  be  paid,  or  the  principal  sum  shall  be  forfeited. 
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139. 
CiTtiYANA : — Neither  the  master  of  the  lender,  nor  his  professed 
enemy,  nor  an  t^nt  of  hia  mafiter,  nor  a  prisoner,  nor  a  criminal 
amerced,  nor  one  whose  character  ia  ambiguoae. 

2.  Nor  a  coheir  or  joint-tenant  vnih  either  party,  nor  an  intimate 
Mend,  nor  a  pnpil,  nor  a  servant  of  the  king,  nor  a  religious 
anchoret 

3.  Nor  a  man  reputed  unable  to  pay  the  sam  to  the  creditor,  or  a 
£ne  of  equal  amount  to  the  king,  nor  one  whose  father  is  living, 
nor  one  who  is  guided  solely  by  his  own  toward  will. 

4.  Nor  a  man  who  is  not  well  known,  should  ever  he  accepted  as  a 
surety  for  any  purpose-C*') 

A  man  confined  b;  the  king  for  some  offence,  becomiDg  euie^  for 
another,  might  ajterteaj'dt  plead,  "  how  can  I  enforce  payment  of  the  debt  P' 
Or,  it  may  be  ohjected,  how  coold  he  attend  to  tiiat  matter  when  oonteeted  P 
A  prisoner  therefore  should  not  be  accepted  as  a  surety.  "  A  crinunal 
amerced  ,-"  that  ia,  one  on  whom  punishment  impends  :  else,  since  almost 
eveiy  person  may  casnally  become  liable  to  puniahment,  none  could  be 
accepted  as  sareties  :  but  this  criminal  is  refused  because  the  fine  impove- 
rishes him,  and  he  is  therefore  unable  to  make  good  the  debt.  Thus  some 
interpret  the  text ;  but  that  is  wrong,  for  the  same  senne  is  also  conveyed 
1^  Uie  words  "  a  man  unable  to  pay  the  sum  to  the  creditor."  Home  again 
hold,  that  a  criminal  amerced  b  refused  as  a  surety,  through  apprehension 


SraiWOB,  [H.  L.,  TOl.  I,  p.  300)  Bfthsr  Bomo  inconii«l«ncy  with  prim  angagements,  oi 

inoompBtibllit;  with  rabBistinf;  conneiioiu; — if  not  on  evident  risk  of  tue  oliject  fuliuE, 
from  ttie  chnnicter,  or  description  of  tlie  penon  produced,  in  tlie  evgnt  of  his  being  Mleotad, 
a>  the  intended  sniety.  In  n  system,  boveTar,  like  that  of  the  Hindus,  not  reetrictcd  tu 
poitfre  oidiiuuioe,  tiity  may  be  conBidnTsd  pertiips ;  fbr  the  nia£t  poit,  u  iSbrding  mattM-  of 
pmdoitisl  caution,  ralher  than  of  legal  diaqnalifieation ;  thongh  the  rejection  of  one  undivided 
DTotbeT,  at  a  sural]'  for  another,  respecting  a  common  intercel,  would  indeed  be  oomonant 
to  the  itiictMt  lav.— Editob. 
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of  hia  sinful  miacnndnct.  Bat,  in  fact,  fsture  impoTerishment  ia  sa^eated 
hy  the  tenn  eiplained  "  a  criminal  liable  to  amercement ;"  since  be  is  not 
at  present  reduced  to  indigence,  there  is  no  vain  repetition. 

"  One  whose  cbaracter  is  ambiguoos ,-"  so  explained  in  the  Retnaeara  : 
that  is,  a  man  of  ambignous  character.  That  gloss  intends  one  v&oni 
honest  men  suspect  to  be  ill  disposed.  If  his  evil  diepositioa  be  ascertained, 
■nrely  he  cannot  be  accepted  at  a  iptmtor.  Others  expound*  the  term, 
'  accused  ;'  they  suppose  one  whom  any  person  arrugna  in  a  pabllc  aasemhly, 
alleging  that  he  is  addicted  to  the  use  of  intoxicating  liquors. 

"  A  coheir  ■"  a  joint-tenant  with  the  creditor  or  debtor. 

The  Eetnaeara. 

The  notion  is  this ;  if  the  creditor  accept  his  own  coparcener  as  a  surety, 
does  he  not  make  himself  surety  ?  If  he  accept  the  debtor's  coparcener  as  a 
surety,  does  he  not  make  the  debtor  surety  for  himself  P  A  text  of  YiJKTi- 
Walct^  to  the  same  purport  will  be  cited.  "A  friend"  of  the  creditor 
mvti  not  be  accepted,  lest  friendship  be  violated. 

"  Pupik  "  literally  apprentices  ;  disciples.  The  Betndeara. 

The  reason  is,  lest  affection  be  diverted.  But  the  author  of  the  Mildc- 
$hard  reads  atyantaviitinah  instead  of  anUnivasintih,  and  expounds  it  '  per> 
petual  students  in  theology.' 

"  A  servant  of  the  king  f  one  employed  by  the  kii^,  his  minister,  and 
the  rest  On  the  reading,  "  nor  the  king,  nor  one  employed  in  his  affitira," 
king  is  illnstratiTO  of  a  general  sense :  it  would  be  superfluous  for  the  king  or 
his  minister  to  become  a  surety  ;  becnnse  the  king,  by  the  nature  of  Kit  tnut 
is  an  univerMl  surety  ;  and  his  deputed  roiuister  or  other  officer  is  certainly 
so  likewise  ;  and  a  servant  of  the  king's  should  not  be  accepted  as  surety,  lest 
he  avail  himself  of  his  superior  power.  "  Religious  anchorets"  should  not  be 
accepted  as  sureties,  because  they  are  venerable,  and  are  not  capable  of  civil 
transactions.  The  want  of  independent  property  is  the  objection  against  one 
whose  father  is  living. 

"  One  who  is  guided  by  his  own  will ;"  who  is  solely  guided  by  his  own 
froward  wiU,  and  not  by  any  consideration  of  circnnutances  :  consequently 
his  incapacity  for  civil  affairs  is  the  objection  against  him. 

"  A  man  reputed  unable  to  pay  the  sum  to  the  creditor ;"  if  he  be  unable 
to  pay  the  eum  to  the  creditor,  for  what  purpose  should  he  be  accepted  as 
a  surety  ?  "  Or  a  fine  of  eqnal  amount  to  the  kin^  ;"  if  the  creditor  accept 
as  a  snrety  a  man  able  to  pay  the  sum  to  bim,  but  unable  alio  to  pay  a,  fine  to 
the  king ;  then,  nbould  he  become  liable  tor  a  fine  to  the  king  in  consequence 
of  some  offence,  and  be  therefore  unable  to  pay  both  sums,  the  creditor  could 
not  recover  the  whole  sum  from  him ;  for  this  reason  he  should  be  refused. 
Thus  some  expound  Ihe  text ;  but  in  fact  this  text  ia  not  restricted  to  loans, 
for  it  expresses  generally  "  for  any  purpose."  Consequently,  when  a  auiety 
ia  required  by  the  king,  he  should  not  accept  one  who  is  unable  to  pay  a 
fine  ;  and  that  is  merely  illustrative  ;  a  man  unable  to  produce  the  party, 
should  not  be  accepted  as  surety  for  appearance  and  so  forth.  If  a  creditor 
accept  as  a  surety  "one  who  is  not  well  known,"  then,  after  a  lapse  of  a  few 
days,  when  he  has  gone  to  another  place,  and  the  debtor  has  absconded,  from 
whom  could  the  creditor  recover  the  aura  F  The  creditor  should  thueforo 
accept,  as  a  surety,  none  but  a  man  who  is  well  known. 
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He  who  becomes  a,  subBtitute  for  another  (pratihkavati),  ia  a  surety 
{pratibka)  or  boridsm&n.  By  parity  of  reasoning,  similar  sureties  shoulii  be 
required  in  other  oanee.  Consequently,  frnm  the  fdl  Bei)»e  of  the  law,  he  only 
should  be  accepted  as  a  surety  for  any  purpose,  from  nhosc  siiretiship  no 
breach  of  respect,  natural  affection,  or  tender  regard,  need  be  apprehended  ; 
and  from  whom,  or  from  the  debtor,  the  sum  may  be  subsequently  recovered. 

140. 
YiJNTAWALCYA  : — It  ia  declared,  that  brethren,  husband  and  wife, 
iatber  and  sod,  cannot  become  sureties  for  each  other  before  parti- 
tion, nor  reciprocally  lend  their  joint  property,  nor  give  evidence  for 
each  other  in  matters  retating  to  the  common  efockS^) 

BrotheTB&nd  the  rest  cannot,  before  partition,  become  bound  to,  or  for 
each  other,  aod  so  forth.  Before  partition,  a  man  should  not  make  a  loau, 
taking  as  a  surety  his  own  brother,  or  the  brother  of  the  debtor  :  nor  should 
he  make  a  loan  to  his  own  undivided  brother  ;  for  all  that  belongs  to  him 
belongs  to  his  brother :  how  then  can  it  be  a  debt  ?  It  will  be  declared, 
that  his  brother  has  no  title  to  what  is  acquired  by  the  man  himself: 
may  not  therefore  his  own  acquired  wealth  be  lent  to  his  brother  P 
7%t  antKer  it,  why  should  his  brother  borrow  money  from  him,  Bince 
his  food  and  other  wants  may  be  supplied  from  the  joint  estate  ?  If 
he  need  it  for  religious  occasions,  why  should  heifot  use  thejoiut  property? 
I/ht  teith  to  adventure  U  for  increase  of  wealth,  why  should  he  not  improve 
the  joint  estate  P  Ifhe  require  it  for  the  enjoyment  of  wreaths,  sauders 
wood,  fine  cloth,  and  the  like,  that  may  be  supped  out  of  joint  property ; 
for  the  law  has  not  forbidden  auy  use  of  oommon  property. 

But  if  any  one  resolve  in  his  own  mind,  "  I  will  perform  a  religious  act 
on  my  own  separate  funds,  and  I  alone  shall  obtain  the  benefit  of  it ;"  or  if 
his  brother  forbid  such  expenditure  of  the  paternal  wealth  ;  in  such  cases,  a 
man  intending  to  dig  a  poud,  or  to  perform  a  solemn  sacrifice,  or  the  Uke, 
oat  of  property  acquired  by  himself,  Ijut^ni^ifl^some  part  of  his  own  several 
property  unavailable,  may  borrow  from  his  brother  money  acquired  by  that 
WiA«r  himself :  why  is  a  loan  forbidden  before  partition  P  It  should  not 
be  objected,  that  a  religious  act,  even  though  performed  by  one  brother  on 
funds  acquired  by  himself^  is  the  act  of  both  undivided  brothers,  under  a 
text  which  will  be  quoted  (Book  V,  v.  388)  ;  and  therefore  money  received 
for  that  purpose  from  a  brotJier,  even  though  it  were  acquired  by  himself, 
ia  no  debt^  and  shall  not  therefore  be  repaid.  Another  text*  declares  the 
participation  of  all  brethren  in  that  religious  act  only  which  is  performed, 
vith  the  assent  of  all,  on  fiinds  common  to  all ;  and  the  former  text 
has  virtually  the  same  import.  That  a  debt  may  be  contracted  with  an 
undivided  brother,  cannot  therefore  be  disputed. 

(50)  In  JHfUtf  Mam  MUttr  v.  £>gah  MifpalSiiig  (2  B.  D.  A.  Bm.,  316)  ■  uDnntf  bond, 
txatntwl  by  cob  Bmber  of  ■  Joint  undivided  Hindn  fucil;,  wag  haid  (o  be  binding  on  the 
MImv  BoaMn  of  tba  mne  fsmily,  it  appearing  tu  llu  Conn  that  tha  lepantion  plasdad  in 
hir  to  the  daln  w»  not  wttbliaha^  and  monovw  deeming  it  to  have  been  frnnduloitlf  alleged 
in  Older  to  evade  pajMsnt  of  the  debt.    1  Hon ;  Digest,  Tit :  SoreEy,  case,  1  0.— Editou. 

*  A  t«zt  of  HaBiCHi  ii  incorrectl]'  citad  in  Uiii  place.  After  oansulting  the  IMcnila 
faruuita  at  CUAVA  MliaA,  and  Suddhi  vtveea  of  HudraDBxiu,  1  thua  tnnalate  tha  text 
with  the  iieoading  vene:  "Ths  father  being  dead,  his  obae^niai  moat  be  carefully  per- 
bnnsd  \tf  hie  ion  ;  bnt  if  thsre  be  many  una  of  Uie  bther  reuding  in  the  aame  place,  wbftt 
it  done  tj^Oie  eldai  t  altme,  nith  tlieaaaentof  all,  and  onlof  thecommon  itock,  ihallbann- 
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Again :  &  man  reflecting,  "  if  I  obtain  profit  on  joint  property,  anotha 
brother  will  also  hare  a  title  to  that  profit,"  only  lends  at  interest  his  ovn 
property  acquired  hy  himself,  or  he  conducts  commerce  on  that  capital ;  in 
SU(£  a  cose,  a  small  part  of  his  aeverol  property  being  then  unavailable,  he 
borrows  from  his  uudivided  brother  money  acquired  by  that  brother  him- 
self: here,  also,  what  should  prevent  him  P  So  if  another  brother  tell  one 
who  dissipates  the  joint  property  for  the  enjoyment  of  wreaths,  sanden 
wood,  fine  cloth,  and  the  like,  "gratify  thy  wish  for  enjoyment  in  propor- 
tion only  to  thy  ttmre  of  the  wealth,"  and  if  he,  being  thereby  restrsiiied, 
supplies  bis  enjoyments  out  of  wealth  acquired  by  himself;  but,  some  part 
of  bis  several  property  being  theu  unavailable,  borrows  from  an  undivided 
brother  money  acquired  by  that  brother  himself:  here,  again,  what  is  there 
locongTuous  ?  Consequently  a  debt  contraoted  with  an  undivided  brother 
for  the  three  purposes  of  spiritual  benefit,  of  wealth,  and  of  gratification,  is 
in  reason  valid. 

Tet  Yaji^awalota  forbids  it.  Can  such  a  rule  be  demonstratively 
true,  that,  under  the  text  of  YijNXAWALOYA,  a  debt  may  not  be  contracted 
with  an  undivided  brother,  though  in  reason  such  a  debt  be  valid  ?  Ihere 
is  no  objection  to  explain  "  while  undivided,"  while  the  property  leiU  is 
undivided  :^  for  the  sense  mutt  be  thit ;  paternal  wealth  and  the  like,  and 
what  has  been  gained  by  a  common  exertion,  may  not  be  borrowed  from 
undivided  brethren. 

80,  if  a  letigions  act  or  the  like  be  undertaken  on  a  man's  own  several 
property,  and  if  a  small  sum  be  deficient,  and  a  debt  be  therefore  contracted 
with  another  person,  an  undivided  brother  may  be  his  surety  or  bis  witnecs : 
but  if  be  contract  a  debt  for  the  mEuntenanoe  of  the  united  &mily,  so 
undivided  brother  can  neither  be  surety  nor  witness ;  for  he  also  is  liable  to 
the  payment  of  the  debt :  end  if  this  text  be  addaced  by  authors  to  guide 
the  decision  when  a  doubt  arises  whether  a  partition  have  been  made,  still 
that  supposes  either  paternal  wealth  of  property  acquired  in  common.  TUb 
will  be  discussed  in  the  _fifih  book,  On  iNHSiUTAircE,  uuder  the  head  of 
Asoertainment  of  Fartition  :  and  this  text  has  the  same  import  with  that  of 
OattIxana  (139,  2,)  "Nor  a  coheir  or  joint  tenant,"  as  has  been 
already  noticed. 

There  can  be  no  partition  between  husband  and  wife  (Book  Y,  t.  B9.) 
The  text  of  Tajnxawalcxa  (Book  Y,  v.  S3)  intends  only  a  provision  foe 
subsistence,  not  partition :  were  there  partition,  wives  would  become  inde- 
pendent, and  it  would  contradict  the  text  of  Apabtauba  (Bo<^  Y,  v.  &9)- 
Proper^  therefore  being  common  to  husband  and  wife  (Book  V,  v.  415), 
Euretisbip  and  the  rest  are  forbidden,  so  fat  as  concerns  the  general  estate 
of  the  husband ;  bub  a  contract  of  debt  or  suretiship  may  exist  in  respect  of 
other  wealth,  such  as  the  several  property  of  u  woman  :  for  example,  the 
husband  may  borrow  from  bis  wife  her  own  several  property.  So  if  the 
wife  desire  to  support  her  own  brother  or  other  kinsman  out  of  her  several 
property,  and  no  part  of  that  property  be  then  avaikble,  a  debt  must  be 
contracted ;  when  that  debt  is  therefore  contracted  with  another  person, 
ber  husband  may  become  either  surety  or  witness :  for  TAjiiyawai£TA 
(307)  denies  the  absolute  necessity  of  a  husband  paying  such  a  debt.  By 
the  husband  only,  can  no  loan  be  made  to  his  wife ;  for  the  text  abeve 
cited  (Book  T,  v.  415)  declares  the  wife's  property  in  the  husband's  wealth 
only.    Such  is  the  interpretation  according  to  ancient  authors. 
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But  ViCHxaPATi  BH&TTicHiBYi.  does  not  acknowledge  the  pro)>ertT 
of  the  trlTe  in  her  husband's  weiiUh.  There  is  not,  in  his  opinion,  anyobjeo- 
lioQ  to  a  gift  made  b;  her  ;  honever,  he  considers  the  husband  and  wife 
■8  never  undivided  in  respect  of  property.  This  may  be  atlmitted;  bat  the 
author  of  the  Mildeikara  admits  pBrtition  between  husband  and  wife,  and 
acknowledges  the  wi/e's  property  in  her  husband's  whole  estate  ;  for,  in  his 
gloss  on  the  text  of  Apastahba  above  cited  (Book  Y,  v.  89)  he  says,  "  »Doe 
Menu  and  the  rest  do  not  deem  it  a  theft  if  she  nee  her  husband's  property 
in  the  entertainment  of  gaeets  and  eleemosynary  gifts,  therefore  the  wife 
also  baa  ownership  of  her  husband's  wealth :  else  it  would  be  a  theft."  A 
partition  may  therefore  be  made  at  the  option  of  the  husband,  but  not  at 
the  option  of  the  wife ;  as  will  be  mentioned  {Book  T,  Chap.  ii).  The 
wife's  property  in  her  husband's  estate  is  thus  shown  (Book  V,  v.-  83); 
pertitioo  in  general  is  not  again  denied :  and  the  text,  which  does  deny 
partition,  is  expounded  as  relating  to  acts  which  concern  the  nuptial  fire  and 
the  like.  But  Bagbdnandaka  says,  "The  legislator  mentions  partition 
between  husband  and  wife,  intendinf;  the  assienment  of  an  equal  share  with 
the  sons,  by  way  of  provision  for  the  wife's  maintenance:  if  that  bare  not 
been  done,  testimony  for  each  other  and  so  forth  is  forbidden." 

141. 

NXbbda  : — After  partition,  but  not  before  it,  brotheTS  may  become 
witnesses  or  sureties  for  eacb  other,  and  may  ledprocaUj  give  and 
receive  preseTUs,  or  make  contracts  vnth  each  other:  but  in  regard  to 
property  separately  acguired,they  Ttiaydo  so  even  before partUionJ* 

They  may  give  and  receive  loans,  for  the  text  coincides  with  that  of 
YAjntawaloya  (140).  Since  there  is  no  ground  for  selection,  both  deli- 
very and  receipt  are  meant.  Or  if  a  man  erroneously  make  a  present, 
receipt  is  forbidden ;  if  he  erroneously  take  a  present,  gift  was  forbidden.  If 
the  prohibition  of  receipt  be  infringed,  the  benefit  of  a  gift  for  a  relimous 
purpose  is  loet ;  if  the  prohibition  of  gift  be  infringed,  the  thing  slum  noG 
be  obtained  at  a  snbsequent  time :  hence  both  are  intended. 

Again  ;  delivery  and  receipt  may  signify  the  delivery  of  a  thing  relin- 
quished on  a  religions  account,  and  the  receipt  of  that  thing.  If  that  prohi- 
bidon  be  inMnged,  what  moral  puri^  can  he  acquire  by  yielding  Joint 
property  to  one  of  the  owners?  Or  how  can  the  donee  forfeit  Ais  thare  in 
the  merit  of  the  gift,  by  receiving  his  own  property,  which  in  reality  pro- 
duces moral  benefit  common  to  both  owners  ?  Such  is  the  objection  to  the 
interthange  of  presents  betteeen  pareenert. 

Under  this  text  (141)  the  attestation  of  brothers  and  so  forth  is  only 
proper  in  matters  concerning  that  property,  in  respect  of  which  they  are 
separate  ;  and  it  is  only  improper  in  matters  concerning  that  property,  in 
respect  of  which  they  are  coparceners. 

If  one  allege  in  the  king's  court,  "  this  man  is  my  debtor,"  and  the 
other  affirm,  "  1  am  not  Ms  debtor ;"  that  suit  being  tried,  if  three  stran- 
gers depose  to  the  debt,  and  seven  parceners  deposo  against  the  debt,  the 

•  Bwk  V,  V,  388,  3. 
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neg>ti*e  plea  would  prevut  by  the  text  of  YAjntawalcti  :*  to  prevent  this 
drewmtanes,  their  teetunony  iB  farbidden.  TbeTeforo,  settiDg  seide  tbe 
negative  plea,  though  supported  b;  the  evidence  of  manj  pucenen,  tbe  debt 
proved  by  strangera  should  be  adjudged.  "  A  binemsn  might  speak  faUelg 
through  tbe  impnlse  of  natural  affection."  This  and  other  points  shoold  be 
discussed  under  tbe  title  of  Ad  minis  tration  of  Justice. 

And  that  (which  is  staled  in  the  text  141)  it  forbidden  mtboat  mutual 
coDsent ;  but  with  mutual  consent,  even  nndivided  hrothers  may  hecome 
sureties  and  so  forth  :  after  partition,  they  may  so  act  even  without  mutual 
consent.  The  MitdcJiard. 

Sureties  are  of  four  sorts. 

142. 
VbIhASPITI  : — Four  sorts  of  sureties  are  mentioned  by  Sages  in  tbe 

system  of  juriBpmdeDce:  for  appearance,  for  honesty,  for  paying 

a  sum  lent,  and  for  delivering  the  debtor's  effects.^^') 

2.  The  first  says,  "  I  will  produce  that  man ;"  the  second  says,  "  that 
man  is  trustworthy;"  the  third  says,  "  I  will  pay  the  debt ;"  tiie 
fourth  says, "  I  will  deliver  his  effects." 

3.  On  feilure  of  their  engf^ment,  the  two  first,  hvi  not  their  sons, 
must  pay  the  sum  lent  at  the  time  stipulated  ;  tbe  two  last,  oa 
default  of  the  borrowers,  and  even  their  sons,  if  they  die  and 
leave  osse/s. 

*  Tbs  text  at  Urge  ataDds  thiu  in  the  oode  of  that  legislttor ;  "  If  the  evidsnoe  b« 
ditcotdant,  the  teatimen;  of  the  greater  nniuber  ehaU  prrvul ;  if  (he  Titnenes  ba  equal 
JQ  nnmbor,  ths  testiminiy  oftbe  vinaooB;  if  Tirtnona  men  d^Kiae  two  inconnatont  fiteta, 
the  IwtiDKmT  of  thoae  who  are  moat  eminent  by  their  hoonty." 

ytlj  In  Sofuinl,  a  aniaty  is  oalled  praiiiAi  ;  and  the  fbur  aorta  abova  daaoibed,  wn  dia- 
tuwoidied  by  the  (Dllowing  daaigrnationa : 

1.  SanoHa-prati^u.    A  rarety  fcr  appearance. 

2.  Fralifnya-praliiht.  A  anrety  for  oonSdence  ;  one  who  engaew  tar  the  gnunl  honeaty 
and  Teaponaibility  of  another. 

3.  Hdna-pratibhu.    A  anrety  (or  the  repayment  of  a  loan  or  fttlfilmeot  of  an  angaganent. 

4.  DravyariMHa-pratibhit.  One  who  emcagea  to  give  up  property  belonging  (o  the  debtor 
If  he  biU  to  pay  the  debt. 

It  will  be  Men,  however,  that  NiaBoa  (pott  143)  enuiDBnl«a  only  thiee  aorta  of  anie- 
tiaai  namely,  Sir  apMaraoce,  for  wjnuaA,  and  rorlianaa^:  and  thia  deaaifloaliDn  eeema  t» 
be  the  one  moat  aanally  adopted.  The  Brst  aikawera  to  the  Fenian  term  Baartamm,  by  whkll 
the  obligor  nndertakea  to  prodnoe  the  ptraon  of  the  prindpai,  in  the  event  of  hie  not  being 
fbrthmiulng.  The  aeoond  le  that  which  Mr.  Colibbooib  Utrme,  "  anmtHuU,  or  mbBeqaeut 
imdertaking  of  a  peraon,  who  engaxea  to  pay  a  anbaiating  debt,  or  Mfl]  an  eiiating  obligation 
of  a  third  party ."^  The  third  aigmflea  a  aeenriu  for  the  pnrpoae  of  oanfldence,  and  his  under- 
taking iathatwhidi  haabMD  deaoribedhy  tbseanu  writar,  me  t.'"  maadatt,  or  precedent 
nndertakiDg  of  a  tmm^al  tar  aoother'a  benefit,  bidding  one  troat  another,  lend  him  money, 
allow  btm  credit,  manage  bnaineaa  fbr  Mm,  ar  become  anawerable  fbr  hie  dehnlt." — (Colb- 
BBOOKB,  Obi.  and  Con.,  Cb.  X,  aeot.  282.)  In  the  eeoond  md  lliird  aorta  of  engaganent,  the 
deolhof  the  contracting  party  extinguished  the  obligation;  bat  in  the  fiiat  case,  the  obligation 
devolved  on  the  repreeenlative  of  the  doueaaed  luietr. 

In  thsBomanlaw,  priorto  JcartHiAH,  three  aorta  of  aoretiee  were  racognlud  ;  nanMily 
the  ^fidautiera,  or  ipoiuoret,  or  fidtpraHttuvrt*.  The  last  two  aoarcely  ditkred  eieept  la 
name;  bntboth  werediatinct  ftom  tbe^iitr'wiDrM.  A  man  waa  lamitTjJidt  pmmtter.at 
Mutator,  acoordingaa  Ms  aotwsr  to  the  oreditor,  waa  tpondea-fiitprsmiita,  or  ,fiJffuit»: 
b«t  JoeTcnAHaboTished  theeedilbrencea.  Oaiur  3,  Sect.  127.  The  former  two  were  not  liable 
in  aalidum,  for  the  debt  of  the  principal,  but  each  fbr  Ma  own  nhare,  which  liability  did  not 
extend  to  ttwir  heira ;  but  theJId^HMMir  w«s  a  collateral  aecurity  in  caae  of  tba  ftilare  of  the 
principal,  and  might  be  required  in  every  kind  of  oonliact.— Editob. 
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The  conatnictioii  is,  four  sorts  of  mreties  are  mentloiied  in  the  system 
of  jnrispmdence.  The  fifst  for  appeanmce,  that  U,  for  prodncuig  the 
party;  in  short,  lie  is  surety  for  appearance.  So  likewise  in  respect  of 
snretdes  for  hont^ty  and  for  payment  "  For  delivery  of  the  debtor's  effects ;" 
for  delivery  of  his  assets  to  the  creditor.  The  Betndcara. 

Thus  ttke  creditor  says,  "  he  will  not  repay  my  loan,  for  he  b  dishonest ; 
wh»  will  obtMD  the  money  from  him  and  pay  it  to  me  f  In  reply,  ibe 
surety  for  producing  the  debtor's  assets  says,  "  I  will  deliver  his  assets." 
/n  the  subsequent  verse,  the  terms,  "  I  will  deliver  bis  effects,"  are  expounded 
"  I  will  deliver  assets  of  that  debtor  equal  to  the  sum  lent,"  that  is, 
effects  anfiicient  for  the  purpose  of  payment. 

But  modern  authors  expound  it,  surety  for  the  delivery  of  the  debtor's 
mortgaged  property.  For  instance  :  the  borrower  contracts  a  debt  on  the 
mortgage  of  a  field,  and  the  creditor  aska  "  who  will  deliver  to  me  the  pro- 
duce of  that  field  1"  In  such  a  case,  the  surety  for  the  delivery  of  the 
debtor's  effects  says,  "  i  will  deliver  his  property ;"  that  is,  the  property 
of  this  debtor,  namely  the  produce  of  the  mortgaged  field.  Misba. 

MiSBi.  contends  for  another  reading,  nnt  dravy&rpani  instead  of  rtnt 
dravydrpani.  It  is  explained,  for  restoring  a  thing  lent  to  be  used.  A 
thing  lent  for  use  is  anything  which  a  man  asks  and  obtains  from  another, 
anch  aa  ornaments  and  the  like.  For  instance  :  one  says,  "give  me  orna* 
menta  for  decoration  on  a  day  of  festivity  at  my  house  ;"  the  owner  asks, 
"if  thou  do  not  restore  them,  what  shall  be  done?  In  such  a  case,  the 
surety  for  delivery  says,  "  I  will  restore  these  effects."  Here,  rince  diose 
ornaments  are  the  sole  property  nf  the  original  owner,  there  can  be  no  pay* 
meat ;  it  is  tiierefore  siud  for  delivery  or  restoration.  Consequently  sure- 
ties for  appearance  and  honesty  may  concern  a  loan  for  use  as  weU  as  for 
consumption  :  in  respect  of  a  debt  there  is  also  a  surety  for  payment ;  and 
in  respect  of  loans  for  use,  tbere  is  also  a  surety  for  restoring  the  chattel. 
In  cases  of  debt,  therefore,  sureties  are  of  three  sorts  ;  and  Uiere  are  also 
three  sorts  of  surety  for  restoring  a  chattel :  but  generally  sureties  are  of 
four  sorts.    This  gloss  is  consistent  with  &e  sense  of  the  text. 

On  this  we  remark,  that  lini  is  a  reading  approved  by  bih^im. 
The  construction  is,  "in  respect  of  debts,  four  sorts  of  sureties  are 
mentioned."  When  an  artist  is  required  by  the  king  for  service  during 
ft  long  space  of  time,  there  are  only  three  sorts  of  sureties  for  him ; 
a  surety  for  appearance,  a  surety  for  hones^,  and  a  surety  for  work. 
In  some  instances  sureties  are  of  five  sorts,  aa  will  be  mentioned.  But  in 
matters  of  debt  there  are  only  four  sorts  of  surety.  The  meaning  of 
"surety  for  delivey  of  effects,"  must  be  explained  according  to  the  modem 
interpretataon,  or  according  to  the  preceding  gloss. 

Here  an  observation  should  be  made  in  regard  to  what  has  been  already 
noticed  in  the  discussion  of  Loans  secured  by  a  Pledge,  Some  person 
lends  money  to  a  servant,  being  told  by  his  master,  "  I  will  not  pay  my 
servant's  wages  unknown  to  you."  It  has  been  said,  that  in  such  a  ease 
the  servant's  master  becomes  a  surety ;  and,  according  to  the  modem 
interpretation  and  the  last  gloss,  he  is  only  surety  for  delivery ;  but  accord- 
ing to  other  opinions  he  is  surety  for  honee^.  At  n  creator,  relying 
on  some  person's  affirmation,  "  this  man  u  trustworthy,"  lends  money  to 
llie  borrower  ;  so,  in  thit  itutance,  he  lends  money  to  a  borrower  in  oon£- 
dence  of  recovering  the  sum  from  him,  relying  on  the  promise,  "  I  will  not 
pay  his  vages  naknown  to  yon."    The  serrant's  master  shall  therefwe  be 
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compelled  to  pay  the  debt,  if  be  tiXalj  bis  vord.  But  he  shall  only  be 
compelled  to  pay  the  atnonnt  of  the'  wages,  and  not  the  whole  debt  ii  it 
exceed  the  wages ;  for  the  servant's  master  only  became  surety  for  a  debt 
equal  to  the  wages. 

The  second  says,  *'  that  nan  is  trustworthy"  (142,  2) ;  this  form  is 
.  merely  illuatratiTe,  as  has  been  already  noticed.  "  The  two  fiist  must 
pay  the  sum  lent  on  fulnie  of  their  engagement"  (ll2,  3)  ;  the  two  first, 
the  snrety  for  appearance  and  the  surety  for  honesty,  tunst  pay  it  on  fulure 
of  their  engagement,  that  is,  should  the  words  uttered  by  them  prove 
untrue.  For  example :  if  the  surety  who  said  "  I  will  produce  that  man," 
do  not  produce  him,  he  must  pay  tfae  debt.  So  the  surety  for  honesty, 
who  said  "  t^t  sian  is  trustworthy ;  ha  is  honest  and  will  not  bo  averse 
from  discharging  the  debt ;"  or,  "  he  will  not  take  refuge  with  thy  professed 
enemy ;"  most  pay  the  debt,  if  it  be  proved  that  the  debtor  evades  the 
payment  of  the  debt,  is  dishonest,  or  has  taken  refuge  with  a  professed 
enemy  of  the  creditor.  The  same  must  be  understood  with  respect  to  the 
master'a  servant  in  the  case  supposed. 

The  surety  for  honesty  Is  belied  when  the  debtor  does  not  pay  the  debt, 
and  that  sntety  must  therefore  make  it  good.  It  is  the  same  in  the  case  of 
a  surety  for  payment.  Does  it  not  follow,  that  thore  is  no  difference 
between  a  surety  for  honesty  and  a  surety  for  payment  1  No  ;  they  differ  in 
many  points.  If  the  snrety  said,  "that  man  is  honest;"  and  afterwards, 
if  the  debtor,  being  reduced  to  indigence  by  conflagratiou,  by  the  depreda- 
tions of  robbers,  or  the  like,  have  no  assets  whatever  for  the  payment  of 
his  debts,  his  honesty  is  unimpeached ;  for  in  okA  circum*la»ea  there  is  no 
sin  in  hia  not  disch&r^g  the  debt :  the  surety  for  hones^  shall  not  in  this 
case  be  compelled  tS  pay  the  debt.  Bnt  if  the  snrety  say,  "  I  will  pay  the 
debt,"  then  indeed  that  Surety  for'  payment  shall  be  compelled  to  pay  it. 
Sncbis  the  difference.  Again;  if  the  surety  for  honesty  say,  "that  man 
is  wealthy,"  in  such  a  case,  should  it  be  proved  that  he  was  then  indigent, 
the  anre^  for  honesty  or  trust  shall  pay  the  debt,  even  though  the  inability 
of  the  debtor  be  the  cause  of  its  remaining  undiscbargod  by  hiv.  Bnt  if 
wealthiness  be  proved,  and  tiie  debtor  withhold  payment  through  dishonesty 
or  the  like,  a  surety  for  payment  would  in  that  case  be  compelled  to  dis- 
charge the  debt,  not  the  surety  for  trust.  This  also  constitntM  a  difference. 
There  is  again  a  difFerence  in  the  case  of  the  debtor's  decease ;  and  various 
distinctionB  may  also  be  deduced  &om  other  circumstances. 

In  fact,  when  the  snrety  for  honesty  says,  "  that  man  u  trustworthy ;" 
if  he  punctnally  paid  debts  formerly  contracted  from  others  without  dispute, 
and  never  did  a  dishonest  act,  but  eubeeqoently  practise  knavery  in  regard 
to  the  payment  of  this  debt,  the  surety  is  not  in  that  case  amenable ;  for 
none  can  know  future  events.  But,  when  the  surety  for  honesty  says, 
"  that  man  will  practise  no  knaveiy ;  of  this  I  am  well  assured ;  confiding 
in  my  words,  lend  him  the  money  without  heutation ;"  then  indeed,  should 
the  debtor  afterwards  ptactiae  kmtvery,  the  foolish  surety  must  pay  the  debt. 
If  a  surety  affirm,  that  a  dishonest  borrower  is  honest,  then  this  surely 
foi  honesty  is  beEed  and  must  pay  the  debt.  Providing  for  this  case,  the 
text  of  Vi^ASPATi  expresses,  "  the  two  fiist  must  pay  the  sum  lent." 

"  At  the  time  stipulated"  (1 42) ;  at  the  term,  as  stipnlated  by  tke  debtor. 
For  example  j  when  the  debtor  promised,  "  I  will  discharge  the  debt  in  such 
a  year  and  month,  on  such  a  day,"  it  must  be  paid  on  that  very  day  in  that 
month  and  year. 
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*'  The  two  last  (the  surety  for  payment  and  the  eurety  for  delivery),  ou 
default ;"  they  tkall  be  eompetkd  tofulJU  their  tngagemenis,  if  they  do  not 
apoutaneotuly  pay  the  debt,  or  deliver  the  effecta.  The  Retndcant. 

Here,  "  at  the  stipulated  term"  must  be  supplied  after  the  vords  "  pay 
the  debt." 

"  If  they  be  dead  ;"  literally,  without  them :  on  foilure  of  the  surety 
for  payment  and  of  the  Buret;  for  delivery,  in  consequence  of  their  deftth, 
absence,  or  religious  seclusion  from  tlie  world.  Coniequently,  should  a 
surety  for  appearance  or  honesty  die  or  go  to  a  fbreign  country,  his  son  is 
not  boaod ;  but  if  a  surety  for  payment  or  delivery  die  or  go  to  a  foreign 
country,  hie  son  is  held  bound. 

It  should  be  here  noticed,  that,  so  long  as  the  surety  for  appearance  or 
honesty  be  forthcoming,  the  debt  is  secured  by  a  surety,  and  bean  interest 
at  the  rate  of  an  eightieth  part  inoreaaed  by  an  eighth  (27).  If  they 
die,  or  go  to  a  foreign  country  whence  their  retnra  cannot  be  expected,  the 
debts  are  thenoeforward  unsecured  by  pledge  or  surety,  and  bear  interest  at 
the  rate  of  two  in  the  hundred.  But  Uie  grandson  of  a  surety  for  payment 
or  for  delivery  is  not  bound  hg  hit  grandfather^*  engagemaitt,  as  will  be 
mentioned. 

U3. 

NXbeda: — Three  sorts  of  sureties,  for  three  purposes,  are  mentioned 
by  the  wise ;  for  appearance,  for  payment,  and  for  honesty  : 

S.  If  the  debtors  fail  in  their  engagements,  or  if  kia  confidence 
misled  the  credMor,  the  surety  must  pay  the  debt ;  and  so  must  the 
eitretyfor  appearance,  if  he  do  not  produce  the  debtor. 

For  three  purpoees  in  respect  of  things,  namely  for  payment,  appear- 
ance, and  honesty,  three  sorts  of  snreties  are  mentioned.  What  is  to  be 
done  by  them  F  The  Sage  declares  it  (143,2).  "If  the  debtors  fail  in 
their  engagements,"  if  they  do  not  discharge  the  debt,  "the  surety," 
namely  the  snrety  for  payment,  must  pay  Uie  debt  "  If  hit  confidence 
misled  the  creditor  ;"  that  whereby  a  man  confides,  is  confidence.  If  what 
is  meant  by  that  term,  namely  the  confidence  of  the  surety  for  honesty, 
produce  incongrnity,  or  excite  an  erroneous  notion,  (for  the  word  has  an 
inflection  which  beurs  a  causal  sense ;)  that  is,  if  the  assertion  of  the  surety 
produce  error,  or  in  other  words  if  it  prove  blse,  he  mutt  pay  the  debt.  If 
the  reading  be  vibSdhite  instead  of  virSdhitd,  it  must  be  tkue  explained  ;  if 
confidence,  or  the  notion  excited  by  the  assertion  of  the  surety  for  honesty, 
be  misoonoeived,  or  prove  contrary  to  fact ;  that  ia,  if  it  prove  false  ;  or,  in 
short,  if  the  debtor  be  dishonest  j  the  surety,  namely  the  surety  for  coiifi- 
denoe,  must  pay  the  debt.  Such  is  the  meaning.  "  If  he  do  not  produce 
the  dAtoT  in  eourt ;"  the  text  must  be  so  supplied :  if  he  do  not  compel 
the  appearance  of  the  debtor,  the  surety,  namely  the  surety  for  appearance, 
most  pay  the  debt. 

Bnt  the  surety  for  delivery  is  not  here  mentioned ;  in  the  text  of 
NisiDA,  therefore,  three  soreties  only  are  noticed.  The  apparent  inoonsis- 
tency  is  thus  reconciled,  according  to  Mis&a';  the  text  of  NArisa  coucems 
only  sureties  for  debts,  but  the  text  of  ViuEe&bfati  concents  both  loans 
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for  cousumption  &nd  loans  for  use ;  there  is  not,  coneequently,  taij  contra- 
diction. But,  according  to  others,  the  surety  for  delivery  falls  under  the 
^eR«ra2desoriptioti  of  surety  for  payment ;  for  there  is  do  mattrial  diSenace 
between  a  surety  for  the  delivery  of  mortgHged  property  or  of  the  debtor's 
assets,  and  one  who  has  undertaken  the  payment  of  the  debt :  entertaining 
this  notion,  Nareua  baa  only  mentioned  three  sorts  of  suretiee.  Oistln- 
guiebiug  this  form  of  agreement,  "  if  the  debtor  do  not  pay  the  debt,  it  shall 
be  paid  hy  me,"  from  thid  form,  "obtaining  assets  from  the  debtor,  I  will 
deliver  them,"  or  distinguishing  the  engagements  to  pay  the  money  lent, 
and  to  deliver  the  property  mortgaged,  V^h&spaii  ha«  discriminated  the 
surety  for  payment  and  surety  for  delivery  :  there  is  not  consequently  any 
inconsistency.  In  eiTect  there  is  no  difference  of  meaning.  The  test  in 
cited  by  HBLitruDHA  and  CBAHDESWABk,  and  is  therefore  inserted  in  this 
Digest,  though  not  quoted  by  Laoshmid'haba  and  others, 

144. 

TiJNTAWALCYA. : — Suretiship  is  ordained  for  appearance,  for  honesty, 

aod  for  payment ;  the  iwo  first  eureHea,  wad  not  ikeir  sons,  most 

pay  the  debt  on  faihtra  of  their  eogagements,  but  even  Uie  sods  of 

the  last  may  he  compelled  to  "pay  if. 

The  two  first,  the  surety  for  appearance  and  surety  for  honesty,  must 
pay  it  on  failure  of  their  engagements.  Even  the  sons  of  the  surety  for 
payment  may  be  compelled  to  pay  the  debt.  The  Dfpacaliea. 

Since  the  son  of  the  surety  for  payment  is  alone  declared  liable  for  the 
debt,  it  appears  that  the  son  of  a  surety  for  appearance  or  for  honesty  is  not 
liable  for  the  debt.  Herein  the  iuthor  of  the  ilitdeikard  concurs  :  but  he 
has  delivered  this  gloss  ou  the  term  "honest;"  or  trust;  theturtty  tayt, 
"  confiding  in  me,  lend  him  the  money  ;  he  will  aot  deceive  thee,  for  he  is 
son  of  such  a  one  ;  his  land  is  very  fertile  ;  and  he  baa  an  excellent  estate  :" 
and  all  other  circumstances  are  tn  tkit  tnatiner  almost  fully  partioularixed. 
That  no  real  inconsistency  with  the  text  of  Viuhasp/.ti  exists,  hat  been 
already  explained  in  the  gloss  on  the  text  of  Nabmda. 

145. 

CXTritAKA : — Let  the  hmg  cause  sureties  to  be  giveD  for  payment,  for 

appeaiance,  for  confidence,  or  for  honesty,  for  the  matter  in  contesti 

and  for  ordeal ;  on  fajlnre  of  their  engi^ments  they  ekall  be  liable 

according  to  circamstances. 

"  For  payment ;"  for  the  discharge  of  the  debt,  and  for  the  delirery 
of  mortgaged  property  and  the  like.  "  For  appearaace ;"  for  producing  tha 
debtor.  "  For  confidence  ;"  for  tnut :  the  words  are  eynonymons.  "  For 
the  matter  in  contest"  with  the  creditor.  "  For  the  performauce  of  ordeal :" 
that  surety  shall  be  compelled  to  pay  the  debt  "  on  failure  of  his  engage- 
ment ;"  or,  in  other  words,  if  the  engagement  be  not  performed.  Such  is 
the  sense,  as  apprehended  by  CHASniswABA. 

"  For  the  matter  in  contest ,-"  a  snit  being  instituted  by  the  creditw 
for  the  recovery  of  money  from  the  debtor,  he  whom  the  lung  takes  as  a 
surety,  lest  the  debtor  or  creditor  abscond  through  apprehension  of  losing 
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the  CMiM,  ia  snretj  for  the  action,  the  fonrth  sort  of  sarety,  aa  alto  directed 
Ky  a  text  which  wilt  be  quoted  from  Yajntawalota.*  Thia  surety  saya, 
"  if  that  man  do  not  appear  to  defend  the  suit,  he  shall  be  produced  by  me  ;" 
or  he  aays,  "  I  will  perform  what  may  be  required  fn»n  thai  num." 

Afterwards,  during  tiie  procedure,  if  ordeal  must  be  performed  by  the 
par^  himself,  he  whom  the  king,  uuder  the  text  of  Vajniawalcta,  takes 
as  a  surety,  suspecting  the  creditor's  ot  debtor's  wish  tu  abscond,  because 
he  perceives  the  probable  detection  of  his  falsehood,  is  surety  for  oi^deal,  the 
fifth  sort  of  surety.  He  says,  "  when  this  debtor  should  pass  ordeal,  1  will 
"  then  produce  him ;"  ot  he  says,  "  I  will  perform  his  office."  This  should 
be  understood  incidentally  in  tJie  case  of  a  surety  for  the  creditor. 

This  text  should  be  placed  under  the  title  of  Admioiatration  of  Justice. 
It  carries  au  apparent  inconristency  with  the  text  of  VrEhasfati,  where 
four  aorta  of  anreties  are  propoonded.  That  may  be  reconciled  :  the  text 
of  y^HASFATi  coneems  debts  alone,  but  the  text  of  CirrlTANA  concerns 
law-suits  in  general ;  there  is  no  contradiction.  Or  the  sureties  for  the 
action  and  for  ordeal  fall  under  the  description  of  sureties  for  appearance, 
distinguished,  Aotwtw,  by  the  difference  of  agreeruent.  Accordingly  Uisba 
aays,  the  smety  for  attending  the  decision,  of  the  suit,  and  for  oMeat  and 
the  like,  as  mentioned  by  CirsiYAJik,  is  included  in  the  surety  for  appear- 
ance and  the  rest. 

According  to  the  last  interpretation  of  the  text  of  Vbihaspati,  consistent 
with  the  glosa  of  SAlafaiii,  "  matters  of  debt"  being  there  specified, 
the  apparent  contradiction  is  obviously  reconciled  in  Una  mode :  in  matters 
of  debt  there  are  four  aorte  of  sureties,  but  for  law-suits  tn  general 
there  are  five  sorts.  Some  however  hold,  that  when  a  suit  ia  in&titnted, 
he  who  ia  appuinted  by  the  plaintiff  or  defendant,  who  is  himself  unable  to 
act,  to  be  his  represeutative  for  the  pursuit  or  defence,  ia  surety  for  the 
action.  By  the  nature  of  the  undertaking,  if  he  be  cast,  his  principal  is 
cast ;  and  if  he  prevail  tn  the  mit,  his  principal  prevails.  The  king  abould 
exact  from  the  principal  a  written  engagement  in  this  form,  "  hia  aacceas  or 
defeat  ahall  fail  on  me." 

A  written  acknowledgment  should  be  executed  by  sureties  in  their  own 
handwriting,  or  in  that  of  another  person.  In  the  margin  of  the  written 
contract  of  debt,  the  surety  may  write,  "  I  such  a  one,  son  of  such  a  one, 
"  will  produce  unto  thee  such  a  one  thy  debtor,  on  a  certain  day,  month, 
"  and  year,  {tpecifyiag  the  timt  when  the  debt  ought  to,  be  diacharged,) 
"  provided  he  have  not  paid  the  debt  before  that  time  ;  should  I  fail  herein, 
"  I  will  myself  discharge  the  debt  with  interests"  A  surety  for  confidence 
ahould  execute  a  similftr  obligation,  but  call  himself  "sure^  for  ccmfidence," 
and  after  inserting  the  name  of  tiie  borrower,  and  other  particulars,  con- 
dode  by  declaring  "that  man  ia  h<Hiest ;  if  this  asserticm  prove  false,  the 
debt  shall  be  paid  by  me."  Bo  ia  the  case  of  a  surety  for  payment,  for 
delivery,  for  the  action,  or  fur  (Hdeal,  the  undertaking  abovementioned 
should  be  duly  recorded  in  writing.  By  the  surety  for  tlu  action,  according 
to  the  last-mentioned  opinion,  an  undertaking  may  be  reduced  to  writing 
in  thia  form,  "  I  will  answer  the  plea  so  long  as  the  suit  remain  undecided." 
This  and  other  points  may  be  reasoned  according  to  received  practice. 

■  Not  agun  died  in  Uiu  Digeat.  I  ■nljj&in  the  tnDiUtion  aooordJnK  to  the  gloca  at 
BAOHmANDANA :  "From  bothpartieaa  aotet;  miut  be  taken,  able  to  perlbna  Uie  decree 
^  pacing  tht  ran  ailjwisti,  and  to  firrlh. 
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TbaX  the  debt,  not  being  discliat:ged  by  the  debtor  at  the  stipohited  period, 
must  be  pud  hy  the  surety  for  payment,  is  evident  from  the  eipression 
"  on  failure  of  their  engagements."  A  special  rule  is  declaied  in  respect 
of  a  enrety  for  appearance. 

U'6. 

CXtyXtanA  propounds  it : — If  a  surety  for  the  appearance  of  a  debtor 
produce  bim  not  at  the  time  and  in  tbe  place  agreed  on,  be  aball 
discharge  the  debt,  unless  he  was  prevented  by  the  act  of  God  or 
tbe  king. 

2.  After  the  time  of  difficulty  hsa  Tpast,  the  surety,  who  still  does 
not  produce  him,  shall  pay  tbe  debt ;  and  the  same  law  is  de- 
clared, even  if  the  debtor  should  die. 

"  At  the  time  and  in  the  place  j"  the  surety  for  appearance  having 
promised,  "  I  wUl  produce  the  debtor  at  such  a  time  and  in  such  a  place,"  if 
he  do  not  produce  him  at  that  .time  and  in  that  place,  becomes  liable  for 
the  condition  of  the  writing,  namely,  for  the  debt ;  that  b,  he  must  pay 
the  debt  to  the  creditor :  such  is  the  sense  of  the  first  part  of  the  text : 
and  this  was  conveyed  by  a  former  text;  hut  a  special  rule  is  subjoined, 
"  unless  he  was  prevented  by  the  act  of  God  or  the  king."  If  the  debtor 
abscond  through  fear  of  the  king,  in  cousequence  of  anotlier's  fault,  or  if  be 
go  to  another  country,  promising  to  return  at  the  cloae  of  a  month,  but  be 
detained  by  iUnesa  a  year  or  more,  the  surety  for  appearance  is  not  blame- 
able  for  not  producing  the  debtor. 

"After  the  time  has  past;"  after  the  king's  violence  has  past  away, 
and  ao  forth.  After  relief  from  apprehetuion  of  the  king's  violence,  or 
after  his  return  to  his  home  on  recovery  from  sickness,  if  the  surety  etill  do 
not  produce  him,  through  dishonesty,  inabihty,  or  the'  like,  tlie  ki-ag  shall 
compel  the  aurety  to  pay  the  debt.    Th.i  text  should  be  so  supplied. 

"  And  the  same  law  is  declared,  even  if  the  debtor  should  die ;"  that 
is,  the  surety  must  pay  the  debt.  The  Retnacara. 

This  opinion,  literally  taken,  is  iuconaistent  with  reason ;  for  favour  is 
shown  him  if  he  be  prevented  by  t^e  act  of  Qod  or  the  king,  but  none  is 
.  shown  in  the  case  of  death,  which  is  tbe  must  absolute  hindrance  arising 
from  the  act  of  God.  Its  purport  must  therefore  be  assumed  according  to 
the  exposition  of  VIcebsfaii  Misri  ;  and  that  is  meant  in  tbe  Randcara, 
His  exposition  is  as  follows  ;  when  the  time,  at  which  the  surety  undertook 
to  produce  the  debtor,  has  past  without  any  hindrance  from  the  act  of  Ood 
01  the  king  ;  or,  in  the  case  of  hindrance  by  the  act  of  God  or  the  king, 
after  that  difficulty  t&ued ;  if  the  surety  still  procrastinate,  thinking,  "I 
am  surety  for  appearance,  and  not  bound  for  payment ;  I  will  produce  the 
debtor  two  months  hence,  but  at  present  I  will  attend  to  my  own  busineBB  i' 
in  such  a  case,  if  the  debtor  afterwards  die,  the«arety  must  pay  the  debt. 
Such  is  the  sense  of  the  phrase :  and  this  ia  also  the  import  of  the  text  of 
Trihaspati,  "  on  failure  of  their  engagements,  the  two  first  mnst  pay  the 
sum  lent"  (143,  3).  Menu  also  declares,  that  the  surety  for  appeiurance 
must  himself  pay  the  debt,  if  he  do  not  produce  the  debtor. 
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147. 

Menu  : — Tbe  man  who  becomes  surety  for  the  appearance  of  a  debtor 
in  this  world,  and  produces  him  not,  shall  pay  tbe  debt  oat  of  his 
own  property. 
Must  dispose  himself  to  pay  the  debt  out  of  his  own  property. 

CuLL&CABHATTA. 

Here  it  should  be  observed,  that  when  tbe  agreement  is  simply  this, 
"  I  will  produce  or  show  the  debtor  at  such  a  time,"  and  no  place  be  apeci- 
fit^d ;  if  he  show  bim  on  that  very  day,  while  busied  in  holy  worship  or  the 
like,  or  occupied  with  other  affairs,  and  so  forth,  it  might  be  supposed,  ou  a 
cursory  view,  that  the  agreement  is  not  violated  :  but  we  humbly  think  it 
reasonable  to  affirm,  that  in  such  a  case  the  agreement  is  infringed  ;  for  the 
creditor  requires  the  debtor  to  be  produced  at  the  time  agreed  on,  that  he 
may  recover  the  sum  lent ;  he  requires  bim  to  be  so  produced,  as  may  tend 
to  the  recovery  of  the  money  :  this  the  surety  undertakes  to  fulfil,  and  the 
terms  of  his  etigaeement  mn^t  be  so  understood  ;  but  it  is  not  fulfilled  by 
indicating  the  debtor  at  such  a  time,  when  he  is  not  amenable  :  the  surety 
moat  therefore  show  the  debtor  at  a  time  when  he  ie  at  leisure,  and  amenabU. 
8neh  is  the  modern  mode  of  interpretation.  • 

A  rule  has  been  propounded  for  the  esse  of  a  debtor  absconding  through 
tbe  fault  of  another ;  what  is  the  role  if  he  abscond  to  evade  payment  of 
the  debt  F    On  this  point, 

148. 

VbIhasfati  declares : — Let  the  creditor  allow  time  for  the  surety  to 
search  for  the  debtor  who  has  absconded ;  a  fortnight,  a  "month,  oe 
six  weeks,  {iccording  to  the  distance  of  the  place  tckere  he  may  be 
supposed  to  hvrk : 

2.  Let  no  sureties  be  excessively  harassed  ;  let  them  gradually  bo 
compelled  to  pay  the  debt ;  let  them  not  be  attacked  if  the  debtor 
be  at  hand,  and  amenable  ■■  such  ia  the  law  in  favour  of  sureties. 

"  For  the  debtor,  who  is  missing,  or  has  absconded ;"  according  to  the 
literal  sense  of  the  verb  n'ai,  be  iuvieible,  or  not  to  be  found.  "  According 
to  the  distance  of  the  place  ;"  according  to  the  remote  or  near  situation  of 
the  place,  and  bo  furth,  "  Gradually  :"  without  the  consent  of  the  surety, 
the  whole  sum  shall  not  be  at  once  exacted  at  the  stipulated  term.  "  If  the 
debtor  be  at  hand  ,-"  if  he  be  present,  or  if  he  be  willing  to  pay  the  debt, 
sureties  must  not  be  required  to  produce  the  debtor,  or  pay  the  debt. 

In  respect  of  a  surety  for  houesty,  a  text  of  law  cited  in  the  Retndeara 
propounds  a  rule. 

149. 
SmrUi. —  From  a  malicious  debtor,  who  is  on  any  account  disposed, 

through  enmity,  to  take  the  protection  of  a  stranger,  profeasedly 

hostile  to  his  creditor,  or  to  do  anything  inauspicious  to  hivi,  or  to 

adopt  the  conduct  of  wicked  men. 
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2.  Let  a  surety  for  hanesty  be  taken  as  a  precaution  agamst  Buch 
behaviour  ;  if  his  cooduot  belie  the  promise,  bis  surety  must  pay 
the  debt. 

"  From  a  malicious  debtor,  vho  is  disposed,  &c./'  whose  mind  is  bent 
on  taking  the  protection  of  a  dtranger,  that  is,  of  a  profefsed  enemy  to  the 
creditor  ;  on  doing  anything  inanapiaious  to  the  creditor ;  or  on  adopting 
the  conduct  of  irlcked  men,  such  as  thieves  and  the  like.  Why  should  a 
debtor  take  the  protectiou  of  his  creditor's  antagonist  F  In  reply  to  this, 
he  adds,  "  through  enmity  :"  lending  hla  own  money,  the  creditor  confers 
a  favour ;  when  he  demands  his  money,  the  malice  of  a  wicked  raan  is 
roused.     This  is  obrious.  The  R^iuieara. 

"As  a  precaution  against  such  behavionr ;"  lest  he  shonid  take  refuge 
with  a  professed  enemy  of  the  creditor,  and  so  forth :  let  some  person  be 
taken  as  surety  for  honesty  or  confidence ;  that  is,  for  the  certainty  that  he 
will  not  seek  the  protection  of  a  professed  enemy,  and  so  forth.  8uob  is 
the  sense  of  the  first  phrase.  He  is  in  reali^  surety  for  honesty.  He 
says,  "  that  man  is  honest,  he  will  be  ready  to  pay  the  debt,  and  will  not 
take  refuge  with  thy  professed  enemy." 

"  If  his  conduct  belie  the  promise ;"  if  it  be  different  from  what  was 
promised  :  taking  the  protection  of  the  creditor's  enemy,  if  he  discharge 
not  the  debt,  the  king  shall  compel  the  surety  to  pay  the  debt  at  the  close 
of  the  stipulated  term.  Such  is  the  sense  of  the  last  phrase  :  and  this  is 
also  the  import  of  Trihaspati'b  expression,  "  ou  failure  of  their  engage- 
ments! the  two  first  must  pay  the  sum  lent." 

On  this  text  (148)  Chahdebwaba  remarks,  that  "  wherever  oonGdence 
is  wanting,  the  king  should  require  a  surety  for  confidence  or  honaty 
to  be  given."  Accordingly,  if  the  creditor  refuse  the  loan,  apprehend- 
ing  the  insolvency  of  the  borrower,  and  some  person  affirm,  "  he  is  not 
insolvent^'  and  if  the  creditor,  confidiug  in  that  assurance,  lend  the 
money  ;  that  person  also  is  a  Eurety  for  confidence,  as  has  been  already 
noticed.  This  and  other  points  may  be  reasoned.  Eenoe  BHATAsfefA  has 
said,  if  it  be  affirmed  by  some  person,  "  that  man  is  not  thy  debtor,  but 
some  other  honest  man,"  should  it  be  afterwards  proved  by  other  evidence 
that  he  was  the  debtor,  that  cheat  is  deemed  a  surely.  According  to  this 
opinion  of  BHAVADtVA,  it  must  be  understood,  that  if  a  cheat,  sent  by  the 
debtor,  make  such  afiirmatiou,  he  is  only  deemed  a  surety  for  confidence ; 
but  if  he  make  that  affitmation  when  questioned  by  the  king  or  the  umpire, 
he  is  a  perjured  witness,  and  shall  ondergo  the  punishment  of  false 
testimony. 

In  Isw-suits  there  are  three  sorts  of  sureties ;  the  representative  of  the 
party  who  pleads  his  suit ;  the  surety  for  his  appearance ;  and  the  surety 
for  the  snm  which  may  be  due  from  him.  This  and  other  points  may  be 
\inder8tood  from  popular  practice.  It  has  been  almost  expressly  decUred 
already,  and  should  be  further  disousaed  under  the  title  of  Administaition 
of  Justice, 

What  should  be  done  in  the  case  of  a  surety  for  ordeal,  CItxitana 
declares, 
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150. 

CATlitASi. : — At  tbe  time  and  place  wheti  Uie  ceremony  should  be 

performed,  if  he  fail  in  ever  so  small  a  degree,  the  surety  shall  be 

compelled  to  pay  the  sam  aa  a  just  debt :  such  is  the  lav  respecting 

proved  debts. 

"  When  the  ceremony  should  be  performed ;"  when  orileal  should  be 
performed.  The  BOndoara. 

The  meaning  is,  th&t  this  concerns  ordeal.  If  the  surety  for  ordeal, 
having  declared,  "  when  ordeal  shall  take  place,  I  will  produce  that  man," 
should  pass  that  day,  however  iuooosiderable  the  delay  may  be ;  if  he 
delay  it  one  watch,  or  even  half  a  watch  beyond  the  day  appointed  ;  the 
surety  who  entered  into  that  engagement  must  pay  ^e  sum  "  as  a  just  debt" 
proved  to  be  due.  Bo  much  baa  been  delivered  by  way  of  commentary  on 
the  prwoMttn^  text  of  OItiXtana  (146).  Mend  hoa  delivered  a  text  of 
the  same  import  with  the  eipresuon  of  VKfHASPATi,  "  and  even  their  sons 
if  they  be  dead"  (151,3). 

'  A  surety  for  payment"  (151,  2)  ;  a  surety  who  has  formally  declared, 
"I  will  pay  thedebt"  Since  the  text  (U^*)  eipreageg,  "eventbeir  sons 
if  they  be  dead,"  "  heirs"  may  here  ngnify  tom  (161,  2).    The  Betndeara. 

Even  the  turely  for  delivery,  mentioned  by  YKCHABPaTi,  is  coniidered 
by  Mknd  as  the  same  with  the  surety  for  payment  By  speoifyiog  the 
surety  for  payment,  he  exempts  the  son  of  a  aurety  for  appearance,  or  for 
honesty  :  and  that  has  been  ezpreasly  declared  by  Meno  in  the  text  which 
precedes  the  passage  quoted. 

151. 

if  ENU : — But  money  due  by  &  surety,  or  idly  promised  to  muaidana 
and  accesses,  or  lost  at  play,  or  due  for  spirituous  liquors,  or  what 
remains  unpaid  of  a  fine  or  toll,  the  son  of  the  surety  or  debtor  shall 
not  vn  generid  be  obliged  to  pay. 

2.    Such  is  the  rule  in  case  of  a  surety  for  appearance  or  good  behavi- 
our ;  bat  if  a  surety  for  payment  should  die,  the  judge  may  compel 
even  his  heirs  to  discharge  the  debt. 
"  Money  due  by  a  snrety  f  what  was  payable  by  a  surety. 

GCLLtiCABHATTA. 

Idle  promises  and  the  rest  will  be  diaoussed  in  the  Chapter  On  Payment 
of  Debts. 

. "  The  son  shall  not  be  obliged  to  pay  money  due  by  a  surety :"  this, 
whieh  had  been  previonily  mentioned,  must  be  nndeistood  of  money  due  by 
his  father,  who  was  surety  for  appearanoe.  CoLL^OABBaTTa. 

The  word  "  appearance"  must  allude  to  the  debtor  as  a  near  term.  The 
honest  and  dishonest  prooeeding  of  a  debtor  had  also  been  propounded : 
hence  the  surety  for  honesty  is  also  oompiehended  under  the  text.  Ibis 
YiJarawALOTa  makes  evident. 


,.  by  Google 


174  suBKnES.  [book  i,  ch.  iv, 

162. 

YAtnTAWALCTA  : — Should  a  surety  for  the  appearance  ot  the  honesty 

of  another  die,'  his  sons  need  not  pay  the  debt ;  but  the  sons  of  a 

surety  for  payment  or  delivery  must  pay  the  sum  lent,  or  deliver 

the  thing  undertaken. 

"  Surety  for  the  honesty  of  another ;"  surety  for  tke  good  behaviour  of 
the  debtor,  giring  oonfideuce  to  the  Under.  "Die"  is  illuetrative  ofsecln- 
sioD  from  the  vorlit,  remote  absence,  and  the  like.  "  The  godb  of  a  surety 
for  payment:"  the  literal  iuterpretatioc  a  this;  the  soua  of  those  who  are 
bouud  for  paymeut,  that  i^,  who  are  sureties  for  the  dischai^e  of  a  debt  or 
the  delivery  of  mortgi^ed  property,  must  pay  the  sum  leat. 

"  Those  who  are  bound  for  payment  ■"  the  soilb  of  a  surety  for 
payment  The  Betndcam, 

A  surety  for  delivery  js  comprehended  under  the  terms  of  the  test. 
t  hat  in  some  instances  the  eon  of  a  surety  for  appearance  must  also  dischai;ge 
The  debt,  CiTrXvARA  declares. 

153. 

CiTYATANA : — Should  a  man  beeome  surety  for  the  appearance  of  a 

debtor  from  whom  he  had  received  a  pledge  as  kia  ovjn  security,  tiie 

creditor,  if  that  surety  die,  may  compel  his  son  to  pay  the  debt  on 

proving  the  whole  case. 

If  he  became  surety  for  the  appearance  of  the  debtor,  after  receiving  a 
pledge- /or  bit  indemnity,  and  the  whole  caie  be  proved  by  the  claimant  or 
creditor ;  then,  if  that  surety  be  dead,  his  son  may  be  compelled  to  pay  the 
debt.  "  Any-how"  and  "  the  person  bound"  must  be  understood,  for  the 
purpose  of  making  the  agent  in  the  sentence  the  same,  agreeably  to  rules  of 
grammar  ;  "  thould  a  matt  become  surety/  a/ter  receiving  a  pledge,  and  be  any- 
hour  proved  to  Hatx  received  that  pledge,  &o"  "Proved'' is  in  the  r^ular 
passive  form. 

Thus  a  borrower  asks  a  loain  of  a  money-lender,  and  he  requires  a 
surety  ;  but  the  surety,  for  his  own  assuranoe,  demands  a  pledge :  in  such  a 
case,  he  became  surety  for  the  appearance  of  a  debtor,  from  whom  he  had 
received  a  pledge.  If  that  surety  die,  and  the  debtor  also  die,  or  be  unable 
to  dischai^  the  debt,  the  son  of  the  surety  may  be  compelled  to  pay  it. 
That  debt,  however,  was  not  secured  by  a  pledge  r^it>«rtf(i  to  theatdUor  ;tita 
interest  therefore  shall  be  computed  at  the  rate  of  an  eightieth  part  increased 
by  an  eighth.  "  Appearance"  is  here  illustrative  of  a  more  general  sense. 
Hence,  ^  a  surety  for  honesty  also  take  a  pledge  as  hit  indemnity  and  die 
unexoneraied,  bis  son  may  also  be  compelled  to  pay  the  debt ;  for  Msiir, 
u»ug  the  expression  "  a  surety  other  than  for  payment,"  intends  the  surety 
for  honesty  as  well  as  the  surety  for  appearance,  who  are  both  different 
from  the  surety  for  payment  May  not  the  expression  used  in  the  text  of 
Uebc  (1EI4),  "a  surety  other  than  for  payment,"  be  restricted  to  the 
surety  for  appearance,  since  that  coincides  with  the  text  of  OattItaha  P 
If  the  surety  for  honesty  have  likewise  received  a  pledge,  why  should  not 
his  son  pay  the  debt,  since  the  reason  of  the  law  applies  equally  to  both  ? 


,.  by  Google 


SECT,  ni.]  SUEETIEa.  175 

Accordiaglf  this  gloss  is  delivered  in  the  Mildahard  on  the  tejt  of 
oiTYAYAKA  (153):  "Borety  for  appearance"  ia  illustrative  of  surety  for 
honesty.  However,  the  text  is  there  read,  "  even  without  aasete  left  by  his 
faUier,"  instead  of  "  on  proving  the  whole  case." 

154. 

Menxj  : — On  what  account  then  is  it  that,  after  the  death  of  a  surety 
other  than  for  payment,  the  creditor  may  m  mie  case  detnand  the 
debt  of  the  kei/r,  all  the  affairs  of  the  deceased  being  known  and 
proved  ? 

This  is  a  question  proposed.  "  Surety  other  than  for  payment  ,■"  different 
from  the  surety  for  payment,  namely  a  surety  for  appearance  and  to 
forth.  "  All  the  afT^urs  of  the  deceased  being  known  and  proved :"  the 
circumstances,  such  as  the  receipt  of  a  pledge,  being  proved,  that  having  been 
taken ;  and  Uie  receipt  of  the  pledge  by  the  surety  being  known  and  proved^ 
and  so  forth.  "  The  creditor,  literally  the  giver ;"  the  person  who  delivered 
a  loan.  After  the  death  of  that  surety,  on  what  account,  and  from  whom, 
can  he  demand  payment  of  the  debt,  since  the  surety  himtelfiB  dead  p  This 
is  a  question  proposed.    The  answer  follows : 

155, 

Menu  : — If  the  surety  had  received  money  from  the  debtor,  and  had 
enough  to  pay  the  debt,  the  son  of  him  who  so  received  it  shall 
discharge  the  debt  out  of  his  vnheriied  property :  this  is  a  aacred 
ordinance. 

If  the  debtor  had  given  money,  If  money  had  been  given  by  the  debtor, 
(to  the  surety  of  course,  from  the  purport  of  the  text ;}  then  the  snre^  has 
enough  to  pay  the  debt ;  he  has  a  lien  on  money  applicable  to  the  payment 
of  the  debt  (money  of  course  received  firom  the  debtor).  His  son  therefore 
shall  discharge  the  debt  "  out  of  his  property."  The  money  so  received 
is  referred  secondarily  to  his  son.  "  This  is  a  sacred  ordinance  ,*"  it  is  directed 
in  the  system  of  jurisprudence  that  he  shall  discharge  the  debt.  Such  is 
the  interpretation  ddivered  in  the  Setndcara.  Bnt  CuLLt/OABBATTA, 
explains  the  term  as  an  epithet  of  surety  ;  it  signifies  one  to  whom  property 
has  been  given  as  a  pledge  ;  and  thereby  having  In  his  hands  a  lien  on  a  sum 
sufficient  to  pay  the  debt,  hit  ton  shall  ditcharge  it 

EELiruBBi.  otherwise  expounds  the  phrase,  "all  the  affairs  of  the 
deceased  being  known  and  proved:"  'the  circnmstance  ofMs  not  having 
received  any  pledge  being  known  and  proved.'  Thus,  if  he  became  surety 
without  having  received  a  pledge,  and  the  whole  case  be  known  and  proved, 
on  what  account  could  the  creditor  demand  the  debt  from  Hit  ton  ^ter  his 
death?  Of  conise  on  no  account.  Hence,  after  the  death  of  one  who 
became  surety  for  the  appearance  of  another  without  receiving  a  pledge,  the 
judge  shall  not  compel  bis  son  to  discharge  the  debt.  But  the  subsequent 
t«xt(]f>6)iB  explained  as  above.  In  effect  there  ia  no  difference.  How- 
ever, the  law  concerning  money  due  by  a  surety  for  appearance,  already 
propounded  (151),  would  be  vat'nl^  repeated  in  the  subsequent  text  (154). 
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"  If  the  snrety  biul  received  money ;"  If  proper^  bad  been  delivered 
to  him  not  amoontdng  to  gift.  Consequently,  if  effects  iiad  been  delivered 
to  the  surety  by  way  of  deposit,  without  decluiBg  a  poaitive  gift  and  ao 
forth  ;  if  the  surety  be  such,  iw  tay,  his  sou  ahall  i&cbarge  the  debt  out  of 
his  property,  ntunely  the  property  which  is  in  his  possession  held  as  a 
deposit.  He  must  cUscbarge  it,  althon^  he  hold  no  property  given  to  him. 
This  takes  place  vhen  the  snrety  foi  appeanince  has  not  produced  the  debtor 
and  that  debtor  afterwards  die,  or,  though  living,  b  insolvent  Thia 
case  is  intended  Or,  with  a  view  to  the  case  of  a  snrety  for  payment,  thia 
text  (154)  enforces  the  sense  of  the  preceding  text.  "AD  the  bfFairs  of 
the  deceased  being  knovn  and  proved ;"  the  whole  circumstance  of  bis  not 
having  received  a  pledge  being  known  and  proved.  On  what  account  then 
might  the  creditor  demand  the  debt,  after  the  death  of  a  surety  for  appear- 
ance, who  had  received  no  pledge?  It  follows  of  course,  that  on  no 
account  can  he  demand  it.  By  the  contHtion  speciSed,  that  the  receipt  of  no 
pledge  be  proved,  it  is  intimated,  that,  if  he  became  surety  for  the  appear- 
ance of  a  debtor,  from  whom  he  received  a  pledge,  then,  diould  be  die,  the 
creditor  may  recover  the  debt  from  his  son. 

If  there  be  several  sureties,  by  whom  must  the  debt  be  paid  F  and 
what  shall  be  the  decision  of  such  a  case  ?  For  instance ;  if  there  be  many 
sureties  for  payment,  or  many  sureties  for  appearance,  or  honesty,  who  have 
received  a  pledge  ;  in  such  a  case  may  payment  be  required  from  any  one  of 
them  ?  or  must  they  all  pay  their  proportionate  shares  of  the  debt  p  or 
each  severally  pay  the  whole  sum  P 

156. 
YjijSTAWALCTA ;— When  there  are  two  or  more  sureties  jointly  bouod, 

they  shall  pay  their  proportionate  eliares  of  the  debt ;  but  when 

they  are  bound  severally,  the  payment  ehall  be  made  by  any  one 

of  tkem,  as  the  creditor  pleases. 

At  the  time  of  contractiog  the  debt,  if  it  were  settled  by  the  expresa 
declaration  of  the  creditor  or  of  the  debtor,  or  by  the  engagement  of  the 
sureties  themselves,  that  the  creditor  shall  receive  the  debt  from  the  hands 
of  any  one  of  several  sureties  bound  for  the  same  debt,  this  text  propounds 
A  rule  of  decision  for  that  case.  Two  or  more  persons  may  become  sureties 
iu  consequence  of  the  creditoi's  requisition :  for  instance,  he  may  require 
several  sureties,  reflectii^,  "  if  a  single  surety  die  as  well  as  the  debtor,  from 
whom  could  the  debt  be  recovered  ?"  Or  the  debtor  may  iugenuonsly  give 
several  sureties.     Otiier  cases  may  be  easily  supposed. 

The  eeoK  of  the  text  is  this :  when  there  are  many  sureties,  they  must 
make  up  the  sum  according  to  their  proportionate  shares,  and  pay  it  to  the 
creditor.  The  whole  meaning  is,  that  the  general  law  directs  payment  of 
the  debt  by  proportionate  shares,  in  the  ease  of  many  sureties  for  the  same 
debt  He  pn^unds  a  q>ecial  rule  :  "  but  when  they  are  bound  severally, 
ic"  If  they  be  bound  in  the  same  manner  as  a  single  surely  :  if  any  maa 
singly  become  surety  for  a  debt,  as  that  whole  debt  must  be  discharged  by 
hiin^  BO,  if  they  become  severally  bound  tot  the  pigment  of  the  whole  ddit, 
it  may  he  txaettd  Jrom  (my  one  of  then.  When  these  sureties  become  so 
bound,  the  payment  shall  be  made  hy  any  mm  of  them,  as  the  ct«ditor 
pleaaes.    Consequently,  should  the  creditor  choose  to  require  payment  of 
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the  whole  debt  from  DiVASATTA  alone,  it  must  be  discbat^nd  by  DfcrADAXTA 
kloae  ;  if  he  choose  to  require  payment  of  the  whole  debt  from  any  one  of 
them,  it  muat  be  pud  by  any  one  of  them  :  but  if  he  choose  to  require  it 
from  all  proportionally,  it  must  be  discharged  by  all  the  sureties.  In  this 
and  other  similar  modes  should  be  understood  the  creditor's  option. 

If  the  creditor  be  deiiroua  of  exacting  payment  of  the  whole  debt  from 
each  of  the  sureties,  what  would  be  the  consequence  P  Since  that  is  contrary 
to  justice,  his  wish  of  exacting  an  undue  sum  would  be  fruitless  :  for,  who  can 
obtain  many  hundred  tuvemat  for  a  loan  of  one  hundred  suvemat  i  'I'o  detail 
the  reaaOQ  of  the  law  would  unnecessarily  swell  the  book ;  it  is  therefore 
unnoticed. 

Should  the  creditor  choose  to  exact  payment  of  the  whole  debt  from  any 
one  snrety,  it  is  settled  that  he  must  discharge  it,  Haviug  paid  it,  may  that 
surety  recover  from  all  the  other  sureties  their  proportionate  shares  of  the 
debt  ?  Od  this  questioa  a  certain  author  has  said,  he  eball  not  recover  thdr 
■pnporHonatt  sharet  from  tht  other  turetiet,  since  no  law  has  exjyrtstly 
dtelared  it :  for  the  general  rale  directs,  that  "  they  shall  pay  their  propor- 
tionate shares ;  and  it  is  intimated  by  a  special  rule,  that ''  payment  shall 
be  made  as  the  creditor  pleases."  Conaequeutly,  when  there  are  two  or 
mors  sureties  bound  like  a  Mingle  surety  for  the  payment  of  the  whole  debt 
without  mutual  connection  or  joint  ruponsibxUty,  then  the  payment  shall 
be  made  as  the  creditor  pleases  :  he  may  exact  payment  ot  the  whole  debt 
from  any  one  of  them,  or  from  all  the  sureties,  under  the  authority  of  that 
special  role.  Tn  a  different  case,  when  two  or  mure  sureties  are  jointly  bound, 
they  must  pay  their  proportionate  shares  of  the  debt ;  how  cuuld  one  surety, 
having  disoharged  the  whole  debt,  recover  from  the  rest  their  proportionate 
shares,  when  all  were  sevemlly  bound  like  a  single  surety  ?  The  law  forbids  it. 

That  ia  vrong  ;  for  the  general  and  particnlar  rules  would  be  irrelevant, 
since  there  would  be  no  contradiction  of  sense,  or  exception.  In  all  cases 
vhere  two  or  more  persous  have  become  sureties,  all  the  sureties  shall  pay 
their  proportionate  shares  of  the  debt ;  but  if  they  be  severally  bound  like  a 
single  surety,  another  distinotiou  is  stateH,  namely,  that  payment  shall  bo 
made  as  the  creditor  pleases  :  as  in  the  iujanotion,  "  give  curds  to  the  priests, 
aiid  diluted  curds  to  the  C^Tivmrms,"  meaning  to  those  who  have  officiated 
at  the  solemn  rites,*  In  fact,  the  expression,  "aa  the  creditor  pleases," 
should  be  considered  only  as  a  circnmstauco  of  the  action.  That  action  is 
suggested  by  the  nearest  term,  ''  they  shall  pay  :"  and  the  agents  io  the 
sentence  ore  the  sureties  just  mentioned.  It  appears,  therefore,  that  imme- 
diate payment  must  be  made  by  the  exertion  of  any  one  of  them,  or  by  all 
the  suretiea,  at  the  option  of  the  creditor ;  and  that  exertion  consists  in 
making  up  the  sum  by  any  possible  means,  and  so  forth.  It  follows,  that 
all  most  ultimately  pay  their  proportionate  shares  of  the  debt  There  is 
not  consequently  any  dif&cnity.  Again  j  if  any  one  surety  refuse  to 
pay  hia  share  of  the  debt,  the  king  shall  compel  him  to  pay  it  But  if  any 
one  of  many  sureties  say,  "  I  will  alone  discharge  the  debt,"  uo  law  directs 
that  it  shall  be  aolely  paid  by  him  ;  reason  alone  suggests  it. 

When  the  debtor  g:iTes  a  second  surety  for  payment,  or  for  appearance, 
to  the  surety  for  payment ;  in  that  case  also,  like  a  creditor  obtuning  the 
nun  from  the  surety  who  is  responsible  to  him,  the  ori^nal  surety  should 
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pay  the  debt  to  the  creditor ;  but  the  Bubordin&te  surety  oanuot  be  attncked 
by  the  original  creditor.  So,  ia  otber  casee,  a  rule  ordecision  may  be  deduced 
by  tJie  reader  himself. 

If  the  Buieties  beoome  seTerally  bound,  each  for  hia  own  undertakinff, 
they  may  each  be  seTerally  compelled  to  pay  th«  whole  sum,  for  which  he 
became  bound,  to  the  creditor.  Jn  this  gloM  of  the  Vivada  Betndeara, 
"  e&di  severally"  aigniRea  one  by  one ;  intending  the  case  of  more  than  one 
upartUe  engagement. 

"  Ab  the  creditor  pleuea :"  for  instance,  when  the  engagement  is  made, 
the  creditor  says, "  at  my  option  the  sum  may  be  exacted  from  any  one  surety ; 
J  am  not  restrained  to  make  a  joint  demand  ;  any  one  surety  must  pay  tie 
whole  sum."    Snch  is  the  sense.  The  Vivada  ChiMiimeni. 

This  point  has  been  sufficiently  explained  by  the  text  of  VkjChabpati 
(142,  3).  If  the  surety  for  payment  die,  it  is  eetablished  that  the  debt 
may  be  recovered  from  his  son ;  shall  it  be  recovered  with  or  without  intereet  ? 

157. 
VtAsa  : — The  sou  of  a  son  shall  m  general  pay  the  debt  of  his  grand- 
father, but  the  son  only  shall  pay  the  debt  of  hia  father  incurred  by 
his  becoming  a  surety,  and  both  of  them  without  interest ;  but  it  ts 
cleaily  settled,  that  their  boqr,  the  great  grcmdaon  and  groTideon 
reepecti/oely,  are  not  mwaUy  bound  to  pay. 

The  sense  is,  the  grandson  mnst  pay  the  debt  which  was  contracted  by 
his  paternal  grandfather  without  giving  a  pledge.  This  must  be  con&idered 
as  appertaining  to  the  title  of  Payment  of  Debts.  "  The  debt  uf  hii  father 
incurred  by  bis  becoming  a  surety ;"  if  his  father  became  surety  for  the  pay- 
ment of  a  debt  due  from  any  person  ;  or,  taking  a  pledge,  became  surety  for 
hia  appearance  or  bouesty ;  then,  should  the  father  die,  his  son  must  pay  that 
debt  without  interest ;  he  must  only  pay  the  eiaot  sum  borrowed,  and  no 
interest  upon  it.  Consequently,  the  entire  debt  of  the  grai)dfather  must  bo  paid 
by  the  grandson  without  interest ;  and  the  debt  of  the  father,  incurred  by  his 
becoming  a  snrety,  must  be  paid  by  the  son  without  interest.  The  Retndcara. 

Here  the  entire  debt  of  the  grandfather  signifies  the  debt  contracted 
by  the  grandfather  with  a  stipalatiou  of  interest.  "  Their  sons  are  not 
moraUjf  bound  to  pay  ;"  a  sou  of  the  grandson,  and  a  sou  of  the  son.  The 
great  grandsou  need  not  pay  any  debt  of  his  great  grand&ther,  nor  the 
grandson  the  debt  of  his  grand&Uier  incurred  by  becoming  a  surety. 

158. 
CiTTATANi. : — Money  due  by  a  aurety  need  not  on  any  account  be  paid 

by  hia  grandsons,  but  in  every  instance  such  a  debt  incurred  by  his 

father  must  be  made  good  by  a  son  without  interest. 

The  debt  of  a  grand&ther,  incurred  by  his  becoming  a  aurety,  need  not 
be  paid  by  grandsons :  such  a  debt  shall  only  be  paid  by  a  son ;  still,  how- 
ever, without  interest  To  denote  this,  the  particle  la  employed.  The  6on- 
nectiv*  sense  is,  that  the  son  is  also  exempted  from  the  payment  of  interest. 
From  the  expression  "  in  every  instance,"  a  certain  author  has  deduced,  that 
the  debt  of  nis  father,  incurred  by  his  becoming  a  surety,  or  on  his  own 
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■GCouDt,  ab&ll  be  paid  by  the  aon  without  interest,  aa  a  debt  incurred  by  bia 
grandfather  i*  paid  b;  a  grandaoa  witkoiU  interttt.  That  is  vrong ;  for  it 
is  iaconstBtent  with  a  text  which  will  be  cited  from  VbIhabfati  (167,  2), 
and  with  the  gloas  of  Ohans^waba,  "  the  debt  mnat  be  paid  by  sons  vi^ 
interest,  as  if  it  were  tbeir  owti."  Hence  the  expression  "  in  every  instance" 
most  be  understood  to  signify  "  in  every  iostance  of  a  anrety  for  payment 
and  BO  forth." 

159. 
SmrtU,  dted  in  iha  Mitdoshii/rd : — Should  the  debtor  be  iuBoIveat 
and  the  surety  have  assets,  the  principal  only  must  be  paid  by 
hie  son ;  he  is  not  liable  for  the  payment  of  interest. 

This  text  also  otdaina  the  payment  of  a  debt  without  interest  by  the  son 
of  a  atfrety  for  payment.  Wliat  proof  is  there  that  the  debt  shall  be  discharged 
without  interest  by  the  son  of  a.  surety  for  the  appearance  or  honesty  of  a 
debtor,  from  whom  he  had  received  a  pledge?  It  should  not  be  affirmed, 
that  the  text  of  CItiatana  above  oited,  expressing  "  in  every  instance,"  u 
authority  for  exempting  him  from  the  payment  o/' int«r«(f  /  for  that  may  be 
otherwise  expounded.  Nor  should  it  be  affirmed,  that  the  text  of  law  oited 
in  the  Mitdahard  may  authorise  that  inference,  if  "  assets"  be  explained 
"  a  pledge."  The  author  of  the  Mitdahard  does  not  warrant  such  aa 
interpretation. 

On  this  point  it  is  sud,  there  is  no  authori^  for  asserUag  that  the  debt 
shall  be  paid  with  interest.  The  text  of  CiTYiTAXA  directs  generally,  that 
a  debt  incurred  by  a  surety  shall  be  discharged  without  interest.  Conse- 
quently that  is  settled  in  every  instance  of  a  debt  incurred  by  a  surety  :  but 
in  the  present  instance  the  consequence  might  be  inconsistent  with  reason. 
It  cannot  be  true  that  the  sou  of  hira  who,  having  received  effects  worth  tea 
pieces  of  money,  became  surety  for  a  debt  of  five  pieoes,  shall  pay  the  debt 
without  interest  If  a  chattel  of  small  valne  bave  been  received  as  a  pledge, 
then  only  shall  the  debt  be  discharged  without  interest;  bnt  when  valuable 
effecta  have  been  received,  why  should  payment  be  accepted  without  Interest 
while  the  assets  are  sufficient  for  the  tohoU  debt  ?  The  debt  must  therefore 
be  discharged  with  interest ;  and  the  surety  must  restore  the  surplus,  if  there 
be  any,  to  the  debtor  or  his  family. 

This  decision  regards  a  pledge  which  may  not  be  used  :  it  is  not  fit  that 
tiie  snrety  should  use  the  pledge  :  but  if  it  be  used,  payment  must  be  made 
in  proportion  to  the  'use  and  profit  of  the  pledge.  If  it  be  asked,  the  pledge 
received  being  of  very  inconsiderable  value,  might  not  the  whole  debt,  even 
without  interest,  be  fully  discharged  )  the  answer  is,  even  that  is  admissible  : 
accordingly  it  is  expressed  in  the  toxt  of  M  bnu,  "  if  tlte  sarety  had  enough  to 
pay  the  debt ;"  and  in  the  gloss  of  the  Milacthard,  "  if  he  had  received  a 
sufficient  pledge."  Should  the  son  of  the  surety  also  die,  the  successor  of  the 
debtor,  wlio  has  received  hb  heritage^  should  withdraw  the  pledge  from  the 
grandsons  of  the  surety,  and  himself  dbcharge  the  debt.  Such  is  the  meaning. 

If  there  be  two  or  more  sureties  for  the  same  debt,  and  one  of  them  die, 
leaving  a  son,  should  it  be  the  creditor's  choice  to  recover  the  debt  from  the 
eon,  he  must  receive  it  without  interest,  and  not  with  interest.  But,  should 
it  be  the  creditor's  choice  to  recover  the  debt  from  another  surety,  the  son 
of  the  deceased  surety  must  pay  bis  proportionate  share  ;  but  he  need  not 
pay  interest,  for  he  is  Uie  son  of  a  surety.   The  creditor,  however,  may  leco- 
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ver  the  debt  vith  t^e  whole  amount  of  intereat,  emoe  the  surety  catkd  vpen 
must  immediatel;  pa;  the  nkole  sum.  Vhenoe  then  can  the  interest  be 
recovered  on  the  share  of  the  debt  which  is  payable  by  the  eon  of  a  deceased 
snrety  I  To  this  it  is  answered,  if  there  be  many  sureties  severally  bound 
like  a  tangle  surety,  should  any  one  of  them  die,  leaving  no  son  or  other  htir 
liable  for  the  d^,  from  whom  could  hia  share  of  the  debt  be  recovered  t 
Consequeutly,  as  in  that  case  the  surviving  sareties  must  contribute  their 
proportionate  shares  of  ike  def,ciency,  and  discharge  the  debt,  although 
"  payment  be  made  as  the  creditor  pleases  ;"  bo  in  this  case  also,  even  though 
the  son  be  living,  he  is  as  it  were  Don-existent  in  respect  of  interest :  conse- 
quently the  surviving  sureties,  togothor  with  the  son  of  the  deceased  surety, 
must  contribute  their  proportianate  eharea  of  the  principal  sum,  but  the 
amount  of  interest  must  be  made  good  by  them,  unaided  by  that  son. 

But  some  lawyeia  remark,  when  the  creditor  makes  his  election  of 
recovering  the  whole  sum  from  one  surety,  he  shall  receive  it  from  one  'alone ; 
how  can  the  surety,  who  discharges  'the  debt,  recover  proportionato  shaies 
from  the  rest  I  But  if  the  creditor  have  chosen  to  receive  the  sum  from 
all  the  sureties  in  due  proportion,  then  the  sou  of  a  deceased  surety  must 
pay  his  share  of  the  debt  without  interest.  Again  ;  when  five  persons  have 
become  jointly  bound  as  sureties  for  a  debt,  then,  should  one  die,  hia  share 
of  the  debt  must  be  received  from  his  son  without  interest :  but  if  he  leave 
no  son,  or  other  amenahk  htir,  his  proportaonat«  share  is  lost ;  since  it  was 
virtually  understood,  when  the  agreement  was  made,  that  the  five  persons 
were  each  bound  for  a  fifth  part  of  the  debt.  Yet,  if  it  were  agreed,  "  should 
any  one  of  us  die,  the  debt  must  be  discharged  by  such  of  us  as  survive," 
then  the  whole  debt  must  be  paid  by  the  surviving  sureties  contributing 
their  proportionate  shares.  This  is  mentioned  merely  as  an  example ;  that 
in  other  cases  also  the  adjustment  must  be  made  according  to  the  tenor  of 
the  agreement,  may  be  easily  inferred  by  the  reader  himself. 

Shall  the  surety,,  thui  becoming  a  creditor,  recover  what  has  been  paid 
by  him  to  the  original  creditor,  in  consequence  of  the  debt  remaining  undis- 
charged by  the  debtor  though  living,  but  insolvent,  dishonest,  or  t£e  like  P 

160. 
VlilHASFATl  ordains : — Should  a  surety,  being  harassed,  pay  the  debb 

for  which  h&was  bound,  he  shall  receive  twice  the  sum  from  the 

debtor,  after  the  lapse  of  a  moDth  and  a  half. 

"  A  surety ;"  a  person  who  has  become  bound  for  another.  "  Being 
faaraesed  ^'  being  adjudged  by  the  arbitrators  to  pay  the  debt  in  thie  form, 
"  since  he  became  suiety  for  that  man,  he  must  pay  the  debt  to  the 
creditor."  "  After  the  lapse  of  three  fortnights,  or  a  month  and  a  half,-" 
after  forty-five  days.  A  debt  of  one  hundred  tuvemas,  having  accumulated 
with  interest  to  two  hundred  suvernas,  is  again  doubled,  and  amounts  there- 
fore to  four  hundred  titveriutt ;  that  sum  he  shall  receive  from  the  debtor. 
The  cause  of  doubling  the  debt  is  the  offence  committed  in  not  immediately 
paying  it, 

161. 
Vishnu  and  NiREDA  : — If  the  surety,  being  harassed  by  the  creditor, 
dischai^  the  debt,  the  debtor  shall  pay  twice  as  much  to  the  surety 
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162. 

YijNYAWALCTA ; — When  the  Btirety  is  compelled  to  pay  a  notorious 

debt  to  the  creditor,  the  debtor  shall  be  forced  to  repay  double  the 

sum  to  the  surety. 

"  Notorious  ;"  adjudged  by  ubitraton.  "  Notorious"  should  be  under- 
stood in  the  text  of  Vibhku  and  NIbbpa,  for  it  has  the  same  import  with 
the  te»  of  Tij»YAWALCYA.    YkChasfati  renders  the  meaning  evident. 

163. 
TirfHASPATi : — If  dull  swretiee  ionocently  pay  the  debt,  wheu  nnbid- 

deo,  or  when  required  to  pay  another  debt,  how  and  from  whom 

can  they  recover  the  sum  ? 

'■  Doll  ■"  whose  lutderstanding  is  sln^psb ;  being  slow  even  in  their 
own  affurs,  it  m  perceived  that  their  minds  are  heavy.  "  Innocantlj  j" 
-without  guile,    "  X3nbidden"  by  the  nmpire.  The  Retndcara. 

The  meaning  is,  not  told  by  arbitrators, "  pay  the  sum  to  that  man." 
Here  "  unbidden  by  arbitrators"  also  implies,  that  it  is  not  any-how  proved 
by  witnesaee  that  the  debt  should  be  paid  by  the  surety,  dccoidiugly 
yAjNTAWALCTA  Bays  "  notorious,"  that  is.  not  nnbidden  by  arbitrators.  So, 

.     164. 
CAttAtAna  : — The  surety  shall  vmmediately  receive  from  the  debtor, 

biU  vnthtnU  interest,  the  sum  which  he  has  paid,  when  legally 

urged  by  the  creditor,  on  proving  the  case  by  wituesses. 

On  proof  by  witnesses  that  the  debt  ought  to  bo  paid.  "  Urged  by 
the  creditor ;"  meutioued  as  a  matter  of  course,  for  payment  would  hardly 
be  made  by  one  who  was  not  urged.  From  the  expression  "  he  shall  receive 
the  sum,"  it  appears  that  the  surety  shall  receive  so  much  only  as  was  paid 
by  him  to  the  creditor,  and  not  double  that  sum.  But  the  double  sum  has 
been,  directed  by  the  text  of  Yajmtawai^ta  ;  there  is  consequently  an  in- 
consistency. It  must  therefore  be  settled,  that  within  a  month  and  a  half 
he  can  only  receive  the  exact  Bum  paid,  but  after  a  mouth  and  a  half  he 
shall  receive  twice  that  num.  In  this  case,  however,  there  is  no  reference  to 
the  period  in  which  a  debt  is  regularly  doubled,  such  as  fifty  monthsand 
the  like,  for  no  such  law  exists  ;  the  expiration  of  a  month  and  a  half  is 
klone  a  sufficient  term,  under  the  text  of  Vbihaspati  (160),  to  double  the 
sum.     Such  is  the  beet  mode  of  interpretation  approved  in  the  Retndeara, 

GKABzfiwARA  and  MiBBA  explain  the  text  of  CiTT^YAKA  as  intending 
only  the  foUowiag  case :  a  considerable  space  of  time  having  elapsed  beyond 
the  stipulated  term,  if  the  creditor  resolve  on  recurring  to  the  king,  but  the 
snrety,  apprehending  punishment,  pacify  the  creditor  at  a  pecuniary  expense, 
and  discharge  the  debt,  the  surety  shall  in  that  case  recover  from  the  debtor 
the  money  employed  in  appeasing  the  creditor ;  but  shall  only  receive  back 
the  exact  sum,  not  twice  the  amount.  But  the  author  of  the  MitdcAard 
says,  twice  the  sum  must  be  immediately  paid.  He  holds,  that  the  lapse  of 
a  month  and  a  half  is  not  required.  To  reconcile  the  text  of  Tbihabpati, 
money  expended  in  appeasing  the  creditor  must  be  supposed.  On  this  suh^ 
ject  YjUnxatalcxa  propounds  a  dlstioction. 
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165. 
YAjktawalcta  : — Female  slaves  and  cattle  delivered  by  a  surety 
must  be  made  good  with  their  offspring ;  grain  ahaU  only  be  repaid 
two-fold ; cloth  is  declared  to  be  quadrupled; and  liquids octupled. 
"  Female  slaves  and  cattle  ;"   a  debt  consisting  of  female  aUves  a 
cattle.     If  a  sorety  be  compelled  by  a  creditor  to  deUver  female  eUves,  goste. 
and  the  like,  the;  shall  be  received  back  by  tfae  surety  with  their  oSspring 
only;  but  grain  and  the  rest  with  the    accumulation  mentioaed.    Other 
things  can  only  be  doubled.  The  Dipacalicd. 

The  doubling  of  every  kind  of  property  having  been  su^ested,  it  ii 
re  directed  by  a  speciiJ  law,  that  liqnidg  shall  be  repaid  octuple ;  clatli 
adraple  ;  and  female  slaves  or  cattle  with  their  offspring,  that  is,  with  no 
ler  recompense  but  tbeir  offspring.  If  one  female  goat,  having  been  lent, 
made  good  by  the  surety,  in  consequence  of  the  debtor  being  anable  to 
icharge  the  debt,  then,  after  the  lapse  of  considerable  time,  tlie  debtoi 
ing  able  to  discharge  the  debt,  one  female  goat  shall  be  delivered  to  the 
rety,  aud  ss  many  kids  as  have  been  produced  from  that  ^nt  goat  U 
it  female  goat  die  unproductive,  the  debtor  must  afterwards  deliver  a 
igle  goat,  and  no  kids,  for  none  have  been  produced.  "  Grain  and  the 
it ;''  grain,  cloth,  and  liquids.  "  Other  things  "  gold  and  the  like.  Ths 
MS  of  the  Dtpaealicd  may  be  taken  in  a  literal  sense. 
Here  an  observation  should  be  made.  When  the  surety  would  have 
sn  liable  for  the  payment  of  the  debt,  in  consequence  of  ^e  debtor's  itb- 
ice ;  if  the  snrety  be  dead,  it  shall  be  paid  by  his  son  alone,  and  witbont 
«rest,  as  has  been  mentioned.  Afterwards,  when  the  debtor  is  anensble 
:  the  payment  of  the  debt,  it  is  reasonable  that  he  should  pay  to  the  son 
the  surety  twice  the  amount  of  the  original  sum  paid  by  him  without  in- 
'esL  Must  that  debtor  again  pay  the  arrrar  of  interest  to  the  creditoi, 
notl  On  this  question  some  remark  that  the  principal  sum  only,  and  do 
lerest,  has  been  received  from  the  son  of  the  surety  ;  the  interest  shall 
srefore  be  recovered  from  the  debtor ;  for  it  is  ineonaistent  with  reason 
it  the  creditor  sfaoiUd  sustain  a  loss  without  any  fault  on  his  part.  _  But 
lera  say,  that  interest  need  not  in  that  case  be  psid  by  the  debtor,  sioce 
law  directs  it.  Is  not  the  general  law,  which  ordains  interest  at  the  rate 
■n  eightieth  part,  applicable  to  this  case  t  No  ;  for  that  is  precluded  b; 
>  text  of  CIttAyaba  (168),  the  terms  of  which  are  exponuded  "void 
interest ;"  since,  if  interest  were  payable  by  any  peraon  whomsoever,  it 
lid  not  be  void  of  interest.  Of  these  two  opinions,  preferring  that  which 
best  and  most  firmly  established,  a  single  rule  of  decision  should  be 
opted. 

On  this  text  (166)  the  Mitdethard  hu  tkit  comment ;  that  kind  of 
>per^,  for  which  a  special  recompetue  or  rate  of  interest  baa  been  pro- 
onded,  being  paid  by  a  surety,  the  debtor  must  immediately  make  it  good, 
diout  any  r^erence  to  particolar  periods,  but  with  the  interest  proponnd- 
:  such  is  the  implied  sense.  The  author  oonceived,  that  interest  is  pro- 
noded  by  the  text  on  female  slaves,  cattle,  and  the  like  :  now  there  cin 
ao  interest  without  a  loan,  as  has  been  already  stated  ;  but  female  sUth 
d  cattle  may  be  lent  by  one  who  is  unable  to  maintain  them  himself,  ud 
shes  they  should  be  supported :  this  text  intends  only  such  a  loan. 
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CHAP.   V. 
OS  THE 

PAYMENT  OF  DEBTS- 


A  DFBT  of  auch  a  kind  should  be  paid  ;  a  debt  of  buoIi  a  kind  should  not  be 
pud';  it  should  be  paid  b7tfaia  heir;  it  should  be  paid  at  this  time  ;  it  should 
be  paid  in  this  mode :  tlius  the  sut^eot  ia  five-fold  in  reepeot  of  the  debtor. 
It  is  two-fold  in  respect  of  the  creditor,  namely,  the  rule  for  deliveiy,  and 
the  rule  for  receipt.  Of  these  seven  topicks  of  loans  and  payment,  one 
topick,  the  rule  for  delivery  by  the  cisditor,  has  been  expounded.  Eiplaiuiog 
the  verb  "  give"  or  deliver  in  the  senae  of  payment,  the  other  six  topioka  are 
expounded  in  the  tvoJbUomng  Chapters.  Suoh  is  the  method  authoriied  by 
the  Mitdcihard. 

166. 

V^aASPATI : — By  vbom,  to  whom,  and  in  what  mode,  shoatd,  or 
shoald  not,  be  paid  a  loan  which  has  been  received  &om  the  hands  of 
another  in  the  form  of  a  loan  on  interest,  ahall  be  now  declared  : 

2.  H  the  time  of  payment  be  not  expressed,  the  debt  sbail  be  paid 
<Hi  demand,  vnth  the  vntereet  tken  dw  ;  if  expressed,  at  the  full  time 
limited ;  and  if  not  pTrevioudy  demanded,  when  interest  ceases  on 
hecoming  equal  to  the  prvnmpai :  if  the  father  ehould  die  in  d^,  it 
shall  be  paid  by  bis  sons,  with  interest  as  far  aa  the  law  (Uiouie. 

By  the  text  of  NAbbda  (1)  the  forensick  term  of  "  loans  and  payment^' 
ia  stated  as  comprehending  twenty  topicks  in  respect  of  the  creditor  and 
debtor.*  The  verb  "  give"  or  deliver,  has  consequently  the  double  sense  of 
lend  and  pay.  The  topicks  suggested  by  the  verb  taken  in  its  aeose  of 
**  lend,"  namely,  the  eight-fold  rule  for  delivery  by  the  creditor  (interest  and 

1  vbst  may  be  Isnt 

•     "'  """^        1  whit  muit  b«  paid 

(  what  npad  not  be  paid 
Bnlw  fcr  iteliTBry 


j3:szFi'T<^"""'l 


,=  b:,  Google 


184  PAYMENT  OF  DEBTS.  [BOOK  I,  CH.  V, 

there8t),  and  therule  for  receipt  by  tlie  debtor(Btipulateil  iDlerest,  aad  the 
delivery  of  the  interest  promijjBd,  and  ho  forth),  which  cocatitate  ten  topicks 
of  loan  and  pajmeat,  have  been  directly  or  Tirtunlly  FZ|iouDded.  The 
topiokaauggested  by  theTerb  token  in  its  sense  of  "pay,"  are  now  propounded, 
namely,  the  eight-fold  rule  for  payment  by  the  debtor,  and  the  rule  for 
Teceipt  by  the  creditor,  which  also  constitute  ten  topicks  of  loan  and  payment. 

"  From  the  hands  of  another  ;"  from  the  hands  of  the  lender.  "  In  the 
form  of  a  loan  on  interest ;"  with  a  declaration,  "  that  shall  he  repaid  with 
interest  by  me  to  him  :"  the  construction  is,  '  the  debt  which  had  been 
reoeived  tn  thU  manner.'  By  what  debtor  that  should,  or  should  not,  be 
repaid ;  to  what  creditor  it  should,  or  should  not,  be  paid ;  and  how,  or  in  what 
form  it  should,  or  should  not,  be  paid.  Again  ;  imt^ning  the  word  "  what," 
the  topicks  of  what  should,  or  should  not,  be  paid,  may  be  understood,  as  in 
one  reading  of  the  text  of  Nabbha  ( I). 

"  It  shall  be  now  declared  ;"  this,  signifying  '  almost  at  the  present 
time,'  expresees,  that  it  shall  be  forthwith  declared.  The  Sage  proceeds  to 
the  rule  for  payment  (166,  2)  ;  that  debt,  wliioh  has  been  received  for  no 
stipulated  term,  must  b6  repaid  on  demand  ;  that  is,  on  a  simple  demand- 
Consequently,  for  that  loan,  which  has  been  received  on  requesting  it  in  Uiis 
simple  form,  "  lend  me  the  aura,"  the  rule  of  payment  is  such  that  no  delay 
must  be  made  when  the  debtor  is  told,  "  pay  the  debt." 

When  it  is  settled  by  both  parties,  that  the  will  of  the  creditor  shall 
regulate  the  time  of  payment,  the  debt  must  be  paid  on  a  Bimple  demand  ; 
but  when  another  term  has  been  fixed,  it  must  be  paid  at  the  full  time 
limited.  Misiu. 

And  Bhavadkva  says,  when  a  time  has  been  settled  by  both  parties  as 
the  period  of  payment,  or  when  the  debt  has  been  made  payable  at  the  option 
of  the  creditor,  £o.  In  this  gloss  the  words  "  speoifiok  time"  must  he  sup- 
plied. To  both  these  opinions  it  may  be  objected,  that  the  eubsequent  phraae 
"  at  the  full  time  limited"  would  be  a  needless  repetition.  But  that  phrase 
concerns  a  debt  for  which  a  time  of  payment  has  been  fixed.  Coneequently, 
for  that  loan  which  has  been  received  on  application  made  in  this  form,  "  I 
will  pay  the  debt  within  two  years,  lend  me  the  sum  required,"  the  rule  of 
TAyment  is  such  that  no  delay  must  bn  made  when  that  period  is  complete. 
But  when  &  loan  has  been  received  on  ft  simple  request  in  this  form,  "  lend 
me  the  sum  required,"  and  the  creditor  meanwhile  has  not  demanded  it, 
what  should  be  done  ?  Tho  Sage  adds,  "  when  the  interest  ceases ;  now 
interest  oea«ea  on  the  debt  after  the  lapse  of  time  sufficient  to  double  it,  as  baa 
been  already  meationed :  tliat  it  must  be  then  paid,  is  the  rule  of  payment 
for  Buoh  debts.    This  and  other  points  may  be  orgned. 

It  has  been  thus  explained,  that  the  very  person  who  contracted  the 
debt  must  discharge  it  But  in  the  case  of  his  death,  theSt^e  adds,  "  If  the 
father  should  die  tn  debt,  it  must  he  paid  by  bis  sons."  On  failure  of  the 
fiither,  who  contracted  the  debt ;  that  is,  if  be  die,  or  be  secluded  from  the 
world,  or  go  to  a  foreign  oountry,  the  debt  must  be  paid  by  his  sons,  with 
interest    It  must  be  pud  even  by  his  son's  son,  but  without  interest 

167. 
TbIhaspati  : — The  father's  debt  muet  be  first  paid,  and  next  a  debi 
contracted  by  the  maa  himself;  but  the  debt  of  the  paternal  grand- 
father most  even  be  paid  before  either  of  those. 
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2.  The  Bons  mast  pay  the  debt  of  their  father, (*2)  when  proved,  as 
if  it  were  their  own,  or  m(A  interest;  the  son's  son  vauab  pay  the 
debt  of  bis  grandfather,  but  without  interest ;  and  hia  son,  or  the 
great  gravdaon,  shall  not  be  compelled  to  discharge  it,  unlesB  he 
be  heir,  and  have  aaseia.' 

First  the  debt  of  the  grandfatber  should  be  ditcharged,  next  the  debt  of 
t)ie  father,  and  lastly  the  debt  contracted  by  the  man  bimHelf :  sucb  is  the 
l^al  order  of  payment.  "  As  if  it  were  their  own  ;"  as  their  own  debts  are 
paid  with  int«reBt,  BO  must  this  be  paid  with  interest.  "When  proved;'' 
vhen  established  by  the  tcstimoDj  of  wicneasea.  But  the  debt  of  a  grand- 
btber  may  be  disciiarged  without  interest,  "  His  son ;"  the  grandson's  son, 
readily  suggested  by  the  preceding  term,  is  thence  uoderstoad.  Consequently 
the  great  grandson  ahall  not  be  compelled  against  hia  will  to  discharge 
the  debt  of  his  great  grandiather ;  but,  if  the  greet  grandson  be  willitig,  it 
may  be  discharged  by  him. 

168. 

Vishnu  : — K  he  who  contracted  the  debt  should  die,  or  becosae  a 

religions  anchoret,  or  remain  abroad  for  twenty  years,  that  debt 

shall  be  diachaiged  by  his  sons  or  grandsons,  but  not  by  remoter 

descendants  against  their  will. 

"  Twenty  years"  are  conuected  in  the  lentence  with  absence  in  a  foreign 
country.  "  Not  by  remoter  descendants  /'  not  beyond  the  third  generation 
ineHtuively :  it  need  not  be  paid  by  the  fourth  in  descent,  snd  so  fortb.- 
"  Against  their  will ;"  but  if  they  wish  well  to  a  great  grandfather  or  other 
remoter  ancestor,  the  debts  even  of  such  ancestors  should  be  paid  by  the 
fourth  in  descent,  and  so  forth.  The  Reindcara. 

Cinl  and  natural  death  being  in  effect  equal,  a  lapss  of  time  cannot 
properly  foe  required ;  therefore  the  commentator  says,  the  construction 
refers  twenty  years  to  the  case  of  absence  in  a  foreign  country.  "  If  they 
wish  well  to  an  ancestor ;"  since  the  non-payment  of  a  debt  is  declared  a 
crime  in  the  third  degree,  b;  atextof  MzND.tC^^)  the  greatgraudbther  anffers 

, M ; __ 

(A2)  It  in  novhere  eipressl;  atated  that  Che  dsbt  ehoold  be  paid  by  ibe  son  in  tia  life 
time  of  bin  blber,  qho  is  insolvent.  It  ie,  howover,  declnred  that  ho  ahiill  pay  the  debt  <i  a 
blher,  who  is  oppruisod  by  calamity,  Buch  oa  incnrahle  disease,  &c.,  and  tha^  even  though  Da 
Mltinumy  come  mlo  hia  hJinds.  Itnl,  according  lo  Iha  remark  of  Sib  Williak  Joneb  ui  the 
note,  the  obligation  is  moial  end  reheions,  andnutciviL— Soini'mncuMitjA  Qo/mlv,  Dtoiriiln 
Ttoifaram  (&el.  Bop.  4,)  it  vas  held  that  when  a  Hindu  died  in  gaol,  where  be  had  been 
eaDBaei  in  eiecntiun  of  a  decree  lor  debt,  hia  aon,  adapted  by  anotber  penon,  iras  not  liable 
for  hi>  debts,  u  an  adopted  eon  ia  not  answerable  for  any  debts  left  by  Ma  own  iathor.— I, 
Uos.,  Dig:  Tit:  •' Adoption,"  case  100.— Editou. 

*  Without  which,  the  eon  and  grandron  are  under  a  moral  and  religious,  not  a  dvil, 
oblinlian  to  pay  the  debt,  if  thay  am ;  but  aasela  may  be  foUowad  ia  the  tuuuta  of  any  repre- 
•mlaUie.     Note  by  Sm  Willuu  Jomm. 

t  See  Hehu,  Cfaaptar  xi,  v.,66. 

(63)  The  oEfenoBB  refened  to  nader  the  head  of  "  crimes  in  Che  third  degree,"  are  eaume- 
raled  by  Mbnu  ft.  e.J  in  the  order  Ibtlowing : — 

N^lecting  to  keep  up  the  Doneecrated  flre,  ateahng  any  valuable  things  beaidee  gold,  non- 
{laymeDt  of  the  three  debts,  appUoation  to  the  booka  of  a  false  religion,  and  eiceulve  a 
tipn  to  music  and  dancing,  stealing  grain,  base  metala,  or  cattle,  fiimiliarity  by  * 
with  women,  who  have  drunk  inet^ating  liquor,  kiUiiig  wittont  malice,  a  woman,  a  • 
a  Vait^t,  en  a  JTeAafryn,   and  denying  a  future  state  of  rewaide  and  punishmcots,  i 
cHmes  in  the  third  dcgne,  but  liigher  or  loner  MCordiBg  to  circunulsnces,— BniTOB. 
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tonnent  in  a  region  of  horror  if  his  debt  remain  UDdisohtrged  ;  to  preTent 
that,  is  a  benefit  to  the  great  grandfather  ;  wboD  thej  wish  thia  bepefit  (o 
him,  tbej  muEt  pay  the  debt.  In  like  manner,  the  debt  contracted  eiea 
by  a  aoQ  or  Other  descendant  may  be  discharged  by  the  parent  if  be  be 
valliQg. 

That  which  aSbrds  no  gain  or  permanence  of  capital,  ia  not  a  debt  ;*  and 
if  this  be  not  repaid  by  any  person,  it  is  comequeatly  no  debt :  how  then 
can  torment  in  a  region  of  horror  be  the  consequence  of  ita  remaining  andia- 
charged  F  It  should  not  be  objected,  that  the  text  mnst  therefore  be  uo- 
meauing,  sinoe  the  law  only  suggeets  torment  in  a  region  of  horror,  sbonid 
the  debt  be  not  discharged  by  those  whom  the  law  declares  indispeosaUy 
bound  to  pay  the  debt  This  argument  is  ill-founded,  since  the  great  grand- 
father was  himself  bound  for  the  indispensable  payment  of  tbe  debt,  and  tbs 
word  espreaaive  of  cause,  in  the  datinition  of  debt  (2),  there  signifies  a 
cireumstance  only,  not  an  efficient  cause. 

If  the  father  die,  his  debts  must  be  paid  by  his  sons,  as  above>mentionad ; 
this  Nabbda  declares  with  special  distinctions. 

169. 
IT  JBEDA : — A  &ther  being  dead,  his  sons,  whether  after  partition  or 
or  before  it,  shall  discharge  his  debt  !□  proportion  to  their  shares  ^ 
or  that  soQ  alone  who  has  taken  the  burden  upon  hixn8elf.C^} 
"  Being  dead  ;"  having  deceased,  or  having  retired  from  wordly  affiun: 
B  also  suggeets  long  absence,  aa  expressly  stated  in  the  rule  of  Vibbnii 
>8).  "  Id  proportion  to  their  shares  ;"  whether  after  partition  or  belbie 
:  Bueh  is  the  meaning. 

Consequently,  after  partition,  sons  mast  discharge  tbe  debt  at  its  fall 
m,  whether  known  or  unknown  when  partition  was  made,  in  proportioDto 
sir  shares.  But  if  they  be  undivided,  they  shall  pay  it  out  of  the  commoo 
tperty.  However,  if  the  eldest  brother,  or  any  other  brother  skilful  ia 
liness,  superintend  the  afiairs  of  the  family  like  a  father,  he  must  discharge 
)  paternal  debt  out  of  the  common  stock.  In  effect,  there  is  no  difier- 
;e   in  the  two  cases.    This   distinction   may  navertheleES  be   understaod ; 

the  first  part  o/*  (A«  tect  it  is  suggested,  that  if  all  tbe  brothers  >e  simi- 
ly  circumstanced,  all,  or  any  one  of  them  as  sabstitute  for  the  rest,  may 

impleaded  ;  but  if  any  one  brother  bave  taken  the  burden  upon  himself 
alone  is  impleadable. 

3r  the  phrase,  "  that  son  alone  who  has  token  the  burden  upon  him- 
f,"  may  be  thus  expounded  ;  when  the  other  sons  reside  at  various  plaoas, 
1  one  son  oocnpies  his  fother's   abode,  and  enjoys  bis  father's  property, 

alone  bears  the  burden,  namely  the  load /ormer^y  borne  by  bis  father, 
1  therefore  he  must  also  pay  his  father's  debts  :  for  Missa  aays, '  when 
r  one  of  the  sons  is  installed  in  the  place  of  his  father,  he  alone  vuM  pijr 

deht ;'  and  he  mutt  pay  it,  because  he  faaa  taken  the  heritaM.  So  ranst 
)  or  more  brothen,  who  have  taken  the  burden  npon  tfaemselTea ;  for  tbe 
m  "  that  son,"  though  espreased  in  the  singular  number,  must  be  taken 
iefinitely. 

V  See  the  d^nitioa  ot  Loui  or  Debt  at  v,  2. 
)  latbe  Fwndi)  Chinlammi,  thia  text  it  erroDMnulji  ^ttriboted  lo  Vbihaipau.— BonvB' 
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Agftin  ;  if  anj  one  of  the  aona  declare,  "  I  will  neither  receive  my  share 
of  my  father's  propertr,  nor  pay  hie  dehta,"  and  the  otbeis  aawnt  to  that 
arrangement ;  in  that  caa^  thoao  only  who  have  accepted  the  father's  estate, 
with  bis  debts,  shall  dischare  the  debts  of  their  father.  Thb  also  ia  intend- 
ed by  the  expression,  "  that  son  alone  who  has  taken  the  burden  npon  him* 
•elf."  Or  the  eipression,  "  whether  after  partition  or  before  it,"  may  be 
explained, '  whether  eepantted  from  their  father  or  not  separated ;'  and  the 
particle  may  be  taken  in  a  determinate  sense.  If  there  be  ondivided  sons, 
they  alone  must  discharge  the  debt ;  or,  on  failure  of  them,  the_  divided 
sous.    This  interpretation  should  be  admitted. 

170. 
YXjntawalcta  : — The  father  being  gone  to  a  foreign  country,  or 
deceased  TuUurally  or  cwilly,  or  wholly  immersed  in  vices,  the  sons, 
or  their  sons,  must  pay  the  debt ;  bat,  if  disputed,  it  must  be  proved 
by  witnesses. 

"  Being  gone  to  a  foreign  country ;"  having  gone  to  a  distant  abode 
in  a  foreign  country,  and  not  retnming  withiu  twenty  years  :  for  it  coin- 
cidea  with  the  rule  of  Vishnu  (168),  and  the  text  which  will  be 
cited  from  Naxeda  (175).  Seclusion  from  the  world,  or  eivU  death, 
most  also  be  understood.     "  Deceased  ;"  meaning  natural   demise. 

"Wholly  inuneraed  in  vices;"  the  term  {vyaiana)  is  explained  by 
lexicographers,  '  danger,  disease,  or  calamity  j  falling  low,  vice  originating 
in  lust  or  wrath.'*  Consequently,  the  father  being  involved  in  distress, 
that  is,  being  afflicted  with  a  hopeless  distemper,  or  long  confined  in  fettera 
by  the  king  in  consequence  of  the  oiTence  of  another  ;  or  fallen  from  his 
<^s3,  as  a  degraded  person  or  the  like,  aud  excluded  from  the  patrimony  ^ 
or  immersed  in  vices  originating  from  irregular  desires,  (whether  avarice, 
Inst,  or  any  impulse  of  the  mind,)  such  as  gaming  or  the  like,  and  love  of 
harlots  ;  or  immersed  in  vices  originating  from  a  wrathful  temper,  or  governed 
by  pride  ;  in  all  these  easa  the  son  muil  pay  the  debt.  For  instance ;  the 
father,  behaving  with  insolent  pride,  says,  "  1  will  not  pay  the  debt,  tha 
creditor  may  take  what  measures  he  pleases ;  in  such  a  case,  the  son  should 
pay  the  debt,  lest  he  fail  in  duty  to  his  father,  out  of  any  possible  funds, 
either  the  paternal  wealth  or  other  property :  bnt  on  failure  of  sons,  the 
debt  should  be  discharged  by  the  son's  son.  However,  the  debt  may  be  paid 
by  the  son's  son  without  intereat,  as  abovementioned  ;  the  case  is  the  same, 
Cbaxdeswara  has  briefly  sud,  should  the  father  be  unable  to  pay  the  debt, 
It  must  be  discharged  by  his  son,  or,  on  failure  of  sons,  by  his  grandson. 

The  sou  does  not  know  that  his  father  had  contracted  a  debt  from  that 
man  ;  or  be  knows  it,  but  conceals  his  knowledge ;  in  these  esses  "  it  must 
be  declared  by  witnesses :"  it  must  be  established  by  the  evidence  of  wit- 
nesses. But  on  the  reading  approved  by  Mibra,  {sdcAi  blidvilam  instead 
of  iac$hi  bkdihilam,)  the  literal  sense  is,  "  proved  by  witnesses," 

The  father,  who  contracted  the  debt,  being  absent,  or  dead,  or  addicted 
to  gaming,  to  frequeniation  of  harlot*  and  tike  like,  or  (under  the  »agge*tion 
of  the  particle  "  or"  takm  in  a  large  letue)   afflicted  with  an  incurable  dis- 

*  Amida  Su(ha,  on  words  irith  louiy  snun. 
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temper  or  the  like,  or  degraded,  his  debts  muat  be  pud  bj  hia  son,  or,  on 
failure  of  him,  by  hia  son's  son ;  bnt,  if  disputed,  the  debt  muot  be  proved 
by  oral  or  other  tuffieimt  testimony.  The  IHpacalied. 

The  vord  "  vitnesses,"  standing  in  the  teit,  is  supposed  in  the  Dipa- 
ealicd  to  intend  also  written  evidence  and  the  like.  Here  the  debt  has  re- 
mained undischarged  in  consequence  of  degradation,  because  the  d^raded 
person  held  not  the  patrimony  -,  not  because  he  is  tgually  incapable  of  pay- 
ing debts  as  of  performing  religious  rites.  It  must  be  paid  by  his  son,  to 
rescue  him  from  a  r^on  of  torment.  Bnt,  according  to  Raohdmanoaha 
and  others,  an  outcaste  is  only  incapable  of  property  so  long  as  be  be  averse 
from  the  necestary  penance. 

Mnet  a  debt,  contracted  by  a  man  who  has  no  assets,  be  paid  aft«r  his 
death  by  bis  son  or  grandson  ?  On  this  question  it  is  eaid,  even  in  such  s 
case  the  debt  contracted  by  him  ought  to  be  piud  by  his  sou,  or,  on  failure 
of  sons,  by  the  grandson  ;  for,  commenting  on  the  following  text,  it  is  said 
in  the  Dipacalitd,  the  son,  who  is  capable  of  inberildng  the  estate,  not  being 
blind  nor  otherwise  disqualified,  but  who  has  not  received  assets  left  by  tho 
fother,  is  meant ;  not  one  who  has  taken  the  Other's  estate,  for  he  is  sug- 
gested by  the  expression  "  who  has  received  the  estate :"  and  it  is  mentioned 
in  the  Mitaahard,  that  the  son  or  grandson  may  be  compelled  tu  pay 
the  debt,  even  if  no  assets  have  been  received :  and  it  is  stated  in  the 
Hetndcara,  that  a  son  capable  of  inheriting  the  paternal  estate,  not  being 
blind  or  otherwise  disqualified,  is  here  designed ;  not  one  who  has  received 
assets  lefc  l^  the  father,  for  he  is  suggested  by  the  expression  "  who  has 
received  the  estate." 

171. 

TiJNTAWALCTA : — He  who  Has  received  the  estate  of  a  proprietor 

leaving  no  son  capable  of  biiainess,  must  pay  the  debts  of  the  estate, 

or,  on  failure  of  him,  the  person  who  takes  the  wife  of  the  deceased  ; 

hut  not  the  son  v/hoBS  father's  assets  are  held  by  another. 

The  order  in  which  persons  are  liable  for  debts,  is  therefore  as  follows  : 

in  the  first  place  the  debtor  himself ;  on  failure  of  him,  his  son  competent 

to  inkeril  and  manage  the  ettate  ;  on  failure  of  such,  the  son's  son  ;  if  there 

be  no  mch  grandson,  the  great  grandson,  wife,  uncle,  or  other  heir,  who 

has  succeeded  to  the  estate,  or  the  brother  or  other  guardian  of  it :  should 

there  be  no  each  person,  he  who  has  taken  the  widow  ;  if  there  be  none 

such,  a  son  incompetent  to  inherit  or  to  manage  the  eslaie.     80  the  ChintA- 

meMt,  Betndcara.  Dipacalied,  and  the  r^.     However,  the  obligation  on  an 

incompetent  grandson  to  pay  the  debt  is  not  noticed  in  those  works   under 

this  head.    This  point  ^all  be  discussed.    On  failure  of  him,  the  great 

grandson,  or  remoter  descendant,  vbo  has  not  received  property  left  by  his 

ancestor,  may  pay  the  debt  if  he  be  willing,  but  not  otherwise.    Such  is 

our  opinion.    It  should  be  affirmed,  since  it  is  positively  stud  in  the 

IHpacalicd, '  uncles  and  other  kinsmen,  capable  of  taking  the  heritage  of  one 

who  leaves  no  issue,  muit  pay  the  debt.' 

That  the  debtor  is  bound  to  pay  the  debt,  appears  from  many  texts 
(166,2,  &c.)  that  on  failure  of  him,  bis  son,  if  competent,  mutt  pay  the 
debt,  appears  from  the  latter  part  of  the  text  quoted  {166,S),  and  from 
th^r  text*  ;  on  failure  of  Mm,  the  sou's  son  if  competent  (170) ;  on  failure 
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of  him,  the  great  grandson  or  other  representative  who  has  received 
a9Mta{171),  And  the  text  of  YiJ5iAW&ix}7A  just  cited  is  thus  explained: 
of  a  debtor  who  leaves  no  competent  son,  but  had  assets  for  tiie  pay- 
ment  of  his  debts,  be  who  succeeds  to  the  estate  must  pay  the  debts :  on 
failure  of  him,  the  person  who  has  taken  the  widow ;  and  not,  if  eitlier  of 
those  be  amenable,  h  son,  while  the  assets  are  beld  by  another,  or  when  the 
aiwets  left  by  hia  futher  h»vo  been  transferred  from  him  to  another.  How 
can  the  assets  be  held  bj  another,  notwithstanding  the  existence  of  a  son  P 
The  son  may  be  disqualified,  having  been  bom  blind,  deaf,  or  the  like  ;  or  he 
may  be  incompetent  by  reason  of  disease,  minority,  or  the  like  :  and  the 
ftuthor  of  the  Mitdcthard  remarks,  tbat  the  assets  may  be  held  by  another 
notwithatanding  the  existenoe  of  a  Tioioua  son.    (Book  Y,  t.  SI 6). 

The  text  is  read,  putr6  ndnyairitadravyah,  not  the  eon  whose  fatker'a 
assets  are  held  by  another,  instead  of  putr6  nanydiritadrav]/ak,  the  eon 
whose  fatha's  aaseta  are  not  held  by  any  other ;  if  the  asseis  be  beld  by 
another,  although  tbe  son  be  living,  that  son  ia  not  liable  for  the  payment 
of  his  other's  debta  It  is  stated  in  the  Retnieara,  tbat  this  part  of  the 
untenee  ia  oontiected  with  the  phrase  "  must  pay  the  debt ;"  the  construction 
therefore  is,  the  sun  shall  uot  be  compelled  to  pay  the  debt  while  the  assets 
are  held  by  another,    iinoh  is  the  intention  of  tbat  gloss. 

If  no  person  have  taken  the  widow,  tbe  incompetent  son  must  pay  the 
debt. 

172. 
NiBBDA : — Of  the  successor  to  the  estate,  tbe  guardian  of  tbe  widow, 
and  the  sod  not  compliant  to^Tnanagement  o/a^am,he  who  takes 
tbe  assets  becomes  liable  for  tbe  debts ;  the  sou,  iJumgk  vncompetent, 
■must  pay  the  debt,  if  there  be  no  guardian  of  the  widow,  nor  a  bu&- 
cessor  to  the  estate,  and  the  person  who  took  the  widow,  if  there 
be  no  successor  to  the  estate,  nor  competent  son. 

This  text  may  be  thus  interpreted :  whoever  tabes  the  assets,  whether 
he  be  the  reguiar  snocessor  to  tbe  estate,  guardian  of  the  wife,  or  son  of  the 
deuaud,  but  incompetent  to  the  management  of  affairs,  is  successor  to  the 
estate,  and  most  pay  the  debts.  It  is  so  expounded  in  tbe  JUtndcara  and 
other  works.  Its  object  has  been  already  stated  :  "  If  there  be  no  guardian 
of  the  widow,  Ac. ;"  if  no  person  have  tbe  oare  of  the  widow  or  of  the  estate ; 
if  none  take  the  widow  or  the  estnte ;  the  son,  that  is,  the  incompetent  son,- 
mnat  pay  the  debt.  This,  bowerer,  intends  only  a  case  where  he  may  be 
justly  liable,  namely  a  case  of  incompetency  arising  from  minority  or  the 
like ;  for  no  one  has  said,  that  a  son  bom  blind,  or  otherwise  excluded  from 
inheritance,  shall  pay  the  debts.  "  And  the  guardian  of  the  widow ;" 
should  there  be  no  successor  to  the  estate,  nor  competent  son,  the  guardian 
of  the  widow  is  liable  for  the  debtg.  The  object  of  IJus  has  also  been  already 
explained. 

We  hold  that  great  grandsons  are  only  liable  for  the  payment  of  debts, 
^  mUing  to  pay  them  ;  under  tbe  rule  of  ViSHior  (168).  According  to 
Uie  UpaeaHed,  they  may  be  liable  for  the  debts,  under  the  text  ol  Yaj- 
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HTAWALOT^  {171)-  Qti^^,  however,  that  portion  or  the  text  of  TIjkta- 
WALOTA,  which  ia  there  addnoed,  must  be  restricted  to  the  oue  of  a  ooneent- 
in^  dncendant ;  for  it  ha>  the  same  import  vith  the  rule  of  Visbho 
(198). 

Should  ft  man  leave  both  a  competent  son  and  a  Bucceaaor  to  his  estate, 
by  whom  shall  his  debt  be  paid  F  Litt  it  not  be  answered,  if  a  competent  son 
be  living,  there  can  be  no  other  successor  to  the  estate.  If  that  son  live  in 
the  house  of  his  materaat  g;randfatlier,  in  consequence  of  the  partiality  of 
that  grandnre,  or  in  consequence  of  the  grandsire's  being  childless  ;  and  the 
father  live  as  a  coparcener  with  his  otm  brothers  and  the  rest ;  when  the 
father  dies,  that  son  ma;  posaihlj  not  take  the  trouble  of  obtaining  his  heri- 
tage. Or,  a  fiister  lives  in  his  father's  house  ;  and  his  sou,  through  natural 
affection,  haa  not  taken  the  estate.  In  such  cases  there  may  he  another 
successor  to  the  estate,  although  a  son  be  Uft.  Nor  should  it  be  objected 
that  in  such  a  case  the  competent  son  is  first  liable  for  the  debts,  ss  already 
propounded.  It  would  be  unreasonable  that  the  auccesaor  to  the  estate 
should  not  be  first  liable  for  the  debts.  That  whole  ai^ument  is  wrong  ;  for 
CAtvataha  declares  tlie  successor  to  the  estate  liable  for  the  debts,  only  in 
the  case  where  the  son  is  incompetent. 

173, 

CXtyAyana  ; — The  judge  shall  compel  a  son  to  pay  the  debt  of  bis 
father,  provided  he  be  involved  in  no  distress,  be  cap&ble  of  property, 
and  liable  Co  bear  the  burden ;  but  in  no  other  case  shall  he  compel 
the  eon  to  pay  his  father's  debt. 

2. — If  the  son  be  afflicted  with  disease,  or  under  ^  age^/or  &um- 
««89,  and  oTWf^  person  bo  fouud  to  have  taken  the  assets,  the 
judge  most  enforce  payment  from  him ;  or,  on  failure  of  such 
i,  from  one  who  haa  taken  the  widow. 


Not  driren  to  a  foreign  oountry  by  the  oppression  of  the  king  or  the 
like,  is  implied  in  the  phrase  "  involved  in  do  distress."  *'  Capable  of  pro- 
perty;" not  horn  blind,  deaf,  or  the  Uke.  "  Liable  to  bear  the  harden.;" 
not  a  minor  or  the  like.  If  there  be  such  a  aon,  him  the  judge  shall  compel 
to  psy  the  debt.  But  if  the  sou  be  afBioted  witJi  diBease,  or  be  au  infant ; 
or  if  be  be  involved  in  distress,  or  blind  &om  his  birth,  and  so  forth  ;  and 
if  another  person  be  found  to  have  received  the  assets,  from  that  person 
alone  shall  the  judge  enforoe  payment ;  if  there  be  none  such,  from  the 
person  who  has  taken  the  widow.  Such  is  the  sense  of  the  text.  Here 
"  afflicted  with  disease"  is  merely  an  instance.  Therefore,  shoald  a  man 
die  oUldlesB,  the  some  rale  should  be  adduced. 

174. 

VfilHASPATI : — The  successor  to  the  estate  is  liable  for  the  debt,  if  the 
son  be  involved  in  distress ;  but  the  person  who  takes  tho  widow 
ahall  be  liable  for  the  debt,  on  failure  of  succesBors  to  the  estate. 
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The  sense  of  the  text  is  ebTions.  Let  it  nut  be  objected,*  as  incomuateDt 
with  leaaon,  that  on  this  construction  one  would  ike  the  assets  of  the 
decaased,  and  another  pay  his  debts.  Inconsistency  with  leasoa  may  not 
'  be  oVgectedto  that  in  which  Sages  and  Anthoia  concur.  In  fact,  when 
there  is  a  competent  son,  no  other  can  be  the  iegal  successoi  to  the  estate. 
In  the  ease  stated,  why  does  he  not  obtain  his  own  father's  estate  from  his 
nncle  and  coparcener  P  If  he  voluntarily  yield  it  to  his  uncle,  that  uncle  is 
not  the  SDccessor  to  the  estate  of  the  deceated,  but  the  occupant  of  property 
^Ten  by  the  son.  It  ia  the  same  in  the  supposed  case  of  a  sister.  Conse- 
quently there  is  no  occasion  for  a  special  text  on  this  point ;  the  son  must 
pay  the  debts,  in  consequence  of  his  own  voluntary  act  Bat  if  the  uncles 
or  the  rest  forcibly  withhold  the  assets,  the  king  ^all  compel  the  deUvery. 
If,  throng  any  accident,  that  cannot  be  done,  he  must  enforce  payment  from 
the  nncle  and  the  rest ;  for  the  assets  of  the  father  make  the  holder  oftliem 
liable  for  the  payment  of  his  debts. 

Consequently  the  intention  of  the  texts  of  T^jhtawalota  and  the  rest 
is  this :  after  the  decease  of  the  debtor,  if  he  left  no  assets,  or  if  there  be 
assets  which  have  devolved  on  the  son,  the  debt  must  in  either  case  be 
paid  by  the  son,  agreeably  to  the  order  of  payment  propounded  by  NArbda 
(169).  If  there  be  no  son,  it  must  be  paid  by  tiie  son's  son :  and  here 
also  the  order  of  payment  propounded  by  Nabbda  must  be  assumed  from 
parity  of  reasoning.  If  there  be  neither  a  son  nor  a  son's  eon,  or  if  there  be 
ft  son  or  grandson,  to  whom  the  assets  have  not  descended,  but  are  held 
by  Bome  other  person,  the  debt  must  he  paid  by  him  who  has  received  the 
aseets  ;  on  failure  of  such,  by  him  who  has  taken  the  widow  ;  or,  on  failure 
of  him,  by  the  son  or  grandson,  who  was  competent  to  take  the  heritage. 
Bat  an  incompetent  grandson  is  uat  liable  for  the  payment  of  debts,  any 
more  than  an  incompetent  son. 

The  text  of  YIjnvawalgya  is  read  putrifnanydintadravyah,  the  son 
whose /alAer'i  assets  are  not  held  by  another:  and  that  reading  is  approved 
by  MiBBA  and  YunrksiswARk.  Under  the  expression,  "  whose  father^* 
assets  are  not  held  by  another)"  may  be  understood  one  who  has  taken  hia 
father's  assets,  as  well  as  one  whose  fatlier  had  no  aaseta.  The  difference 
between  the  two  interpretations  consiBts  in  this  :  if  a  son,  through  generosity 
or  tba  like,  do  not  exact  his  father's  property  from  bis  uncles  and  the  rest,  he 
must  pay  the  debt  aceordittfj  to  one  opinion,  and  need  not  pay  it  according 
to  tie  oAcr,  as  is  evident.  The  preferable  interpretation  may  be  determined 
by  the  wife ;  but  ultimately  one  only  can  be  admitted. 

Or,  if  a  solvent  person  contract  a  debt  and  die,  and  his  son  be  a  miuor, 
or  be  gone  to  a  foreign  country,  and  his  uncle  or  other  kivtman,  or  some 
tAfXKOgei,  through  tenderness  for  that  son,  take  caie  of  the  estate,  such  per- 
son ^one  may  be  understood  from  the  expressions,  "  he  who  has  received  the 
estate  of  a  proprietor,*'  "  the  successor  to  lite  estate,"  and  "a  person  who 
has  taken  the  assets."  As  the  guardian  recovers  money  due  from  others  to 
Uie  estate,  so  must  he  pay  the  debts  out  of  the  estate.  But  if  there  be  no 
assets,  or  ii  no  such  person  take  care  of  the  estate,  the  person  who  has  taken 
the  widow  must  discharge  the  debt  If  no  widow  be  left,  or  if  a  widow 
survive  but  no  person  take  the  guardittmhip  of  ber,  the  son,  or  the  son's  son 
in  ord«',  should  pay  the  debt,  acquiring  funds  by  any  practicable  means. 
If  then  be  neither  son  nor  grandson,  and  if  no  person  take  the  widow,  or  if 

« The  nnllior  nnuDa  ttie  ugwaait  lutcmiited  b;  the  quotation  of  the  taats  17S 


,.  by  Google 


192  PAYMENT  OF  DEBT!  [BOOK  I,  CE  T, 

DO  vidow  Burrive,  and  if  the  great  grandson  or  remoter  descendant,  or  tbe 
brothet  or  other  collateral  relation,  take  the  property  left  \>j  tbe  deceased, 
he  slioald  discharge  tbe  debt.  Sach  b  tbe  aeose  of  tbe  text  of  Ykmik- 
WiLOTA.  Accordingly  it  is  said  in  the  Dipacalied,  tbe  nnclea  or  other 
collateral  hdrt  of  tbe  deceased  who  learea  property.  This  should  be  ad- 
mitted as  an  accorate  interpretation.  Both  an  anggeated  by  tbe  ambigooiu 
terms  of  the  texts. 

AU  anthoiB  concur  in  opinion,  that  a  son,  bdng  blind  or  deaf  from  bis 
birth  or  the  like,  aball  on  no  account  be  liable  for  tbe  payment  of  debta. 
But,  according  to  tbe  Dipacalied,  the  debt  shonld  be  paid  by  an  incompeteot 
eon,  if  no  person  have  t^en  the  widow.  Tbe  word  "  incompetent"  intends 
auch  disqoalification,  as  is  stated  by  CItvItana,  disease  and  tbe  bke 
(173).  But  tbe  author  of  the  Mitdohard  states  two  cases  :  a  son,  grandson, 
or  any  other  person,  who  baa  ti^en  tbe  assets,  most  discharge  tbe  debt; 
on  failure  of  sucb,  bo  who  has  taken  the  widow  ;  on  failure  of  him,  mj 
son  not  bom  blind  or  tbe  like  ;  and  on  failure  of  him,  tbe  great  giandson 
or  other  representative  who  takes  the  heritage :  they  are  ^ain  mentioned 
to  show  tbe  positive  obligation  of  paying  debts  then  only  when  they  hare 
received  asseia.  Or  the  person  who  takes  tbe  widow,  that  is,  who  takes  a 
widow  falling  under  the  fourth  description  of  women  wilfully  libidinoos, 
or  tbe  first  of  twice  manied  women,*  becomes  liable  to  tbe  payment  of 
debts  on  failure  of  successors  to  the  estate  ;  if  there  be  no  such  person,  tbe 
son  who  would  have  been  competent  to  reoeive  tbe  beritt^e,  not  being  blind 
from  hit  birth  or  the  like ;  on  failure  of  bim,  any  person  who  baa  takeu  the 
widow  mint /Hiy  Ac  debt,  under  the  text  of  NIreda  (322). 

These  rules  of  decision  shall  be  successively  discussed.  Id  the  first 
rJace,  if  the  father  die,  or  reside  abroad  or  the  like,  the  competent  aoo 
IB  liable  for  the  payment  of  bis  debts.  Natural  decease,  and  ctini  dtnuK 
or  retirement  in  tbe  order  of  devotion,  are  similar.  Concerning  absence 
in  a  foreign  country,  the  rule  of  Vibhmu  above  cited  (168)  propounds  a 
distinction. 

175. 

NAeeda  :— The  father,  or,  if  ffie  family  be  UTidivided,  the  ancle,  or  the 

elder  brother.  Laving  travelled  to  a  foreign  country,  the  son  shall 

Dot  be  forced  to  discbarge  the  debt  until  tventy  years  have  elapsed. 

Here  the  vurUion  of  "  nude  or  elder  brother"  intends  the  payment  of 
debts  contracted  by  them ;  and  that  must  be  nnderstood  in  the  order  above- 
mentioned,  when  Utere  is  any  sufficient  cause,  snch  as  the  uncle  or  brother 
leaving  no  eon.  Its  further  application  will  be  mentioned.  The  particle 
"  or,"  repeated  in  tbe  text,  is  indefinite,  comprehending  all  persons  holding 
assets  of  the  debtor. 

176. 

CAttAtana  :— If  tbe  father  be  at  home,  but  afflicted  with  a  chronick 

disorder,  though  not  without  hope  of  recovery,  or  live  iu  a  foreign 

land,  hut  eofpeded  m  ivme  to  return,  bis  debt  shall  be  paid  by  his 

sons  after  a  lapse  of  twenty  years. 

♦  V.  2»  and  Book  IV,  v.  I6e,a&8. 
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"  Twenty  years  ,-"  after  n  lapse  of  twenty  years,  for  the  teit  coincttlea 
with  that  of  Narkda  (175).  And  this  must  be  understood  when  the 
cure  of  the  diseBse  is  possihle,  or  when  the  retom  of  the  absent  parent  may 
be  expected.  But,  when  the  distemper  is  deemed  incurable,  or  the  return 
of  the  absent  parent  is  impraotioable,  the  eon  shall  pay  the  debt  of  his 
father,  though  living,  as  if  he  were  dead.  The  creditor  need  not  wait  twenty 
yean.  The  Betndeara. 

Or  the  etprestion  wed  in  the  teit,  "  if  the  father  be  at  home,"  may 
ligtnfy,  if  he  be  living ;  tbat  is,  if  it  be  ascertained  that  he  is  alive.  Heuce, 
if  no  intelligence  be  received,  daring  twelve  years,  concerning  any  man  who 
has  travelled  to  a  foreign  country,  the  law  requires  his  son  to  perform  obse- 
quies and  tbfl  like,  presuming  his  debt;  if  the  son  did  not  then  pay  the 
debt  until  twenty  years  had  elapsed,  that  would  be  inconsistent  with  com' 
mon  sense,  and  with  the  reason  of  the  law.  'the  foliowinff  textof  Cixv- 
ATANA  ia  authority  for  this  position. 

177. 
CAtyAyaha  : — A  creditor  may  enforce  payment  ofsach  debts  from  the 
8ons  of  his  debtors,  who,  though  alive,  are  iDcurably  diseased,  mad, 
or  extremely  aged,  or  have  been  very  long  in  a  foreign  couatry, 
provided  their  sons  have  aesete  of  the  debtor. 

Both  "  diseaaed"  and  "  mad"  are  here  mentioned  by  the  same  rule  by 
which  two  names  for  kine  are  uMd,  the  one  in  a  generiok  sense,  the  other  in 
a  particular  sense ;  or  to  iiiclude  insanity  or  intoxication  arising  from  the 
use  of  drags  or  the  like.  "  Extremely  aged  ;"  incapacitated  by  old  age  for 
th<  matuigemmt  of  affairs.  "  Vety  long  in  a  foreign  country,"  aud  not 
expected  to  return,  "  Such,"  or  of  this  kind  ;  an  epithet  of  debt  intended 
to  exclude  debts  contracted  for  spirituous  liquors  aud  the  like.  This  will 
be  subsequently  explained.  Here,  from  the  eooourrenoe  of  the  preceding 
text  (176)  it  appears,  that  the  creditor  need  not  wait  twenty  years;  fot 
the  expression  "  very  long  in  a  foreign  country"  would  be  superfluons,  the 
aense  would  he  the  same  with  the  preceding  text,  and  there  would  be  a 
needless  lepetitioa. 

X78. 
TMHA3PATI :— A  debt  of  the  &tber  being  proved,  it  must  be  dischaj^< 

ed  l^  his  sons,  even  in  hia  life-time,  if  he  were  blind  or  deaf  from 

his  birth,  or  be  degraded,  insane,  or  afflicted  with  a  phthisis  or 

leprosy,  or  other  hopeless  disorder. 

"  Blind  from  his  birth;''  bom  blind:  for  the  word^'Jli  signifies  both 
class  and  birth.  "  Oograded"  must  be  understood  of  one  who  is  averse 
from  tke  ntcatary  penance.  "  Phthisis,  or  leprosy,  or  other  disorder  f 
this  is  iUuetrative  of  any  incurable  disease.  The  Betnaeara. 

"  Phthisis,"  or  marasmus  :  when  a  father  has  been  twenty  years  afflicted 
with  any  disease  whatsoever,  his  debt  must  be  discharged  by  bis  son  ; 
the  amplified  gloss  *'  phthisis,  leprosy,  or  other  incurable  or  hopeless  disor- 
der," would  therefore  be  unmeaning*;  hence  the  interpretation  suggested  in 
the  Selndcara,  that,  in  the  case  of  phthisis  or  the  like,  the  creditor  need 
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not  wiut  twi^nty  yearn,  Rliould  be  admitted,  Vaghesfati  Mibra  aud  othen 
concur  in  this  expositioa.  Bat  the  Fdrijdia  and  Mi3BA  add,  \i  the  Tatiier, 
tlirough  iudigence,  be  wholly  unable  tn  discharge  the  debt,  it  mnst  be  paid, 
even  though  the  familj  be  divided,  by  his  son  who  is  able  to  discharge  it, 
or,  on  failure  of  him,  it  i«  reasonable  thai  itihould  be  paid  by  Uia  grauiii'oa 
so  circumatanced.  Since  the  f&ther,  tieing  bom  blind,  was  incapable  of  inhe- 
riting hia  own  father's  estate,  and  is  unable  to  acquire  property  himself,  be 
may  be  considered  almost  literally  as  moneyless. 

"  Evea  though  the  family  be  divided  ;"  even  though  hie  father  be 
separated  :  the  dell  must  be  paid  by  a  son  whose  father  is  Beparated  from  his 
own  brothers  and  the  rest.  Or  it  may  be  ezptained,  '  by  a  sou  who  is  sepa- 
rated from  his  uncles  and  the  rest ;'  for  no  distinction  ia  expressed. 

The  first  ca^  shall  be  now  considered. 
179. 
VniHASPATi: — A  son  bora  before  partition  has  no  claim  on  the 

patemal  estate,  nor  a  son  born  after  it  oa  the  portion  of  his  brother, 

■whether  in  respect  of  property  or  debts ;  nor  have  they  any  claims 

on  each  other,  except  to  puiification  and  an  oblation  of  water, 

if  either  of  them  die.* 

A  son  bora  before  partition  has  no  coDceni  with  the  debts  contracted, 
or  property  acquired,  by  his  father  after  partition  ;  be  is  incapable  of  taking 
the  estate  and  paying  the  debts :  and  the  son  bom  after  partition  has  no 
concern  with  the  portion  of  his  brothers  ;  that  u,  with  the  debt«  undertaken 
by  his  brothers,  and  the  property  received  by  them  on  partition.  But  all 
are  qualified  for  purification  and  cblations  of  water.  By  this  text,  bo 
explained,  it  is  cursorily  intimated  that  a  sou  need  uot  pay  a  debt  contracted 
after  partition.  Still,  however,  if  the  father  bo  unable  to  discharge  tba 
debt,  and  there  be  no.soa  in  coparcenaiy  with  him  able  to  discharge  it,  that 
debt  must  be  paid  by  another  son  who  is  able  to  disoharge  it,  even  though 
lie  be  separated  from  the  family  (169).  But  if  there  be  no  son  amen- 
able for  the  debt,  it  must  be  paid,  even  though  the  family  be  divided,  by  a 
grandson  who  is  competent  to  the  inheritance  and  management  of  the  titatt. 
Although  the  teit  of  Yajntawaxcva,  which  directs  generally  that  the  debt 
ebould  be  discharged  by  the  son  or  by  the  son's  son  (170),  may  be  expound- 
ed as  relating  to  a  grandson  not  separated  from  bis  coheirs,  still,  if  either 
the  Bon  or  grandson,  who  are  thus  placed  on  a  similar  footing,  rnay  be  liable 
for  the  debts  even  after  partition,  is  it  not  reasonable  to  affirm  the  same  in 
respect  of  the  other  ?  That  is  actually  eipreseed  in  the  Pdri^dta  ;  "  it  is 
reasonable,"  ha.,  and  that  part  of  the  sentence  relates  to  the  grandson. 
Thus  may  the  law  be  concisely  expounded. 

Should  the  father  die,  or  enter  into  an  order  of  devotion,  or  be  long 
absent  in  a  foreign  country  whence  bis  return  cannot  be  expected,  or  be 
afflicted  with  a  hopeless  disorder,  or  be  blind  fi-om  hia  birth,  the  debt  must 
be  immediately  discharged  by  his  son  competent  to  inherit  and  tnoHagi  thl 
estate  ;  but  if  he  be  long  absent  in  a  foreign  land,  whence  his  return  may  be 
expected  and  so  forth,  it  must  be  paid  after  the  lapse  of  twenty  years.  If 
the  father,  having  been  bora  blind,  was  excluded  from  the  patrimony,  and  the 
son  be  capable  of  inheritance  and  be  not  separated  from  his  father,  it  must  be 
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pttid  by  that  soa  out  of  liia  own  property.  But  if  such  a  father  were  oever- 
theless  able  to  acquire  property,  it  must  he  then  paid  out  of  the  property 
■cqnired  by  him  :  this  ia  dt^miiaBtmbty  true.  If  there  be  two  eons  both  able 
to  discharge  th«  debts,  and  one  be  not  separated,  and  the  other  be  sepa- 
rated, it  must  be  paid  by  that  son  only  vha  is  able  to  discharge  the  debtA 
and  Hves  iu  coparcenary  (179).  It  is  the  same  in  the  caee  of  re-union 
after  e^jaration,  by  parity  of  reftsouing  Bat  if  the  son,  who  lives  in  copsr- 
cenary,  be  unable  to  pay  the  debt,  or  if  there  be  none  such,  the  debt  must 
i»  paid  by  the  con  able  to  discharge  it,  even  tiiougb  he  be  separated  from 
the  family  ;  OB  failure  of  him,  by  all  the  grandsons  in  the  male  line,  who 
are  able  to  discharge  it,  not  singly  by  the  son  of  him  who  was  bom  after  parti- 
tion. But,  should  the  debtor  have  naaets,  then,  while  ho  lives,  it  must  be  paid 
by  his  son  or  grandson  out  of  his  property  only ;  after  his  death,  his  effectB 
descend,  on  failure  of  sous  born  after  partition,  to  the  other  sons,  or  to  all  the 
grandsoua  of  the  male  line  whose  fathtrs  are  deceased  ;  bis  debt  must  there- 
fore be  paid  by  them  out  of  his  assets.  In  that  case,  since  they  have  received 
sSiBtB,  there  is  no  difference  between  a  son  and  a  grandson.  It  is  the 
same  alsoiu  respect  of  the  er  eat  grandson.  On  failnre  of  lineal  male  descend- 
ants  within  the  degree  of  great  grandson,  the  heritage  devolves  on  the 
widow  and  so  forth  ;  and  the  debts  must  also  be  paid  by  the  widow  or  other 
heir  in  the  order  ofiuccemon.  But  if  there  be  no  asdets,  the  debt  should  in 
the  first  place  bo  discharged  by  the  son  out  of  his  own  property,  or,  on  failure 
of  him,  by  all  the  grandsoua  of  the  male  line  ;  the  great  grandsons  are 
under  no  necessity  of  paying  the  debt,  as  has  boen  already  noticed. 

But,  if  there  be  a  son  born  after  partition,  and  the  father  die,  and  the 
sons  with  whom  partition  was  made  survive,  but  the  son  born  after  partitioa 
die  leaving  male  issue  ;  since  he  who  was  boru  after  partition  was  alone  en- 
titled to  the  heritage  of  his  pareut,  his  son  can  alone  claim  the  assets  ;  not 
the  sons  bom  before  partition,  nor  their  ofispriug  :  heace  the  debt  shall  not 
be  discharged  by  them,  but  shall  be  paid  in  aucoessiou,  or  jointly,  by  the  son 
bom  after  partition  aud  by  bis  son,  whether  they  have  or  have  not  assets  of 
the  debtor.  Yet,  should  they  be  unsble  to  discharge  the  debt,  tke  rule  of 
faymatt  must  be  understood  as  before. 

Bat,  should  a  sou  separated  from  his  father  make  a  partition  with 
bia  own  sons  of  the  property  acquired  by  himself,  and,  bringing  the 
remaiuder  of  bis  estate,  live  re-united  with  his  father,  acid  other  sous  be  bom 
to  him  ;  should  his  father'die,  and  af^rwards  he  also  deceasBj  his  sons,  as 
well  those  born  before  as  those  born  after  partition,  shall  equally  share  the 
property,  and  pay  the  debts  of  thsir  grandfather  ;  but  the  sons  bom  after 
partition  shall  atone  take  the  property,  and  pay  the  debts  of  their  father. 
Thus  may  the  law  be  concisely  stated.  Thin  method  should  be  followed 
in  all  cases ;  the  subject  will  be  fully  considered  under  the  title  of  In- 
heritance. 

Since  the  teit  of  Taintawalcta  (170)  does  not  express  that  the 
dibt  thall  be  paid  in  succession  bg  the  sons  or  by  their  iont,  may  it  not  be 
vellsssertedtliatthe  debt  must  be  discharged  jointly  by  sons  and  grandsons  } 
Ho  ;  far  Tkceabfati,  ordaiuing  that  the  debt  shall  be  paid  without  interest 
by  a  grandson,  shows  a  less  obligation  on  the  grandson  than  on  the  son  ;  it 
is  therefore  incongruous  to  affirm,  thai  dAtx  iltould  be  paid  jointly  with  the 
grandsons  Accordingly  the  Mitdcihara  expresses,  on  failure  of  the  fother, 
the  son  tludipay  hit  deU  ;  on  failure  of  sons,  the  grandson. 
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But  the  &uthor  of  the  Snaitiidra  ftdd§,  a  debt  contracted  after  partiljo* 
by  the  father  or  kinsman  on  his  own  siile  nccount,  miut  be  p&id  bv  his  son 
Mtd  the  rest,  iT  he  bo  long  absent  in  a  foreign  laod  :  in  this  oase  only  is  tha 
period  of  tvienty  yean  presoribed  ;  not  in  the  case  of  a  debt  contracted  for 
the  support  of  an  undivided  family  or  the  like,  for  the  parcenerB  are  also 
eoDOerued  in  such  adcbt.  They  are  equally  bound  with  the  single  paroener, 
by  whom  they  are  sheltered.  The  precept  ia  not  grounded  on  a  latent 
motive :  hence,  when  paymeut  is  demandtd,  in  consequence  only  of  the 
declaration  or  engagemmt  of  a  single  pareener,  without  any  mteimbU  caase 
for  eontraeting  the  debt,  then  only  !>  a  UpM  of  time  required  by  that  pre- 
cept ;  but  a  debt  contracted  for  the  support  of  the  family  must  be  paid 
before  that  time  elapse,  as  ordained  by  another  text  of  Yi/NTAWAU^A. 

180. 

YAjhtawalcta  : — If  one  of  ttm  or  vnore  parcentm  or  undivided 
kinsmen  contract  a  debt  for  the  support  of  bis  family,  and  eitber 
die  ot  be  \&tj  long  absent  abroad,  the  other  parceiters  or  joint- 
tenants  shall  pay  it 
Tbe  creditor  need  not  wait  a  specifick  time ;  for  there  is  im  autbority 

for  such  a  tuppotttion  :  the  time  allowed  solely  coneema  divided  kinanten. 

MlflBA. 

"  Family"  signifies  all  the  persona  entitled  to  nuuDtenance.  Since  all 
the  pareertert  are^conoemed  in  the  debt,  a  lapse  of  time  is  not  required  :  th« 
gloss  should  be  so  interpreted  from  the  preceding  sentence.  The  meaning 
is,  since  all  partake  of  the  benefit  arising  from  money  borrowed  by  a  single 
parcener,  all  are  bound  for  tbe  debt.  "  Tbey  are  equally  boand  with  the 
single  parcener,  by  whom  they  are  sheltered  /'  a  single  parcaoer  contracting 
debts  and  so  forth,  sujiportB  all  the  persons  entitled  to  maintenance  :  he  ia 
as  it  were  their  screen  or  umbrage,  sheltering  them  from  ardent  distress 
CouEequently,  wlmtever  ia  done  by  him  may  be  justly  considered  as  the  act 
of  all  j  and  all  being  legally  bound  for  tbe  debt,  it  is  deemed  a  debt  actually 
contracted  by  those  among  theiu  who  are  forthcoming :  it  is  therefore  im- 
proper to  require  a  lapse  of  time. 

Must  not  tbe  literal  sense  of  the  text  be  preserved,  even  though  it  be 
inconsistent  with  the  ressou  of  tbe  law  ;  else  a  sijjk  would  be  committed  by 
dCTiatittg  from  tbe  precepts  of  Sages  f  This  position  may  therefore  be  thus 
leoonciled  :  when  a  sin  is  stated  in  deviating  froyn  the  precepts  of  Sages, 
that  intends  a  precept,  the  grounds  of  which  are  not  apparent ;  but  this  is 
a  precept  of  demunstrable  law,  founded  on  reasoning  :  sueh  is  the  notion 
adopted  in  tbe  Smritiedra. 

"  Hence,  when  payment  ti  demand^,  kc, ;"  payment  must  be  made  in 
oonaequence  of  an  engagement  common  to  all  the  parceners  ;  ihe  creditors 
may  nave  lent  tbe  money  to  any  one  of  them  ;  it  was  not  necessary  that 
such  an  engagement  should  he  expressly  declared  when  the  debt  was  oou< 
traoted:  sueh  is  the  sense  of  theglou.  Orthatgloismapbe  thut  interpreted: 
payment  must  be  made  in  consequence  of  ode-,  that  is  a  single,  decloiatioD 
or  text  of  Sages,  or  in  other  norde,  a  text  independent  of  reasoning,  such 
as  the  following  text :  eTen  withont,  a  cause  of  payment  aruing  from  the 
joint  receipt  of  the  loan,  that  is,  without  the  payer's  liaving  been  concerned 
in  the  receipt  of  the  loan,  or  having  enjoyed  tht  bene^  of  it,  or  the 
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like,  payment  most  be  made ;  bo  interpKted  by  reference  to  the  preceding 
phiwe.  Id  the  last  case  only  is  a  lapse  of  time  required  by  the  texts  of 
Sages.  But  »  debt  contracted  for  the  support  of  the  family,  excluded 
from  the  pmport  of  the  pcaceding  tert,  must  be  paid  before  the  lapse  of 
tven^  years.    This  the  comraeotator  also  notices. 

"  Parceners  or  joint  tenants"  (180) ;  heira,  sach  as  brothers  and 
the  rest  "  For  there  is  no  authority,  &c. ,-"  for  there  b  no  expression  in 
this  teit  denoting  that  the  creditor  shonld  wait  the  lapse  of  time,  nor  does 
tlie  reason  of  the  law  suggest  it  It  should  not  be  obiected,  that  a  period 
ofiuspeitum  may  be  deduced  from  the  concurrence  of  the  text  above  cited 
(175).  Since  it  is  proved  from  the  reason  of  the  law  that  no  delay 
riionld  be  allowed  to  sons  aud  the  rest  living  in  coparcenary,  there  is  no 
difficult;  in  restricting  the  text  of  NinBDA  to  sons  and  others  with  whom 
partition  has  been  made.  Such  is  the  notion  adopted  in  the  Smntitdra  : 
and  that  is  proper;  for,  inomediately  after  the  text  cited,  NinxDA.  thus 
proceeds, 

181. 
NiBEDA : — A  debt  contracted  before  paHition  by  an  uficle,  or  a 

brother,  or  a  mother,  for  the  support  of  tho    family,  all  the  par- 

cenera  or  joint  tenants  shall  discharge.* 

If  it  were  intended  that  an  interval  of  suspension  should  also  be  mider- 
stood  in  this  case,  the  enundaldon  of  the  present  text  would  be  vain  ;  for 
that  sense  was  already  conveyed  by  the  preceding  teit  (175).  It  is 
therefore  evident,  that  the  three  texts  of  NIrbda  relate  to  distinct  subjects, 
as  follows  :  a  father  being  deadrhis  sons  shall  discharge  his  debt  (169) ; 
a  debt  must  be  paid,  after  die  lapse  of  twenty  years  (176);  a  debt 
contracted  before  putition  by  a  father  or  kinsman  for  the  support  of  the 
family,  must  be  immtdiaUly  paid  (181).  lliis  test,  expressing  "before 
partition"  as  well  as  "for  the  support  of  the  family,"  cannot  have  the 
same  import  with  that  which  prescribes  a  time.  But  the  first  text  (169) 
relates  to  a  debt  contracted  by  the  father  on  his  own  sole  account ;  in  that 
case  only  b  a  lapse  of  time  required. 

But,  says  Uisiu,  Chand&swara  holds,  that  a  debt  contracted  before 
partition  by  a  father  or  kinsman,  who  travels  to  a  fore^  land  whence  his 
letom  may  be  expected,  must  be  paid  by  his  son  or  other  parcener  after 
wuting  twenty  years.  This  however  has  been  hastily  Aaid ;  for,  in  fact, 
CnuinlswAaA  had  declared  in  his  own  work,  'if  ibaX  father  were  so 
circumstanced  sa  to  be  incapable  of  participating  in  the  pairivumy,  and  his 
son  be  not  separate  in  regard  to  property,  Ins  debt  must  be  pud  by  the  ton  ; 
bat  if  the  father,  though  he  be  so  circumstanced,  have  any  several  property, 
it  shall  be  discharged  by  him  alone.  Yet,  if  the  father  be  wholly  unable, 
and  the  son  be  able,  to  discharge  the  debt,  it  shall  be  paid  by  the  son,' 
Here  fte  expression,  "  so  circumstanced  as  to  be  incapable  of  participating 
tn  t&e  p<Urimony,"  describes  the  father  as  indigent  in  consequence  of  his 
exclusion  from  the  patrimony.  "  Not  separated  in  regard  to  property" 
relates  to  the  son  ;  it  ugnifies  residing  together,  and  partaking  of  the  same 
food  :  the  consequence  is,  that  if  the  father  any-how  acquired  wealth,  it 
would  be  joint  proper^.  Such  a  father  therefore  contracts  a  debt  for  the 
"  S«e  Book  V,  V.  371.  — — 
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support  of  hu  own  family,  and  travels  on  accouDt  of  Ilia  ofbira  to  a  foreign 
country,  but  his  return  may  be  expected  ;  in  such  a  case  must  fais  debt  ba 
paid  bj  his  sou  ?  and  must  it  be  paid  after  the  lapse  of  twentv  years,  of 
within  that  period  ?  On  these  questions  the-  rule  formerly  mentioned  must 
be  adduced  ;  for  no  distinction  has  been  stated.  Consequently  it  shall  ouly 
be  paid  after  the  lapse  of  twenty  year*. 

Sinca  no  time  is  speciRed  iu  the  t«xt  of  VKiHASPATi  (1T8),  should 
not  the  debt  of  a  man  blind  from  his  birth  or  the  like  be  paid  without 
waiting  a  lapse  of  time  P  However  the  law  may  be  in  that  case,  atill, 
when  a  father  is  afflicted  with  a  fever,  or  similar  disorder,  and  his  son  is 
not  separated  iu  regard  to  property,  it  appears  from  parity  of  reasoning, 
that  the  debt  shall  only  be  paid  by  his  son  after  a  lapse  of  twenty  years  ; 
without  distinguishing  whether  it  were  contracted  for  the  support  of  hia 
family,  or  for  the  borrower's  own  use.  Such  appears  to  be  OHANiifeBWARA's 
notion. 

On  this  we  remark,  that,  although  no  limitation  have  been  expressed, 
there  is  no  difficulty  in  restricring  the  text  (175)  to  debts  which  have 
been  contracted  on  the  borrower's  sole  account ;  for,  as  it  does  not  express 
a  debt  contracted  on  his  sole  account,  bo  likewise  it  does  not  express  a  debt 
contracted  for  the  sap  port  of  tbe  family.  However,  even  in  that  case  it 
must  be  supposed  that  payment  cannot  be  expected /I'om  the  dtbtor  himu(f 
within  ten  or  fifteen  days,  in  fact  it  must  only  then  be  paid  when  the 
burden  devolves  on  the  son.     That  virtually  is  the  meaning. 

ViiiHASPATi  propounds  a  special  rule  in  respect  of  undivided  parceners. 

182. 

VtilHASPATl : — A  debt  contracted  by  the  father  acting  for  hi8  coheirs 

shall  be  all  paid  by  the  son,  if  the  father  have  -been  long  abroad  ; 

but  if  the  father  die,  the  son  shall  pay  only  tbe  share  of  his 

father,  and  never  that  of  another  debtor. 

Five  brothers  live  toi^ether,  and  partake  of  the  same  food  ;  one,  acting 
for  all,  contracts  a  debt  on  bis  own  judgment,  or  with  the  consent  of  all, 
for  the  support  of  tbe  family,  and  afterwards  travels  to  a  foreign  country  ; 
the  other  brothers  are  slive,  and  incompetent  to  the  management  of  affairs, 
or  they  are  not  living ;  and  the  absent  brother  has,  or  has  not,  made  a  par- 
tition with  his  brethren  :  in  such  a  case  that  debt  must  be  paid  by  his 
son  out  of  the  common  stock  ;  on  failure  of  that,  out  of  bis  proportionate 
share,  or,  on  failure  of  that  again,  out  of  his  own  several  property, 

"  A  debt'  contracted  by  one  acting  for  His  coheirs ;"  siuce  all  are 
equally  bound  tot  that  d  ebt ;  or,  it  mwy  he  literally  interpreted,  contracted  by 
one  of  the  colteirt  serving  as  umbrage  to  screen  the  othen  from  ardent  dit- 
treu.  Payment  by  tbe  son  is  ordained,  provided  tbe  father  be  living  ; 
but  if  be  die,  the  son  shall  only  pay  tbe  cjiare  of  his  father,  and  not  the 
shares  of  .his  uncles  and  tbe  rest.  The  meaning  is  this  :  while  he  lives,  the 
acts  done  by  bis  son  are  in  a  manner  done  by  tbe  father  himself  ;  hence 
payment  then  made  is  on  tbe  part  of  the  father ;  consequently,  tbe  debt  con- 
tracted by  the  father  alone  is  virtually  paid  by  him  alone,  and  a  contribution 
of  shares  is  not  tiierefore  proper  in  that  case.  But,  when  the  father  a 
deceased,  the  debt  contracted  by  him  for  the  support  of  bis  own  brothers 
and  the  rest,  should,  on  failure  of  him  who  actually  contracted  tbe  debt,  be 
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piud  by  those  only  for  ttie  .support  of  nhom  it  wu  contractecl :  this  is  clearly 
Mttled.  That  proportion  of  the  debt,  which  wu  contracted  by  the  fatlier 
for  the  maintenance  of  his  ovn  immediate  dependants,  mu^t  be  paid  by  his 
son ;  not  the  shares  of  the  rest ;  he  is  oxonerated  by  the  Sage,  because  the 
bnrden  had  not  yet  devolved  ou  the  son  at  the  time  when  the  debt  was 
coil  traded. 

In  the  Vivdda  Ckint^eni  the  text  is  read,  pitrarwim  the  debt  of  his 
father,  instead  of  pitraniam  the  share  of  his  father.  If  that  reading  be 
authentick,  it  may  still  be  expounded, '  the  share  of  the  father  in  tke  debt.' 

183. 
NAkei>a  : — Any  one  suiTiving  parcener  may  be   compelled  to  pay 
another's  share  of  a  debt  contracted  by  joint-tenant ;  but,  if  they 
be  dead,  the  son  of  one  is  not  liable  to  pay  the  debt  of  another. 

"  Joint-tenants ;"  undivided  kinsmen :  and  this  must  be  understood  of 
»  case  where  the  debt  was  contracted  for  the  support  of  the  family.  If  it 
were  contracted  for  the  borrower's  sole  use,  the  whole  debt  must  be  paid  by 
big  son  alone,  as  is  just.  The  reason  of  tlie  law  proves  this ;  but  to  state 
it  at  lai^e  would  unnecessarily  swell  the  work. 

But  the  author  of  the  Hetndcara  thus  expounds  the  text  of  Viubaspati 
(173);  a  debt  of  the  father,  for  which  he  was  bound  together  with 
another  jointly  and  severalty,  shall  he  all  paid  by  the  son,  both  the  share 
of  the  £ither,  and  the  share  of  the  joint-debtor,  if-  the  father  had  been 
long  abroad,  and  the  other  joint-debtor  cannot  be  found  ;  but  if  the  father 
die,  the  son  fhall  only  pay  the  share  of  bis  father.  The  same  author 
thus  interprets  the  text  of  Njaeda  (183) ;  any  one  survivor  may  bn  com- 
pelled to  pay  the  whole  debt,  which  was  contracted  by  persons  jointly  and 
severally  bound  :  but  if  all  the  joint-debtors  die,  their  sons  Bhall  pay  their 
proportionate  shares  of  the  debt :  no  one  shall  be  liable  to  pay  the 
whole.  He  considers  both  these  texta  as  relating  to  a  subject  similar  to 
that  of  partnership  in  commerce. 

Here  it  should  be  remarked,  that  if  one  of  five  brothers  die,  hut  leave 
B  son,  from  parity  of  reasoning  that  son  may  be  impleaded  like  one  of  the 
brothers :  thb  exposition  seems  reasonable  to  such  men  as  wa  are.  Here 
'die'  intends  also  civil  death;  for  religious  mendicity  is  similar  to  natural 
death.  A  degraded  man,  whu  is  averne  from  the  requisite  penance,  is  also 
in  effect  similar  to  one  naturally  deceased. 

184. 
CAttAtana  i— Among  persons  jointly  and  severally  bound/or  a  debt, 
whoever  is  found,  may  be  compelled  to  pay  that  debt ;  the  son  of 
one  long  absent  abroad,  may  he  compelled  to  pay  the  vrhole  debt, 
but  the  son  of  one  deceased  need  only  pay  bis  lather's  share. 

Of  persons  contracting  a  debt  for  which  they  are  jointly  and  severally 
bound,  if  oue  alone  be  found,  he  may  be  compelled  to  pay  the  whole  debt ; 
or  if  a  son,  whose  father  has  been  long  absent  abroad,  be  found,  he  also 
may  be  compeUed  to  pay  tJhe  whole  ;  but  if  a  son,  whose  father  is  dead, 
be  fonnd,  he  can  only  be  compelled  to  pay  his  father's  share,  and  not 
the  whole  sum. 
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185. 

Vishnu  ; — A  debt  contracted  jointly  wad  aeveraUy  by  parceners,  shall 
be  paid  by  any  one  of  them  who  is  present  and  amenable ;  and  so 
shall  the  debt  of  the  father,  by  any  one  of  the  brothers  before  parti- 
tion ;  but  after  partition,  they  shall  severally  pay  according  to  their 
shares  of  the  inheritance. 

A  debt  contracted  by  parceners,  or  by  persona  jointly  and  severally 
bound,  muBt  ba  paid  by  any  on&  of  them,  who  is  forthcoming  ;  and  bo  must 
tlie  debt  of  thd  Tatber  by  any  one  of  the  undivided  brethren,  who  is  forthcom- 
ing ;  bub  brothera  who  have  mude  a  partition,  shall  pay  their  proportionate 
ibarea.  The  texta  of  CiTriiABA  aad  ViaHwn  are  thus  expounded  by 
the  author  of  the  HeCniicara.  He  considers  the  text  of  CJkTiiTAHA,  and 
part  of  the  text  of  VisHNn,  as  relating  to  a  subject  similar  to  that  of  part- 
nersUip  in  commerce.  The  subject  of  partnership  in  commerce  may  be  thus 
exemplified;  four  traders,  severally  subscribing  their  names  to  the  same 
written  instrument,  with  one  accord  contract  a  debt  fur  the  purpose  of 
trafiick  :  in  like  manner  fonr  priests  may  contract  such  a  debt  (or  the 
support  of  their  families  or  the  like.  The  commentator  considers  the  last 
half  of  the  text  of  VisHEin  as  relating  to  the  payment  of  their  fiitber's  debt 
hj  brothers. 

Both  these  texts  may  also  be  expounded  as  relating  to  debts  contracted  by 
undivided  brethren,  like  the  text  of  NlaBDAand  Ys!ha8Fati.  In  their  result 
both  interpretations  of  the  text  are  accurate.  The  texts  of  CattAtaha 
and  VrIhaspati  are  obviously  applicable  to  sufajaets  similar  to  that  of  part- 
nership in  trade  ;  for  they  literally  express  "a  debt  contracted  under  the  same 
Hhade,"  and  "  among  persona  sheltered  by  the  same  shade."  The  text  of 
ViSHKu  is  obviously  applicable  to  undivided  brethren,  since  it  expresses  "  a 
debt  contracted  by  parceners." 

If  five  brothen  have  the  same  abode,  and  partake  of  the  same  food ; 
and  one  then  contracts  a  debt  for  the  support  of  the  family,  with  the  assent 
of  the  rest,  or  from  his  own  judgment,  and  dies  or  traveb  to  a  foreign  land ; 
afterwards  all  the  turcivors  make  a  partition,  and  by  accident  become  poor, 
but  are  subsequently  enriched  by  wealth  which  thej  themselves  acquire  :  in 
such  a  case,  who  sbidl  piiy  that  debt  ?  out  of  what  property  p 

186. 
Mehu  : — If  the  debtor  be  dead,  nnd  if  the  money  borrowed  was 
expended  for  the  use  of  his  family,  it  nrnst  be  paid  b^  that  family, 
divided  or  undivided,  out  of  their  own  estate. 

"  Dead"  is  illustrative  of  civil  death  and  the  like-  "  Ont  of  their  own 
estate ;"  hence,  if  any  one  of  the  heirs,  though  they  be  separate  from  each 
other,  contract  a  debt  for  the  support  of  persons  whom  all  the  heirs  are 
obliged  to  maiutsin,  and  die,  or  be  unable  to  discharge  the  debt,  it  must  be 
paid  by  all  the  heurs.  The  Betmcara. 

It  is  stated  in  this  gloss,  that  partition  had  been  made  before  the  debt  was 
ooutracted ;  there  is  this  difference  betveen  ih*  glow  and  the  cate  mtppoiei. 
But  in  fact  both  are  right.    Accordingly  CDl<LDOABflAXTA  says,  if  be  who 
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contracted  the  debt  be  dead,  and  the  mooey  were  expended  for  the 
support  of  the  families  of  all  the  brethren,  as  well  divided  as  undivided, 
that  debt  must  be  paid  by  the  divided  and  undivided  brethiea  out  of  their 
own  property. 

If  that  debtor  be  living,  be  must  pa;  the  debt  out  of  the  joint  estate 
of  all  the  brethren  ;  or  if  it  be  true  that  tbey  have  no  assets,  he  mast  pay  it 
out  of  his  own  property.  Should  any  one  of  them  die  leaving  no  son,  what 
would  fiJlowp  Mince  the  word  "share"  does  nut  occur  in  the  text  of  UxHir, 
the  whole  debt  most  be  paid  %  the  suriiivors  :  this  is  a  settled  rule.  It  ap- 
pears that  the  whole  debt  shall  be  paid  by  the  snrvivors,  out  of  the  estate 
of  the  deceased  ;  or,  on  failure  of  that,  out  of  their  own  property.  Eut  it 
must  iiot  be  deemed  inconsistent  with  reason,  diat  a  debt  contracted  by  one 
brother  for  the  maintenance  of  divided  brethren,  should  be  paid  by  another 
brother  out  of  his  own  property :  for  it  is  similar  to  the  case  where  » 
debt  contracted  by  one  of  the  associated  traders  must  be  paid  by  another. 
In  this  case,  the  creditor  need  not  wait  twenty  yeara,  as  has  been  already 
mentioned.  It  is  thus  declared  by  VKiHASPATi  and  other  Sages,  that  the 
son  must  pay  the  debt  of  his  father :  Cattatana  distingniahes  sons. 

187. 
CiTTiTANA : — On  the  death  of  a  father.  Ma  debt  shall  in  no  case  be 
paid  by  liis  sons  incapable  from  nonage  of  conducting  their  own 
affairs:  but  at  their  full  t^,  of  fifteen  yeara,  they  shall  pay  it  in 
proportion  to  their  shares ;  otherwise  they  shall  dwell  hereafter 
in  a  region  of  horror. 

The  father's  debt  must  be  understood.  "  By  his  sons  incapable  front 
nonage  of  conducting  their  own  affairs ;"  by  infiuits  nnable  to  discharge  the 
debt.  Snch  in  effect  is  the  sense.  Consequently,  if  it  can  be  paid  by  any 
petsous  during  minority,  it  must  be  paid  even  during  their  minority:  bnt  how 
Gonld  it  be  during  infancy  and  total  incapacity  P  "  At  their  full  age ;" 
at  the  age  when  they  are  able  to  pay.  As  a  ^are  of  the  father's  heritage  is 
received  by  a  son  whose  father  was  joint-tenant  with  his  own  brothers  and 
the  rest,  but  who  is  himself  separate,  so  must  a  proportionate  share  of  his 
debt  be  paid  by  that  son.  But  if  his  father  were  separate  from  his  own 
brothers  and  the  rest,  or  if  he  had  no  brothers,  the  whole  debt  contracted  by 
him  must  be  pud  by  the  son.  To  explain  these  and  similar  distinctions,  laws 
have  been  propounded.  This  text  of  CIttataha  is  intended  to  show,  that 
those  whom  former  texts  have  declared  liable  to  the  payment  of  debts,  must 
pay  them  at  their  full  age.  Consequently  "  father"  is  here  illustrative  of  a 
gmeral  sense.  How  shonld  a  debt,  though  contracted  by  the  party  himself, 
be  paid  during  a  period  of  disability  P  But  a  debt  contracted  by  his  father 
and  the  rest,  is  still  more  distant. 

"  Otherwise,"  if  they  do  not  pay  it  at  their  full  age,  the  sons  and  the 
rest  shall  dwell  hereafter  in  a  region  of  horror.  It  appears  therefore,  that 
sons  and  the  rest  are  positively  bound  to  pay  such  debts.  NiaBSA  declares 
tiie  same  necessity. 

188. 
NiBEDA : — Even  tiiough  he  be  independent,  a  son  incapable  from  non- 
age of  conducting  his  affairs  is  not  immedMtt^  liable  for  debts. 
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The  same :— Father's  desire  male  ofikpring,  for  tbeir  ovd  sake,  rtjlect' 
mg,  "  this  son  will  redeem  me  from  every  debt  whatsoever  due  to 
superior  and  inferior  beings:" 

2.  Therefore,  a  bod  begotten  by  him  should  relinquish  his  own  pro- 
perty, and  assiduotisiy  redeem  his  father  from  debt,  lest  be  fall  to  a 
region  of  tonnent. 

3.  If  a  devout  nan,  or  one  who  maintained  a  sacrificial  fire,  die  a 
debtor,  all  the  merit  of  his  devout  austerities,  or  of  his  perpetual 
fire,  shall  belong  to  hia  creditors. 

Independent ;"  sep&rate.  It  ia  consequently  inttmAted  that  there 
Is  no  other  person,  such  as  [undivided  brothers  and  the  rest,  amenable  for 
the  payment  of  that  debt.  He  who  was  neither  father  nor  mother  is  deemed 
independent,  as  ^ill  be  mentioned.  Hence  a  minor  son  is  bound  to  pay 
the  debt :  but  in  that  case  only  a  d^y  is  aUowed  l^  NJbkda.  Such  b  the 
unport  of  the  text, 

"  Whatsoever"  relates  to  the  "  debts  due  to  superior  and  iaferior 
beings."  What  b  due  to  deities,  holy  sages,  and  prof^niton,  is  a  debt  dne 
to  superior  beings  ;  debts  due  to  men  are  due  to  inferior  beings.  But 
HsLiTUDHA,  considering  this  as  solely  relating  to  debts  due  to  horoan 
beings,  expounds  the  terms,  degrading  debts  due  to  creditors.  In  the 
£ttn4cara  it  is  remarked,  tbat  they  are  degrading  by  reason  of  the  extreme 
sin  conseqneat  to  debts  undischarged. 

BatMisEA  cites  the  text  of  CiTYivAiii  (Book  III,  Chap.  IV,  v.  Ifi) : 
it  ia  therefore  hia  opinion,  tbat  au  independent  son,  or  one  who  baa  nettbin- 
father  nor  mother,  and  is  not  under  the  oga  of  sizteen  years,  is  liable  for  the 
payment  of  debts.  It  may  be  here  noticed  incidentally,  that  "  until  his  six- 
teenth year"  signifies  to  the  vearat  limit  of  his  sixteenth  year  :  consequently 
he  is  a  minor  until  the  close  of  his  fifteenth  year.  The  caostructioit  of  the 
text  is  tbis  :  '  ac  adolescent  is  also  called  a  minor.'  But  tlrictly  the  term 
{p&geadaj  is  applicable  only  to  a  child  under  the  age  of  ten  years,  agreeablj 
to  uie  text  dted  by  SRiDHJkRAswiui. 

Infancy  extends  to  the  fifth  year ;  childhood  is  limited  to  the  tenth  : 
adolescence  eonUnues  to  the  sixteenth  year,  when  puberty  cont- 
mencea.* 

''  Under  eight  years,"  or  before  the  commencement  of  his  eighth  year, 
he  ia  an  infant  fiihtj  :  and  he  also  is  a  minor,  but  distinguixhed  from  an 
«d4>Uicent.  Another  is  also  distinguished,  called  a  young  infant  (cuwidraj 
to  the  coiomencement  of  his  fifth  ye^r  ;  agreeably  to  the  mme  text  cited  by 
BaOBDKANnAJiA,  "  iufaacy  extem^  to  the  fifth  year."  The  use  of  this  dis- 
tihction  regards  penance  or  expiation  and  the  like.  But  here  minority 
must  be  taken  to  the  end  of  the  fifteenth  year  ;  and  thid  mast  be  ■udetstood 
of  a  computalioB  by  vulgar  or  $dvanah  time,  from  the  day  of  his  birth. 

*  A  part  rwly  of  ths  Terae  vu  lun  dted.  Hie  diitinetiotis  ma;  be  thai  recspjtnlatcd : 
a  minor  fidlaj  is  in  tailj  iii&nc7  to  llie  end  of  his  fbnrlb  jear,  and  called  numfrii ,-  in  Uv  he 
Is  an  In^nt  to  the  end  of  his  Mventh  year,  and  in  this  pariod  of  hia  life  ii  callad  g'ii'it  /  iM  ia 

callftd  a  bmi  (p6gmda)  ftomhis  fifth  to  the  end  of  hie  nintji  yenr;  andbia   ''' ''^ — 

■oUtiniHi  froin  tlw  tenth  to  the  end  of  the  fifteenth  year. 


,=  b:,  Google 


31CT.  in.]  PATHKNT  OF  DEBTS.  208 

AfterwudB  he  is  adult  or  ootnpetent  to  alTkira,  as  ia  ezpreEaly  declared  by 
CIttataha.  But  a  certain  author  has  remarked,  that  if  a  youth  become 
converaant  with  affaire  before  that  age,  in  consequence  of  auepicioua  fortune 
toerited  ia  a  former  existence,  or  if  a  youth  reniaiu  unncquaiuted  with  affairs 
bejond  that  age,  through  ill  auspicea,  both  these  aliould  be  considered  accord- 
ingly a*  adult  or  as  under  age.  But  Sages  have  mentioned  on  age  near 
to  which  puberty  may  be  eipected. 

From  all  thia  detail  it  appenra  that  the  son  shall  atao  dwell  hereafter 
in  a  region  of  horror,  if  he  do  not  redeem  hia  father  from  debt. 

189. 
VhIhaspati  : — A  housekeeper  eball  discharge  a  debt  contracted  by  hia 
uncle,  brother,  son,  wife,  servant,  pupil,  or  dependants,  for  the 
support  of  the  family  during  his  absence. 

It  ii  here  implied,  that  a  debt  contracted  even  by  othwa  for  the  auppoit 
of  the  family,  must  be  diHcburged  by  the  housekeeper.  The  Retndeara. 

The  meaning  therefore  ie,  that  aince  the  terms  conclude  in  t^e  plnrtd 
number,  which  convey  the  sense  of  "and  the  like,"  therefore  maternal 
onclea,  and  the  rest,  aa  well  as  other  persons,  are  comprehended  in  the  text 
The  principle  of  the  law  may  be  here  stated :  ahould  a  son  competent  to 
aSaini  be  at  hand,  a  debt  contracted  by  divided  brethren  or  the  like,  unau- 
thorieed  by  him,  is  not  valid  :  but  in  the  oaae  of  parceners,  if  any  one  of  five 
brothers  forbids  the  contracting  of  the  debt,  tmd  Ik  able  to  support  the  family 
by  other  means,  the  debt  contracted  by  another  brother  ia  due  by  the  bor- 
rower  alone,  and  shall  not  be  paid  by  him  who  opposed  the  debt.  Yet  if 
the  money  to  borrowed  be  used  by  him  who  opposed  the  debt,  or  by  his 
dependant,  being  unable  to  supply  aufficient  fnnds  for  the  support  of  the 
whole  family,  or  of  hia  own  immediate  dependants,  it  must  be  discharged 
bf  him.  A  little  has  been  thus  mentioned  ozi  a  wide  subject.  In  fact 
the  whole  relates  to  fraudulent  practice.  Yet  if  he  who  resisted  the  debt, 
maintain  his  d>;pendanta  out  of  the  money  borroived  against  hia  consent 
without  any  fraudulent  practice,  be  must  nevertheless  dbcharge  the  debt. 

190. 
Uenu  : — Should  even  a  slave  make  a  contract  in  the  name  of  hia  absent 
mastcT  for  the  behoof  of  the  family,  that  master,  whether  in  his  own 
coutitry.or  abroad,  shall  not  rescind  it. 

"A  slave:"  an  emancipated  servant  and  the  like.  "That  master," 
literally  the  senior,  but  here  signifjing  his  lord.  The  Betndcara, 

By  the  term  u«ed  (j^ot/ot)  t^  ttignilied  best,  as  well  aa  eldest ;  but  here, 
meUplinrically,  the  master.  This  is  ezpreased  in  the  gloss,  "but  here' 
signifjing  bis  lord."  In  fact,  he  is  best,  or  pre-eminent,  since  he  supports 
the  fiimily, 

191. 
IflBEDA: — Whatever  debt  has  been  contracted  for  the  use  of  the 

family  by  a  pupil,  an  apprentice,  a  slave,  a  wife,  or  ao  agent,  must 

be  paid  by  the  head  of  the  family. 
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"  An  agent ;"  one  wbo  acts  tn  hit  urvice.  "  A  debt ;"  moaay  taken 
np  <m  loan.  The  Setndcara. 

"  A  pupil ;"  one  who  learns  texts  of  scripture.  "  An  apprentice ;"  a 
student  tn  ffmeral.  "  A  slave  ;"  bom  in  the  house  of  bis  mBster  or  the  like. 
"  An  ^ent ;"  a  hired  servant  or  other  person  who  has  engaged  ia  service 
for  a  day,  a  month,  or  the  like.  By  this  text  it  i»  declared,  that  a  debt 
contracted  for  the  behoof  of  the  family,  by  any  person  whonuoevar  connected 
with  that  familv,  is  valid. 

192. 
Vishnu  : — A  debt  of  which  payment  has  been  previously  promised,  or 
which  was  contracted  by  any  persou  for  the  behoof  of  tbe  family, 
must  be  paid  by  the  housekeeper. 

"  A  debt"  must  be  hare  supplied.  A  debt,  even  .though  contracted  for 
the  parposoH  of  traffic,  but  of  which  payment  has  been  promised  by  the 
housekeeper,  must  be  paid  by  him  ;  but  a  debt  contracted  for  the  benefit  of 
tbe  family  by  any  person  whomBoever  shall  be  paid  by  the  housekeeper. 
Such  is  the  exposition  of  tbe  Betndcara.  "  Proniised"  here  signifies  "  of 
which  payment  has  been  promised." 

193. 
CAttjItana.  : — ^What  has  been  borrowed  for  tbe  benefit  of  tbe  family, 
or  during  distress,  (while  the  principal  was  disabled,  seized  by  the 
king,  oi  afflicted  with  disease,)  or  in  consequence  of  a  foreign 
invasion. 
2.  Or  for  the  nuptials  of  bis  daughter,  or  for  funeral  rites;  all  such 
debts  contracted  by  one  of  the  family,  must  be  discharged  by  the 
chief  o/  that  family. 

"  Chief  is  in  the  sixth  ease  with  an  aotive  sense.  Jt  murt  therefore 
be  discharged  "  by  the  chief"  of  that  family. 

The  Retndeara,  BAOHnKAKiiAnA,  and  others. 
<>  Disabled  ;"  happening  to  be  then  incapable  of  earuiti^  wealth.  "Seized, 
or  afflicted  with  sickness,"  {grihita-vyddkitd)  ;  "  seized,"  that  is,  seized  by 
the  king  ;  tbe  terms  "  seized"  and  "  diseased,"  are  joined  in  apposition  :  the 
sense  therefore  is,  while  tbe  principal  is  confined  by  the  king  for  some 
offence,  or  is  afflicted  with  disease.  Or  the  apponitiun  may  be  in  the  form 
named  carmadhdraya,  the  first  term  being  gnhi  housekeeper,  and  the  last 
term  itak  gone,  as  in  the  example,  '  having-  bathed  end  beinv  smeared  wiUt 
tanden  wood  ;'  or  in  the  same  furm  of  composilion,  but  resolvable  into  this 
sense,  "  and  that  housekeeper  be  gone,"  that  is,  be  absent.  By  the  import 
of  the  word  housekeeper,  the  religious  anoborec  is  excluded  ;  for  an  anchoret 
does  not  return  to  bis  bouse.  Since  he  oould  not  discharge  a  debt,  the  term 
taken  generally  would  be  uameaoing  ;  therefore  it  is  limited  by  the  annexed 
term,  housekeeper. 

Or  the  text  may  be  read  grihiia-vy&dhUe,  contracting  a  disease ;  an 
apposition  in  the  form  called  baktthriht,  instanced  in  the  expression  "a  monkey 
ascending  a  tree."  Should  tbe  principal  be  so  ciroumstanced,  a  debt  con- 
tracted by  any  person  connected  tvith  him,  (the  text  must  be  so  supplied,) 
is  a  d^t  contracted  during  dlstrees.    AU  such  debts  must  be  paid  by  the 
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chief  of  the  fuuiljr :  this  conatriiction  will  be  BOggested  by  the  subeequent 
verse.  A  debt  may  also  be  contracted  by  &  person  unconnected  nith  him, 
employed  by  one  who  is  connected  with  him  :  such  is  the  practice. 

"  Id  conseqaence  of  a  foreign  invarion ;"  a  debt  contracted  for  the  pnr- 
poae  of  expatriating  by  one  who  absconds  through  fear  of  a  foreign  prince, 
ia  a  de6(  contracted  during  disbress.  "  For  funeral  rites  )"  fur  the  obsequies 
of  a  parent  or  tbe  Uke. 

Consequently,  the  chief  of  the  family  being  disabled,  a  debt  contracted 
by  any  person  connected  with  him,  for  the  support  of  that  family,  for  guard- 
ing against  the  violence  of  a  king,  for  the  cure  of  a  diatemprr,  aud  (if  grlhita 
be  expounded  absent  householder)  for  defraying  the  travelling  charges  of  one 
who  wishes  to  expatriate  with  the  view  of  acquiring  wealth,  for  relief  from 
a  general  calamity,  for  the  celebration  of  a  daughter's  nuptials,  or  for  the 
p^urmance  of  obsequies  for  a  parent  or  the  like,  must  be  paid  by  that  chief 
of  the  family.  Such  ia  the  sense.  It  ia  illustrative  of  a  general  meaning, 
and  intends  any  debt  contracted  for  the  accompUshment  of  some  busiaess, 
which  being  omitted  even  in  consequence  of  poverty,  sin  or  calamity  mnst 
ensue. 

Gnhilam  vyddhiii  Is  a  reading  found  in  ?ome  places,  particularly  in  the 
^dyalatwa :  the  sense  is  obviuus  ;  "  contracted  during  tickneu." 

The  principle  of  the  law  should  be  noticed  :  in  the  case  of  a  daughter's 
nuptials,  for  bo  much  expense  only  as  preserves  from  infraction  the  usage 
of  the  principal's  family,  may  another  contract  debts  ;  not  for  the  celebra- 
tion of  splendid  nuptieds  :  the  whole  of  what  ia  borrowed  for  unauthorized 
expenses,  must  be  paid  by  the  borrower  ;  but  expenses  which  arc  suitable  to 
the  usage  of  his  family  mnst  necessarily  be  admitted  by  a  master  able  to 
discharge  tbem.  Consequently,  should  he  be  seized  with  a  distemper,  or 
unwarily  go  to  a  foreign  la^d,  a  debt  may  be  contracted  by  any  person  con~ 
nected  with  him,  to  defray  the  expenses  required  for  such  a  purpose,  as  esti- 
mated by  five  persons.  This  may  be  apprehended  by  the  wife. 
.  Must  a  debt  contracted  for  the  behoof  of  the  family,  without  the  con- 
sent of  the  principal,  be  pud  by  him  or  not  P  On  this  point  CATrATANa 
propounds  a  tact  already  cited  (9). 

A  debt  contracted  by  a  son,  a  slave,  snd  the  rest,  even  without  the 
assent  of  the  absent  principal,  for  the  maintenance  of  his  family,  that  absent 
principal  must  discharge  :  this  BHRion  approves.     Such  is  the  construction 

oftmUXt  (9).  CHANDtsWARA. 

Here  it  should  be  noticed,  that,  in  the  expression  "  even  without  his 
assent,"  the  word  "  even"  connects  this  case  with  that  of  assent.  For  in- 
stance ;  the  chief  of  a  family  intending  a  joum^  to  a  foreign  country,  thus 
addresses  his  son,  servant,  or  the  like :  "  the  family  must  be  maintained  by 
thee,  contracting  debts,  or  otherwise  obtaining  funds ;  or  he  went  abroad 
with  such  an  intention  unexpresied :  in  these  cases  his  assent  is  declared  or 
implied.  But,  if  it  be  not  so,  be  does  not  assent ;  still,  however,  the  debt 
mnst  be  discharged  by  the  chief  of  the  family. 

194. 
NASEDA  : — A  father  muet  equally  pay  the  debt  of  his  son,  contracted 

either  by  his  own  appointment,  or  for  the  support  of  his  fEimily, 

or  in  a  time  of  distress. 

"  A  time  of  dietieaa  ;"  a  season  of  calamity.  The  Betndcara. 
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This  shall  be  here  discussed  :  when  x  father,  afflicted  with  a  disease, 
remains  altogether  at  home  ;  and  hit  son,  slave,  or  the  like,  contracts  a  debt 
for  the  support  of  the  family,  bnt  with  the  knowledge  of  the  father  ;  innst 
the  delit  be  in  that  case  paid  by  the  father  or  not  F  It  ia  answered,  three 
disjunctive  particles  occurring  in  tlie  sentence,  "  either  by  his  own  appoint- 
ment, &o.,"  his  own  appointment  and  the  rest  are  stated  as  three  grounds 
of  payment  mutually  unconnected.  Consequently,  since  the  horrowitig  for 
the  support  of  the  family  is  unconnected  with  the  father's  appointmeot,  that 
debt  must  be  discharged  by  Uie  father  in  the  case  proposed.  In  like  manoer, 
"  absent,"  in  the  preceding  test  (9),  is  illuBtratiTe  of  a  general  sense. 

It  might  be  here  observed,  that,  if  the  principal,  when  he  went  abroad, 
or  when  be  was  himself  seized  by  a  distemper  or  the  like,  forbade  the  con- 
tracting of  debts,  but  bis  son  or  the  rest,  Blighting  his  commands,  contract 
debts  for  the  support  of  the  family,  those  debts  need  not  be  paid  in  such 
cases  by  the  father  ;  for  there  can  be  no  representative  in  a  matter  expressly 
forbidden  by  the  principal :  and  "  unforbidden"  must  be  supplied  in  the  texts 
which  notice  debts  contracted  for  the  support  of  the  family.  Let  it  not  be 
objected  that  inconsistence  with  approved  usage  must  follow,  since  a  master, 
thus  relieved  from  distress  by  money  borrowed  by  his  slave,  even  though 
forbidden  by  himself,  would  be  exonerated  from  that  debt.  The  money  has 
been  expended  by  the  compassionate  slave  or  lender,  for  a  moral  pniposo. 
If  the  loan  were  made  for  the  sake  of  accumulating  wealth,  why  did  the 
party  lend  it  in  breach  of  an  express  prohibition  P  For  this  faul^  the  loss 
may  fall  on  the  slave,  or  on  the  lender. 

Again ;  if  the  master  of  the  family  forbid  the  contracting  of  debts  by 
his  BOD  and  the  rest  for  the  support  of  his  family,  and  the  son  or  other 
person,  slighting  that  prohibition,  do  contract  debts  and  support  the  family, 
still  the  same  rule  should  be  affirmed.  It  must,  however,  be  admitted, 
that  the  chief  of  the  family  is  guilt;  of  the  oQence  consequeut  on  refua- 
ing  support  to  his  family.  In  fact,  that  debt  should  in  such  a  case  be  dis- 
charged by  the  master  of  a  family,  who  strives  to  observe  a  virtuous  con- 
duct ;  but  the  king  shall  not  compel  him  to  pay  it  Such  in  effect  is  Uie 
sense.  However,  it  is  a  (treat  sin  on  the  part  of  him  who  travels  to  a 
foreign  country,  previoutly  forbidding  the  contracting  of  debts,  without  consi- 
dering the  necessary  end  of  supporting  his  family.  Here  the  fourth  particle 
(va)  has  a  connective  sense,  for  it  is  declared  thnt  the  particle  vd  denotes 
di^unction,  comparison  and  connection.  Consequently  the  full  nuoniDg 
is,  that  the  father  ought  to  pay  all  such  debts, 

195. 
CXtyAtana  : — What  a  man  has  promised,  in  health  or  in  Bickness, 
fur  a  religious  purpose,  must  be  given;  and,  if  he  die  withoub 
giving  it,  his  »on  shall  doubtless  be  compelled  to  deliver  iL* 
That  concerning  which  a   man  has  declared,   "  this  sum  must  be  pud 
by  me  to  that  man  ;"  or,  in  other  words,  what  a  man  has  promised,  his  son 
shall  be  compelled  to  deliver;  but,  if  he  die  after  delivering  it  himself,  it 
shall  not  be  affain  paid  by  his  son  :  this  the  Sage  declares,  "  if  he  die  with- 
out giviog  it,"     It  is  intimated,  by  the  expression  "for  a  religious  pur- 
pose,"   that  the   son   is  under  no  necessity  of  delivering  what  has  been 
promised  to  harlots  or  the  like.     The  text  is  expounded  by  JiMtJlAViHAHA 
and  others  as  relating  to  this  subject. 

*  Clt«d  In  Book  IV,  Cliapter  IV,  at  v.  9,  ud  thsie  expounded  «s  relMiog  to  gifta. 
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But  we  thus  expound  it:  ibe  maaUr  of  the  family  beiug  gone  to  a 
'  foreign  countiy,  or  diseased,  or  the  like,  a  debt  contracted  b;  }iia  non,  bi» 
servant  or  the  like,  aud  made  known  to'him,  muKt  be  paid  by  tlie  cbief  of 
the  family  when  he  recuma  frooi  tliat  foreign  country,  or  recovers  from  the 
disease.  But  if  he  die  witliout  pa^'ing  it,  the  debt  mtiat  be  discharged  by 
his  son,  or  by  the  aucceHsor  to  the  estate,  or  other  person  liable  to  tlie  pay- 
ment of  it  ;  on  failure  of  tlie  fii'st  respectively,  by  the  next  in  aucceasioa. 
"  For  a  religious  purpose,"  or  from  a  religious  motiTe  ;  that  is,  with  a  view 
to  the  strict  observaiico  of  duty  :  the  consti-uotion  is,  he  must  pnjr  it  on  that 
account ;  meaning,  thitt  otherwise  duty  is  violated. 

By  all  thia  detail  the  obligatioti  on  a  son  to  discharge  his  father'a  debt 
has  been  propounded.  The  payment  of  a  debt  contracted  for  the  support 
of  the  family  has  been  inoidentally  mentioned.  A  distinction  in  regard  to 
the  payment  of  debts  by  a  grandson  shall  be  now  delivered. 

196. 

CiTTATANA : — A  debt  of  the  paternal  grandfather,  which  is  proved' 

or  which  is  partly  liquidated,  must  be  discharged  by  the  graTidson  ^ 

bat  never  shall  a  debt  contracted  for  immoral  uses,  or  which  was 

ooatested  by  his  father,  be  paid  by  the  grandson. 

"  Proved ;"  establiahed    by   evidence.     "  Which  is  partly    liquidated ;" 

which  his  father  had  begun  to   pay,  but  of  which  a  balance  remains  due. 

"  Contracted  fur  immoral  uses ;"  incurred  for  losses  at  play,  for  spirituous 

liquors  or  the  like.     Sums  due  for  loasea  at  play,  for  spirituous  liquors  and 

the  like,  ahall  be  sabaequently  noticed.     "  Cont«Bted  by  bis  fatlier ;"  which 

he  disputed,  averring  that  it  was  not  due  by  him.    Such  a  debt  need  not 

be  paid  by  the  grandeon,  according  to  the  Betndcara, 

"  Or  which  is  partly  liquidated  ;"  the  particle  muy  here  bear  n  conne(^ 
tive  sense.  It  coi^Bequently  connects  the  debt  pnrtly  liquidated  with  that 
which  is  proved  to  be  due.  But,  in  fact,  "  partly  liquidatod''  is  mentioned 
as  coufirmiuK  the  certain^  in  respect  of  the  debt.  Accordingly  another 
teit,  cited  in  the  Btlndcara,  omits  the  terms  "  balance  of  a  debt  liqui- 
dated." 

197. 
CAtt^taha  : — BhbIou  ordains,  that  a  debt  devolving  from  the 
grandfather,  which  was  proved,  and  acknowledged  by  the  father, 
must  be  discharged  by  grandsons,  if  it  were  not  contracted  for 
immoral  uses,  nor  already  paid  by  the  sons. 
2.  The  rule  shall  be  the  same  in  regard  to  the  debts  of  the  grand- 
father, which  have  not  been  discharged  by  other  grandsons,  nor 
by  Ilia  own  sons :  but  a  debt  of  the  grandfather  shall  be  paid  by 
his  grandsons  without  interest. 

"Proved;"  established  by  evidence.  "Not  contracted  for  immoral 
uses  ;"  not  incurred  for  loasea  at  play,  for  spirituous  liqaors  aud  ao  forth. 
"  Nor  alrtddy  paid;''  not  already  discharged. 

A.  debt  of  his  grandfather,  not  paid  by  the  sons  of  the  eldest  son,  nor 
by  his  own  father  or  uncles,  must  b«  discharged  by  another  grandson.    Such 
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is  the  sense  of  the  Beooud  verse.  But  a  certain  author  proposes  a  reading 
on  the  second  measure  of  this  verse,  na  datlam  vdpi  tat  swatah,  instead  of 
rta  dattam  vdpi  tat  sutaih  ;  and  expounds  il,  a  debt  of  the  grandfuther, 
vhich  has  not  been  already  paid  or  acquitted  by  tlie  grandfather  himself, 
nor  by  his  soax,*  the  father  nod  uncles  of/ke  perstm  in  gueaion,  must  be 
discharged  by  the  grandson.     "  Steatah"  has  the  sense  of  the  third  case. 

198. 
CAttAyana  1 — After  the  death  of  his  father,  debts  of  his  gravdfather 

must  be  carefully  discharged  by  the  grandson;  but  a  debt  contracted 

by  an  ancestor  is  not  recoverable  from  the  fourth  in  descent. 

A  debt  which  nas  originally  contracted  by  the  fourth  ancestor  or  great- 
grandfather, reachiug  his  descend  But,  namely  the  great-grandson,  recedes, 
or  imot  recoverabU  :  the  great-grandnon  or  remoter  descendant  need  not 
discharge  it.  Uuch  is  the  literal  eeuae  according  to  the  /ietndeara.  It 
foitows,  of  course,  that  the  sou  or  grandson  must  discharge  it. 

199, 
NAreda  : — An  undisputed  debt  of  the  grandfather,  which  Has  been 

successively  due  by  him  aDdhissons,buthasremained  undischarged 

by  them,  shell  be  paid  by  his  grandsons ;  but  it  is  not  recoverable 

from  a  person  who  is  fourth  i/n.  descent  froTti  the  debtor. 

"  Successively  due  ;"  due  by  the  grandfather  and  father  consecutively. 

The  Bettukara, 

A  debt  contracted  by  the  grandfather,  nffects  him  in  the  first  phtce, 
next  hia  son,  and  lastly  his  grandson.  "  Proved,"  which  occurs  in  preced- 
ing texts,  has  been  explained  <  established  by  evidence.'  In  what  does  the 
proof  consist  P 

200. 
CatyAtana  : — But  should  a  considerable  sum  be  claimed,  so  much 

only   as  the  creditor  or  claimant  may  prove  by   the  evidence  of 

witnesses,  shall  he  recover  as  a  just  debt. 

If  a  considerable  sum  be  claimed  ;  if  the  claimant  aver,  ''  so  much  waa 
borrowed  of  me  by  this  man,  or  by  hie  father,  or  his  grandfather,"  and  the 
borrower,  his  son,  or  crandson,  answer  the  plaint  by  denying  its  truth,  so 
much  only  as  the  creditor  jnstitieB  by  the  evidence  of  witnesses,  or  proves 
to  be  due,  sliall  he  recover  from  the  debtor  ;  not  the  whole  sum  which  he 
oinimed,  but  does  not  prove.  Such  is  the  explanation,  according  to  the 
Rttndeara.  Hence,  if  a  large  sum  be  claimed,  aud  part  be  proved  and 
part  unproved,  it  is  not  right  to  affirm  that  the  whole  olaiai  is  folse, 
because  it  was  partly  false.    This  is  declared  by  the  text. 

"  By  the  evidence  of  witnesses ;"  a  mere  instance  of  evidence  tn 
general.  CHAsn^WAXA. 

Since  it  is  not  specified  from  whom  it  shall  be  recovered,  it  follows,  that 
the  whole  of  what  is  proved  must  be  paid  by  him,  whoever  he  be,  by  whom 

neoroie  "pitfroiA"  by  sono,  Jiuteail  ofpoufrdiA" 
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such  debte  ongbt  to  be  paid.  But  it  must  be  paid  without  ioterest  by  a 
grandson,  as  has  beea  already  noticed.  On  failure  of  a  grandaon,  the  great- 
giandsou,  or  other  person  who  succeeds  to  the  estate,  must  be  nnderetood 
in  the  regular  order  of  succession  to  heritage.  VicHBSPATi  Miska  here 
observes,  that  such  debts  only  as  would  be  payable  by  a  son,  shall  be  paid 
by  anotber  heir  and  the  rest  i  but  it  shall  be  paid  by  these  without  interest ; 
for  interest  has  not  been  oTdained  in  this  case.    Such  only  is  tbe  distinction. 

What  debts  of  the  father  should  be  paid  by  a  sou,  Menu  declares  by 
excepting  others  (151). 

"  Money  due  by  a  aure^  ;"  tbia  is  restricted  to  sureties  for  appearance 
or  for  honesty.  The  Beindcara. 

Consequently  surety  in  the  second  verse  denotes  also  the  lurety  for 
yood  behaviour, 

"  Idly  promised  ^'  an  unprofitable  gift  promued.  The  BOnAeara. 

It  in  efiect  signifies  a  gift  promised  with  no  view  to  a  moral  purpose. 
Menu  : — For  reli^oua  purposes,  gifts  are  made  to  priests ;  for  the 

sake  of  fame,  bo  musicians  and  actors. 

"  Loet  at  play  (161)  ,*"  due  in  consequence  of  gaming.  It  consequentiy 
signifieB  any  debt  contracted  for  a  sti^e  in  playing  with  dice,  or  for  the 
purchaae  of  things  used  in  gaming.  If  a  fine  to  the  king  be  incurred  by 
gaming  with  dice,  and  that  fine  cannot  be  paid  without  contracting  a  debt, 
should  the  offender  contract  a  debt  for  that  purpose,  shall  it  be  discharged 
b]/  hit  ton  or  not  p  The  answer  is,  although  that  debt  be  occasioned  by 
gaming  with  dice,  yet,  being  contracted  in  a  time  of  distress,  it  must  be  dia- 
charged.  "  Due  for  spirituous  liquors  -^  in  consequence  of  drinking  spiritu- 
ous Uqaors  ;  borrowed  for  the  purpose  of  fmyxHg  intozicatiug  liquors,  and  so 
forth. 

This  is  restricted  to  money  due  on  these  accounts  by  persons  not  autho- 
rized to  game  or  drink  spirituous  liquors.  The  Setndtam. 
Gaming  is  authorised  by  the  system  of  law  on  the  festival  called  Dyuta- 
pratvpU  ,-(^)  and  the  use  of  spirituous  liquors  is  authorized  by  law  on  the 
celebration  of  the  sacrifice  named  Savirdm^i  ;  to  certain  mixed  classes  the 
eotutant  use  of  spirituous  liquors  is  allowed  by  custom  :  a  debt  contracted 
hy  the  father  for  tiiese  purposes,  in  such  circumstances,  most  be  paid  by  his 
eoD.    Such  is  the  notion  suggested  in  the  Setn4eara. 

"  What  remains  unpaid  of  a  fine  or  toll ;"  for  instance,  a  fine  being  due 
to  the  king  for  some  offence,  if  the  father  die  after  paying  half  the  amount 
of  that  fine,  the  balance  shall  not  afterwards  be  paid  by  his  son.  '  Noi 
what  remains  unpaid  of  a  toll'  Toll  signifies  a  duly  of  custom  payable  at 
wharb  and  the  like.  For  example  :  the  father,  having  obteined  indtilgence 
on  the  grounds  of  friendship  or  the  like,  has  only  discharged  half  of  the 
regulated  customs  which  are  paid  to  the  king's  officers  by  tiaders  resorting 
to  markets  or  the  like  on  the  business  of  trafficic  ;  returning  home  be  happens 
to  die  :  in  that  esse,  the  remainder  need  not  be  paid  by  his  son.  The 
same  term  (hilta)  also  signifies  a  nuptial  present  given  to  a  bride  at  die 
time  of  her  marriage  and  the  like. 
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201. 

YbIhaspati  : — The  sons  are  not  compellable  to  pay  sums  due  \>y  their 
father  for  spirituous  liquors,  for  losses  at  play,  for  promises  made 
-without  any  considemtion,  or  under  the  influence  of  lust  or  of 
-wrath ;  or  sums  for  which  he  was  a  surety,  except  in  the  cases  he/ore 
vnentifmed :  or  a  fine,  or  a  toll,  or  tbe  balance  of  either. 

Sums  due  for  spirituoua  liqaois,  or  losses  at  play,  money  idly  promised, 
and  the  baUnoi  of  a  fine  oi  toll,  have  been  already  eipUined-  A  prumise 
made  under  the  influence  of  lusl^  or  under  the  influence  of  wrath,  shall  \m 
subsequently  eipliuned.  The  Rdrtaeara. 

liisKA  expounds  presents  idly  nude,  presents  idly  pTonnsed.  He  cod- 
ceives,  tl^at  were  they  actually  given,  they  must  necessarily  be  delirered, 
because  the  property  of  the  father  is  divested. 

202. 
G6TAHA : — Money  dae  by  a  surety,  a  commercial  demand,  a  toll,  the 
price  of  spirituous  liquors,  a  loss  at  play,  and  a  fine,  shall  not 
involve  the  sons  of  the  debtor. 

Debts  originating  in  suretldiip,  commerce  and  the  rest,  shall  not  involTe 
the  SODS  3  they  shall  not  be  pud  hj  the  sons  of  the  debtor. 

The  Ranatara. 

This  appears,  on  a  cursory  view,  to  be  the  purport  of  the  gloss :  a  debt 
incurred  by  becomiag  a  surety  (for  instance,  a  man  has  become  surety,  and 
the  debtor  dying,  the  sum  becomes  due  by  the  surety ;  a  debt  so  inconed), 
a  debt  contracted  for  commerce,  for  a  toll,  for  spirituous  liquors,  for  a  loss  tX 
play,  for  a  fine,  need  not  be  paid  by  the  son  of  the  debtor ;  he  shall  onl; 
discharge  a  debt  incurred  on  a  moral  consideration,  or  for  an  usual  cause,  oi 
for  the  support  of  the  family. 

VicBBSPATi  MiSBA  cxpooiids  "  sums  for  which  he  was  a  surety,"  saw 
due  by  a  debtor,  for  whose  appearance  or  honesty  he  was  surety ;  these,  ud 
sums  become  due  by  the  father  in  commerce  or  the  like,  shall  not  involve  iIm 
sons.  He  expounds  the  text,  sums  due  by  a  surety  for  the  appearance  oi 
hones^of  the  debtor,  because  he  thinks  tbe  sonof  a  surety  for  payment  mnst 
necessarily  discharge  the  debt,  under  tbe  text  of  Mbhd  (150).  Uone? 
due  in  commerce  may  be  thus  instanced ;  some  person,  making  a  con- 
tract -with  this  man's  father,  delivered  certain  sums  of  money  to  him,  U 
the  price  of  barley  or  the  like,  on  an  agreement  in  this  form,  "  I  shall  leceive 
an  advantage  above  the  quantity  which  may  be  equivalent  to  the  sum 
advanced  at  a  price  to  be  arbitrated  by  five  persona  :"  the  vender  dies,  tdCer 
delivering  to  tiie  buyer  goods  equivalent  to  the  advance  at  the  arbitrst«d 
price  ;  the  remainder  need  not  be  delivered  by  the  snn.  Ag^  :  the  price  of 
spirituous  liquors,  tbe  cost  of  dice  and  the  like,  a  stake  at  play,  a  fine  origin- 
ally small,  or  the  balance  of  a  hu^  fine,  need  not  be  paid  by  a  son  ^ 
the  death  of  his  father. 

Both  these  opnions  shall  be  discossed :  and  first,  the  gloss  d  tbs 
Rtlndcara,  Since  the  word  "  debt"  does  not  occur  in  Uie  text  of  Q6tajii, 
what  should  suggest  "  a  debt  contracted  in  consequence  of  suretiship  f   It 
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vould  be  iDCODsistent  nith  the  reason  of  the  law.  If  the  father  were  surety 
for  payment,  tlie  debt,  though  contracted  by  a  straoger,  must  be  paid  by 
hia  hod;  aa  is  ordained  in  the  eystem  of  jurispnidence  :  bow  can  it  bereaeon- 
able  that  the  son  should  not  in  this  case  discharge  the  debt  though  actually  • 
coDtracted  by  his  father  p  It  is  also  said,  that  a  debt  contracted  on  a  com- 
mercial account,  need  not  be  paid  by  the  son  :  how  can  that  be  pertinent  ? 
Why  should  not  the  debt  be  paid  by  the  son,  who  participates  in  the  benefits 
of  that  traffick  or  is  at  least  naturally  competent  to  benefit  by  it  ?  If  the 
term  {tuka)  be  explained  a  nuptial  present  instead  of  a  toll,  it  has  been 
already  mentioned,  that  a  debt,  though  contracted  by  another  on  this 
tccount,  must  be  admitted  by  the  master  of  the  family  ;  vihj  should  not  tha 
son  admit  such  a  debt  contracted  by  hia  father  p  If  it  be  explained  a  toll 
payable  at  a  wharf  or  the  like,  that  is  a  cause  cojisistent  with  usage 
nn^  good  moralt ;  it  nppears,  therefore,  that  it  ought  to  be  paid.  Why  ehould 
not  a  debt  contracted  for  the  payment  of  a  fine  be  diacbai^ed  by  the  son  ? 
Since  a  man  atones  for  hia  crime  by  paying  the  fine,  a  debt  contracted  to 
discharge  a  fine  is  contracted  on  a  moral  account.  Let  it  not  be  objected, 
that  this  text,  being  placed  under  the  title  of  Debt,  positively  conoema  debt 
alone :  and,  since  it  is  a  rule  not  to  strain  a  text,  even  money  borrowed,  or 
otherwise  due,  on  account  of  a  fine,  need  not  be  paid  by  a  son.  In  his  gloss 
on  the  text  of  Menu  above  cited  (161),  CcluSoabhatta  says,  after  the  death 
of  his  father,  a  son  is  not  liable  for  the  payment  of  a  fine  or  toll,  or  the 
balance  of  either,  which  was  demaud&ble  from  his  father.  Be  does  not  say, 
that  a  debt  contracted  on  account  of  a  fine  need  not  be  paid. 


Vy^A  also  decl&rea : — Neither  a  &ne,  nor  a  toll,  nor  the  balance  due 

for  either,  shall  be  7ie<X8aarily  paid  by  the  son  of  the  debtor ;  nor 

any  debt  for  a  cause  repugnant  to  good  morals. 

On  this  text  the  authors  of  the  Betndeara  comment :  since  the  halanco 
of  a  fine  is  suggested  by  the  geaeral  term  "  a  fine,"  and  is  nevertheless 
repeated,  the  sense  must  be,  thM  if  the  amercement  be  great,  it  must  be  paid, 
but  not  the  small  arrear  of  such  a  fine  ;  but  if  the  amercement  be  small,  no 
part  of  it  need  be  paid  AytAexm  :  consequently  "fine,"  in  this  text,  signifies 
au  inconsiderable  fine ;  and  "  toll,"  an  inconsiderable  toll.  In  like  manner, 
since  YtIsa  and  Memo  have  noticed,  under  the  title  of  Debt,  fines  and  the 
like  which  are  not  debts,  it  is  not  reasonable  to  exjdain  the  words  fine  and 
toll,  which  occur  in  the  text  of  Q6tama,  as  signifying  debts  contracted  for 
aach  causes.  Consequently  "  debt,"  in  the  gto<iS'  of  the  Betndcara,  signifies 
viowy  due,  or  sums  similar  to  debts.  It  therefore  coincides  with  the  gloea 
of  HisEA.  Or  the  text  of  G6taui  may  be  expounded  in  this  manner.- 
The  terms  may  he  conntctai,  and  signify  a  commercial  toll,  or  duties  pay- 
able at  wharfs  and  the  like.  "  Commercial  toll"  may  nevertheless  intend 
nuptial  presents  also. 

The  expresuon  in  the  text  of  VtXsa  (translated  "  any  debt  for  a  cause 
repqgnaut  to  good  m<»ulB")  is  explained  by  Mibba,  'excluded  from  usnal 
causes.'  Consequently  tliat  debt  which  is  contracted  for  some  civil  purpose 
consistent  with  the  prescriptive  usage  of  good  men,  must  be  paid  by  sons 
and  the  rest ;  but  if  it  be  the  reverse,  it  need  net  be  discharged. 

In  fact,  the  import  of  the  expression  used  by  ViisAis  this  :  after  tha 
death  of  the  father,  a  fine  due  by  him  need  not  be  paid  by  his  son ;  surely 
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the  ba]ftnoe  of  a  fine  need  not  be  paid  :  but  if  the  soq,  etroDOou&ly  paying  » 
fioe  to  the  king,  bave  left  some  part  of  it  undisdiarged,  and  be  now 
impleaded  by  auy  mao,  that  fine,  due  by  tba  father  was  aot  payaUe  by  the 
Bon,  and  therefore  be  sbfdl  not  dischai^e  the  balaeoe  of  it.  N<»r  shall  he 
receive  back  what  be  had  paid  to  the  king :  the  secnod  term  is  only  pro- 
pounded to  forbid  the  payment  of  a  mere  tialance.  The  difficulties  which 
vill  be  noticed,  may  be  accordingly  removed. 

Tbey  are  as  follow  :  among  the  many  vartons  fines  ascending  to  the 
highest  amercement,  it  is  difficult  to  determine  which  shall  be  deemed  eon- 
siderable,  which  inconsiderable  :  and  no .  reason  appears  why  ao  iiicousider- 
able  fine  should  nut  be  paid,  and  why  a  considerable  fine  should  be  paid. 
Again  ;  if  a  very  small  part  of  the  greatest  fine  have  been  paid  by  the  father, 
it  is  agreed  on  ^1  bauds  that  hia  son  shall  not  be  compelled  to  digchargs  the 
remainder :  bat  in  another  case,  he  must  discharge  the  whole  fine  due  by  the 
father,  amounting  to  somewhat  lees  than  that  greattiifiTie  ;  which  forma  a 
great  disparity.  This  and  other  ohjtelioTis  may  bt  urged.  A.  debt  con- 
tracted for  the  making  of  a  garden,  pool,  or  the  like,  nndertaken  on  religious 
oonsid  emtio  til,  must  be  considered  as  incurred  for  religious  purposea  It 
appears  that  a  debt  contracted  for  the  structure  of  a  house,  a  garden,  or  the 
like,  to  be  enjoyed  by  future  generations,  or  for  increase  of  wealth  by  com- 
merce, must  be  paid  by  a  son  who  enjo3>s  tlie  benefit  of  it,  or  is  competent 
to  enjoy  it.  Even  a  debt  contracted  for  the  sake  of  wearing  delicate  apparel 
and  the  like,  must  be  paid  by  a  sou,  since  it  has  not  been  enumerated 
among  debts  which  he  need  nut  discharge.  This  is  right  Some,  however, 
think  that  this,  like  money  idly  promised,  need  not  be  paid  by  the  son. 

Here  an  inoidental  oI)serTation  may  be  made  :  when  a  man,  unable  to 
make  immediate  payment  of  tolls  due  at  wharfs  or  the  like,  gives  a  surety 
to  the  king's  officer,  and  both  the  merchant  and  surety  afterwards  die,  it 
shall  not  in  that  caes  be  paid  by  the  son  of  the  surety  ;  for  there  would  be 
great  disparity  in  requiring  from  the  son  of  the  surety  payment  of  that 
which  need  not  be  paid  by  the  son  of  the  merchant  bimeelf.  Consequently, 
whatever  muet  be  discharged  by  the  son  of  a  debtor,  that  only  need.be  did- 
ohai^ed  by  the  son  of  a  surety  for  payment. 

CIttItaka  explEuus  promises  made  under  the  influence  of  lust  or  of 
wrath. 

204. 
CAtyAtaha  : — What  a  man  has  promised,  with  or  without  a  writing, 

to  give  to  a  woman  who  had  another  husband  before,   let  the 

jadge  consider  as  a  debt  contracted  under  the  influence  of  lust : 
2.    Bat  what  has  been  promised  to  gratify  resentment,  by  hurting 

anotk&i',  or  destroying  his  property,  let  the  judge  consider  as  a  debt 

incurred  under  the  influence  of  wrath. 

Hence  the  mle  cannot  be  strained.  Hisra. 

Consequently,  when  the  expression,  "  inoaried  under  the  influeoce  of 
lust,"  is  tt^en  in  its  literal  sense  ;  what  is  promised  by  a  man  to  his  own 
wife  might  be  considered  as  a  debt  incurred  under  tbe  influence  of  lust :  to 
prevent  snoh  wrest,  CiTviTANA  has  propounded  this  particular  explanation. 

What  has  been  promised,  with  or  withoat  a  written  engagement,  to  a 
woman  who  bad  another  hnsband  before,  or,  if  that  suffice  net,  what  has 
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been  borrowed  and  giyeu  to  her,  is  a  debt  contracted  under  the  influence  of 
loBt^  The  ezpreBdou,  "  a  voman  whu  bad  another  husband  before," 
inteoda  only  a  woman  not  Itgaliy  manied  to  the  giver.  The  Relndeara. 

1b  not  that  nbicb  is  promised  to  a  woman  who  had  another  hneband 
before,  alone  conndered  as  granted  under  the  influence  of  lust  ?  why  should 
the  author  add,  "  borrowed  and  given  to  her  F"  The  objection  is  ill-founded 
since  "debt"  would  be  unmeaning.  "Not  legally  married,"  signifies 
not  legally  married  to  the  party  tumself .  Consequently,  whatever  is  pro- 
mised, or  borrowed  and  given,  for  the  abdnction  of  a  woman  with  whom 
intercouise  is  criminal,  must  be  considered  as  a  debt  incurred  under  the 
influence  of  lust. 

The  second  verse  is  explidned  in  the  Retndeara ;  what  is  borrowed  to 
give  away  for  the  purpose  of  destroying  another's  property,  or  iiguring 
another  man  through  resentment,  ia  a  debt  incurred  under  the  influence  of 
wrath.  Here  debt  must  be  understood  to  complete  the  similarity  between 
engagements  made  under  the  influence  of  lust  and  of  wrath.  The  con- 
stnictioo  therefore  is,  "  that  which  has  been  so  promised  let  the  judge  con- 
dder  as  a  debt  incurred  under  the  influence  of  wrath."  It  was  first  promised, 
and  afterwards  borrowed  and  given.  Hence,  resentment  being  roused  by 
nutu^  contention  in  respect  of  some  effects,  one  promises  them  to  prieets, 
declaring,  "  I  will  give  this  to  a  priest  f  not  being  able  to  give  away  those 
effects,  he  wishes  to  give  the  value  of  them,  but,  unable  to  give  it  out  of  hia 
own  property,  contracts  a  debt ;  that  debt  might  be  considered  as  incurred 
under  the  influence  of  wrath.  To  prevent  such  wrest,  CiTXATAJtA  has  pro- 
pounded this  explanation. 

These  alone  are  called  promises  made  under  the  influence  of  lust  or  of 
irrath  before  the  debt  was  contracted.  The  Eetndcara. 

The  meaning  of  the  gloss  may  be  thtis  explained :  when  money  has 
boen  promised  to  an  adultreas,  or  promised  to  gratify  resentment  by  injuring 
another  or  the  like,  it  ia  cursorily  explained,  that  such  are  promises  toads 
under  the  influence  of  lust  or  of  wrath.  Consequently,  a  debt  contracted  to 
fulfil  such  a  promise,  and  money  so  promised,  need  not  be  paid  by  the  son 
or  other  heir.  But  we  explain  "  a  debt  contracted  under  the  iniuence  of 
lust,"  an  obligation  similar  to  a  debt  so  incurred;  the  similarity  consists  in 
the  contract  of  payment  Consequently  that  only  which  was  promised  for 
tile  sake  of  enjoying  an  adultresa,  constitutes  an  obligation  incurred  under 
tiie  influence  of  lust.  Accordingly  StiLAPiNi  has  delivered  the  following 
comment  on  a  text  of  YijNTAWALOYA. 

205. 
YAjNTAWALCTA  : — A  soti  need  not  pay,  in  this  world,  motiej  due  by 

his  father  for  spirituous  liquors,  for  lustful  pleasures,  for  losses  at 

play;  nor  what  remains  nnpaid  of  a  fine  or  toll;  nor  anything 

idly  prooiisod. 

Debts  of  his  father  incurred  on  account  td  spirituous  liquors,  or  for  the 
enjoyment  of  another's  wife,  or  nndertaken  on  account  of  gaming,  for  a  fine, 
or  for  dotiee  at  wharb  and  the  like,  a  eon  need  not  pay.  "  Fa^u^  is  hers 
iUu^tive,  suggesting  also  his  mother.  B^i^pisi. 

Here  the  ezpresaion,  "  incurred  for  the  enjoyment  of  another's  wife," 
extrudes  a  debt  contracted  from  a  money-lender ;  else  the  author  would 
have  said,  mon^  borrowed  for  the  sake  of  obtaining  another's  wife. 
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The  author  of  tlie  JiUaethard  hiia  this  gloes  :  a  debt  iacnired  by  a 
drinker  of  spiritnona  liquora,  or  under  the  influence  of  lost  for  the  sake  of 
enjoying  a  voman,  or  caused  by  losses  at  play,  what  remains  dae  of  a  fine  or 
bill,  and  money  idly  promised,  that  ia,  promised  to  impoetom,  bards,  or 
wrestlers  ;  (for  it  is  declared,  "  Fruitless  is  a  present  given  to  an  impostor, 
a  bard,  a  wrestler,  a  quack,  a  flatterer,  a  knave,  a  fortune- teller,  a  spy,  or  a 
robber  ;"}  all  sutji  debts  incoried  by  the  father,  his  son,  or  other  faeir,  need 
not  pay  to  the  vintner  and  the  rest. 

It  appears  from  the  expression,  "to  the  vintner  and  the  rest,"  that  the 
price  of  epirituoos  liquors  and  the  like,  due  by  the  father,  need  not  be  paid 
by  the  son  to  the  viataer  and  the  rest.  Bat  in  fact  the  interpretation  sug- 
gested in  the  Retndeara,  that  evea  a  debt  contracted  for  such  purposes  ne^ 
not  be  paid  by  the  son,  should  be  admitted  ;  for  the  phrase,  which  occurs  in 
tJie  text  of  TtIsa,  "  nor  any  debt  for  a  causa  repugnant  to  good  morals," 
shows  that  such  debts  need  not  be  discharged  by  the  son.  But  UiBRa  has 
said  nothing  expressly  on  this  subject, 

Tet  a  debt  contracted  by  a  father,  for  the  payment  of  a  fine  to  the  king, 
ought  to  be  diijcbaiged  by  his  son  ;  for  the  last  term,  in  the  following  text, 
is  expounded  dominion  over  tlie  senses  and  a  fine  imposed  by  the  king ;  and 
because  a  fine  has  a  moral  purpose  since  it  expiates  guilt. 

206. 

Menu  : — By  open  confession,  by  repentance,  by  devotion,  and  by 

reading  the  scriptare,  a  sinner  may  be  released  from  bia  guilt ;  or 

by  almsgiving,  by  dominion  over  tbe  senses,  or  by  a  fine  to  ttie 

king  (for  the  word  dama  admits  botb  senses.) 

If  a  fine  be  an  atonement,  even  the  balance  of  a  fine  ought  necessarily 
to  be  paid  by  a  son ;  why  have  Sages  ordained,  in  contradiction  to  tl^ 
reason  of  the  law,  that  it  shall  not  be  pidd  p  The  objection  is  ill-founded ; 
for  the  fine  is  cancelled  by  becoming  a  religious  anchoret  on  the  approach  of 
death,  and  by  other  means.  All  au&ors  have  directed  penance,  not  the 
payment  of  amercemanta,  to  expiate  guilt,  which  is  inferred  from  an  actual 
disease  to  have  been  contracted  in  a  former  existence.  Accordingly  the 
fourth  measure  of  the  text  cited  (206)  is  in  some  copies  read,  "or  by 
almsgiving  in  case  of  his  inability  to  perform  the  other  aclt  o/reHgion."  It 
is,  however,  reasouable,  that  the  balance  of  a  fine  should  be  paid  by  the  son, 
if  his  father  be  absent ;  but,  since  the  son  is  not  his  own  master,  the  king 
cannot  exact  it  by  forcible  means,  or  tbe  like.  This  is  a  demonstrated 
inference. 

In  general  it  is  settled  that  a  debt  contracted  by  a  father  diall  be 
pud  by  the  son  with  interest,  or,  on  failure  of  him,  by  the  grandson  without 
interest :  but  all  agree  that  only  such  debts  as  have  not  been  excepted  by 
any  Sage  need  be  paid.  Therefore,  a  debt  contracted  for  an  immoral 
purpose,  and  money  promised  for  such  a  purpose,  or  idly  promised,  or  pro- 
mised to  the  king  or  other  person  for  the  liquidation  of  a  fine  or  the  Hke, 
and  BO  forth,  need  not  be  pud.  Such  is  the  full  meaning  of  the  law. 
Other  debts  must  be  paid  by  the  successor  to  the  estate,  and  the  rest  in 
order,  on  fiulure  of  persons  first  liable.  But  Miska  holds,  that  they  shall 
be  discharged  without  interest ;  he  asdgna  as  a  reason,  because  it  has  not 
been  dedared  in  this  case,  as  in  Uiat  of  a  son,  that  i&teiest  shall  be  paid. 
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CsANDiBWARi,  StfLAPAKi,  and  the  reBt,  have  not  eipresaJy  noticed 
point.  To  that  inference  it  may  be  therefore  objected,  that  every  Sage, 
ordftina  the  payment  of  debts  by  a  grandson,  declares  that  tliey  shal 
digcharged  without  interest :  but  some  Sages  have  directed  that  a  debt  i 
he  paid  with  interest  by  the  sod  of  the  debtor  ;  others  have  not  uoticijc 
queatioD  of  interest :  cooBtquently,  aa  no  legislator  has  ordained  payi 
with  interest  by  Bnccessors  to  the  eBtate,  so  none  have  ordained  pnyi 
Tithont  intereat ;  the  rule  being  therefore  general,  what  then  should  in! 
paymeat  vith  interest  ?    This  subject  has  been  sufficiently  discussed. 

207. 

TijNTAWALCTA : — Neither  shall  a  wife  or  mother  6e  in  geiieral  ( 

j)dled  to  pay  a  debt  contracted  by  her  husband  or  bod,  nor  a  fa 

to  pay  a  debt  coDtracted  by  his  son,  unless  it  were  for  the  be 

of  the  family ;  nor  a  husband  to  pay  a  debt  contracted  by  his  wil 

208. 

Vishnu  : — Neither  shall  a  wife  or  mother  be  in  general  compelU 

pay  the  debt  of  her  hudbaud  or  sod,  Dor  the  husband  or  son  to 

the  debt  of  his  wife  or  mother. 


NiBEDA  : — A  debt  contracted  by  the  wife  shall  by  no  means  bine 
husband,  unless  it  were/ornec^sadT^  at  a  time  of  great  distre 
man  is  indispensably  bound  to  support  his  family. , 
2.    A  wife  or  mother  shall  not  in  general  pay  the  debt  of  her 
hand  or  sod. 

This  last  hemiBtich  is  cited  on  the  authority  of  Mibba. 
TTnlesB  it  were  contracted  for  the  support  of  the  family  at  a  tin 
gr^t  distress,  a  debt  incurred  by  a  wife  shall  not  bind  her  bunband  :  th 
it  need  not  be  paid  by  her  husbiuid.  The  £etnd 

Both  these  texts  of  Vishkd  and  the  other  legitlator  relate  to  a  wi 
unequal  class  :  but  a  wife  of  equal  class  must  pay  a  debt  contracted  by  t 
even  though,  experiencing  uo  distress.  Wives  of  unequal  cla^  are 
hihited  in  the  Cali-a^v  ;  a  teit  couceniiiig  the  wife  of  equal  class  w 
cited  under  the  title  of  luheritanoe.  Bhavai 

This  is  liable  to  objection,  Wby  is  tba  general  term  "  wife"  taki 
ft  limited  sense  ?  Since  it  is  a  rule  that ;  "  what  might  be  supposi 
excepted,"  what  might  be  proposed  generally  in  respect  of  any  pers< 
thing,  is  alone  especially  excepted  as  relating  to  that  person  or  t 
For  instance  :  it  being  stated  genendly  that  a  father's  debt  shall  hi 
chained  by  his  son,  an  exception  is  made  that  a  debt,  contracted  od  aci 
of  gaming  shall  not  be  paid.  But  in  this  case  there  is  no  such  suppos 
Why  then  is  an  exception  propounded?  It  is  answered,  that  Sages 
eioepted  these  oases,  apprehending  the  hasty  sapposition  that  pay 
might  be  required,  because  these  persons  are  not  unrelated  to  the  d< 
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and  are  naturally  competeat  to  take  his  assets.  For  example :  the  text 
above  cited  (167,  3)  is  illustrative  of  a  geuenl  aeosp,  and  comprehendB 
great-grandsons,  daughter's  Bonn,  and  the  rest.  Consequently,  a  debt  shall 
not  in  general  be  paid  by  any  other  than  a  son,  or  a  son's  son  ;  yet  it  mnst 
be  diHchor^d  by  heirs  ot  every  description,  if  they  have  received  assets. 
TIjntawaiota  propounds  an  exception. 

210. 
YAjntawalctA  : — A  debt  acknowledged  by  her  kuahaiid,  or  contract- 
ed by  her  jointly  with  her  husband  or  son,  or  contracted  by  the 
woman  herself,  mast  be  paid  by  a  wife  or  mother ;  no  other  debts 
shall  a  woman  be  compelled  to  pay. 

"  Acknowledged  ;"  fully  acknowledged.  The  DipaeaUea. 

It  consequently  signifies  a  debt  admitted  by  her  husband  at  the  point  of 
death. 

"  With  borhnaband  orftyn.'"  tbe  particle  is  connective,  and  includea  her 
son  also  ;  hence,  a  debt  contracted  jointly  with  her  husband  or  son,  must  be 
paid  by  a  wife  or  mother.  For  instance  :  her  hnsband  and  son  being  incom- 
petent to  the  management  ofaffairt,  and  the  woman  herself  being  very  ac- 
tive, she  contracts  a  debt  Jointly  with  them  ;  such  a  debt  is  meant.  Or,  the 
fansbaiid  and  son  being  incompetent,  or  being  iiuable  U)  act  by  reason  of 
other  occupations,  she  uses  their  names,  or  oontracts  debt  in  her  own  name 
.  from  a  money-lender  :  in  either  of  these  cases  the  debt  is  contracted  by  the 
woman  herself. 

211. 
CAttXtanA  : — A  debt  contracted  jointly  with  her  husband  or  son,  or 

singly  by  the  woman  herself,  shall  he  paid   by  a  wife  or  mother  ; 

in  such  and  in  no  other  cases  shall  the  debts  contracted  by  them 

be  paid  by  her. 

212. 
NAheda  : — If  a  wife  be  thus  addressed  by  her  lord  at  the  point  <^ 

death,  orjttst  before  a  long  jov/mey,  "such  a  debt  must  be  paid 

by  thee,"  she  must  pay  it,  however  unwilling,  if  assets  were  left 

in  her  hands. 

"  Debts  contracted  by  tbem  f  debts  contraoted  by  her  husband  and  son. 

The  Jietndcara. 

If  the  assets  of  the  husband  have  been  received  by  his  wife,  she  most  pay 
the  deb^"  however  unwilling;"  that  is,  even  though  she  do  not  promise  to 
pay  it.  But  if  the  wife,  so  instructed  by  her  husband  at  the  point  of  deaUi, 
in  these  words, ''  mj  debt  must  be  paid  by  thee,"  do  promiBe  to  dischai^ 
it,  she  mnst  then  pay  it,  even  though  atseta  were  not  left  in  her  hands. 
Such  ia  Missa's  opinion ;  and  he  expressly  declares  it :  '  a  debt,  acknow- 
ledged by  her  husband,  must  be  paid  by  a  wife  ;  and  so  must  a  debt  be  paid 
by  a  childless  widow,  who  Iiaa  accepted  the  care  of  the  assets,  even  thongh 
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she  have  not  accepted  tbe  bnrden  of  tlie  debts ;  for  she  is  sncceesor  to  tba 
eetata'  It  most  be  therefore  noderetood,  that  tbe  debts  of  her  hnsband 
must  be  discharged  by  the  vidow,  who  haa  accepted  the  care  of  the  assets, 
noder  the  test  of  YAjhyavalcxa  (171). 

This  appears  also  to  be  the  opinion  of  Chaiid6swara  ;  for  he  tay» 
in  the  Retndcara,  "  at  the  point  of  death"  ia  illustTative  of  a  general  mean- 
ing. It  therefore  comprehenda  also  one  vho  intends  a  journey  to  another 
conntry,  or  retirement  in  another  order.  But  even  an  instruction  inciden- 
tally addressed  to  the  wife  by  her  husband,  though  not  deceased  or  the 
like,  requiring  her  to  pay  this  debt,  must  be  considered  as  given  with  a 
▼iew  to  Uu  probabititi/  of  deceane.  This  and  otJier  points  mnst  be  coosid- 
ered. 

213. 
Mareda  :— a  childless  widow  must  pay  the  debt  of  her  sister  enjoin- 
ing payment ;  or  whoever  receives  the  assets  left  by  that  meter, 
mnst  pay  her  debts. 

On  the  death  of  one  of  tno  sisters  left  as  coparceners  in  the  honse  of 
their  father,  who  had  no  male  issue,  the  debt  of  that  sister  must  he  dia  - 
charged  by  the  surviving  sister  enjoined  to  pay  it.  Such  is  the  sense  of  the 
fiist  bemisticb.    Or  any  other  who  takes  the  succsssion  must  pay  that  debt. 

The  Setndcara. 
Ybihasfati  also  directs,  that  a  father  ihould  pay  a  debt  contracted  by 
his  son. 

214. 

V^BASPATi : — A  debt  contracted  by  a  sod  shall  be  pud  by  the  father, 

if  be  promised  payment;  or  he  may  pay  it  from  affection  to  his  son : 

but  unless  he  promise,  he  cannot  be  CHnpelled. 

"  If  he  promised  payment,"  or  aiuhorited  tite  eoniraetmg  of  the  dehl ; 

for  instance,  if  the  father  told  tiie  creditor  "  lend  money  to  my  son,"  or  if  he 

told  his  son  "  borrow  money  to  maintain  your  own  grandmother." 

"  From  affection  to  his  son :"  having  contracted  a  debt  unauthorized  by 
his  father,  the  son  dies  ;  if  hia  father,  reflecting,  "  should  the  debt  remain 
unpaid,  ray  son  will  go  to  a  region  of  honor,''  be  disposed  to  discharge  tlie 
debt  tJirough  affection  to  his  son,  he  may  pay  it ;  but  otherwise  he  need  not 
pay  it :  consequently,  a  debt  contracted  by  a  son  need  uot  be  paid  by  his 
father,  unless  spontaneously,  or  in  consequence  of  a  promise. 

215. 
CAttAtana  : — By  the  general  rule  of  law,  a  father  need  not  pay  the 
debt  of  bis  soi ;  but  he  must  pay  it,  if,  either  at  the  time  of  the 
loan,  or  afterwards,  he  promised  payment. 

"  Promised"  here  ugnifiea  stipulated  at  the  time  of  receiving  the  loan ; 
fant  promised  after  receiving  the  loan  is  conveyed  by  the  expression,  "  subse- 
quently agreed  to,"  or  proinised  afterwards.    Son  is  here  taken  illustratively. 

The  Retndcara. 

These  tenna  consequently  fall  within  the  sense  of  the  eipresaion  used  in 

the  text  of  VsiHASPATi,  and  the  texts  therefore  coiudde.    "  lllnstrativaly  ;" 

Bb 
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even  a  debt  contracted  by  a  wife  ur  the  rest,  must  be  pud  by  her  husbuil 
and  the  rest,  if  he  gave  prenona  or  snbBeqnent  aasent,  acd  the  wife  or  other 
debtor  be  unable  to  discharge  it,  or  die.  Jiere  the  word  "  sod"  being  consid- 
ered as  illiutratire  of  a  general  sense,  it  may  comprehend  presumptive  heira 
of  the  same  person,  who  lire  together,  and  partake  of  Iha  same  food. 


216, 

YiJHTAWALCTA : — If  the  wife  of  a  herdamao,  a  Tintnor,  a  dancer,  s' 

'washermaD,  or  a  hunter,  contract  a  debt,  the  husband  shall  pav  it; 

because  his  livelihood  chiefly  depends  od  the  labour  of  such  a  wife; 

217. 

VbIhaspati  ; — The  husband,  being  a  vintner,  a  hunter  or  fowler,  a 

vasher,  a  lierdsman,  a  shepherd,  or  the  like,  shall  pay  the  debt  of 

his  wife  :  it  was  contracted  in  the  concerns  of  the  husband. 

These  hnebands  shall  be  compelled  to  pay  the  debts  of  their  vivn. 
"  Because"  should  be  here  supplied  ;  and  the  construction  is,  because  tha« 
debts  were  contracted  by  them  in  the  concerns  of  their  husbands.  Conse- 
quently,  a  debt  may  be  contracted  by  a  wife  in  the  concerns  of  her  hnsbuid, 
ii  they  reqnire  such  a  debt. 

218. 
NXbeda  : — Except  the  wife  of  a  washer,  hunter,  herdsman,  or  vintner; 

for  the  livelihood  of  such  a  husband,  and  the  support  of  his  family, 

depend  on  her. 

This  must  be  connected  for  interpretation  with  the  text  above  dt«d 
(20d,  I),  in  this  manner ;  a  debt  contracted  by  a  wife,  excepting  the  wife 
of  a  washer,  &c.,  shall  not  be  pud  by  her  husband.  The  reason  is  subjoined  i 
and  here  again  "  because"  must  be  supplied ;  or  the  second  particle  has  tia 
causal  sense. 

Here  "  wasbei^'  and  the  rest  are  mentioned  indeterminately.  In  bei, 
whatever  be  his  class,  if  the  husband's  livelihood  depend  chiefly  on  the  bboni 
of  his  wife,  he  must  discharge  a  debt  contracted  by  her,  lather  he  be  a 
priest  or  a  washer :  but  he  whose  livelihood  does  not  depend  on  his  ink, 
whether  he  be  a  washer  or  a  priest,  shall  not  pay  his  wife's  debt.  His  is 
noticed  by  Mibba  :  ht  Mpi,  '  in  other  cases  also,  wherever  the  wife  hss  tbs* 
chief  management,  there  is  no  restriction  of  class  ;  the  wife  alone  conduct)  all 
affairs,  the  husband  is  absolutely  ignorant  of  every  transaction.'  Accord- 
ingly it  is  observed,  that,  iu  the  province  of  Cdmari^M,  almost  every  ciiil 
tr^uaction  is  now  conducted  by  women. 

But  this  is  merely  a  vague  description ;  for  a  debt  contracted  by  Ibe 
wife  of  a  £rdhmana  and  so  forth,  for  the  support  of  the  family,  must  also  be 

Eaid  by  the  chief  of  that  family.  From  the  resson  assigned,  "  because  bie 
velihood  chiefly  depends  on  the  labour  of  such  a  wife,"  it  appears  that  idj 
other  persons,  of  whom  the  livelihood  depends  on  the  labour  of  their  vires, 
must  pay  the  debt  contracted  by  those  vrives.  This  is  admitted  in  the 
MUdcAard,     Cn&nstswARA  also  aakee  the   same  observation;  <  the  <^ 
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cumstance  of  his  livelihoixi  depending  on  tbe  l&bourofhis  wife,  is  particu- 
larly intended  ;  not  suy  reatriution  of  class.' 

Here  it  should  be  remarked,  that  they  are  only  mentioned  approximate- 
ly ;  for,  the  husbnnds  being  constantly  occupied  in  washing  clothes,  attending 
cattle  and  the  like,  and  therefore  unable  to  provide  neceaaarieB  for  consump- 
tion ;  atid  such  being  the  practice  of  certain  other  p&tsona,  the  providing  of 
necessaries,  like  othtr  household  busineBs,  is  conducted  by  their  viivea  olontt. 
It  is  the  same  also  in  respect  of  husbandmen  and  the  rest.  However,  a  debt 
contracted  by  any  married  woman,  who  presides  ooer  her  hiubantTt  household, 
for  the  support  of  iier  own  brother's  family,  need  not  be  paid  by  the  bus- 
band,  any  more  than  the  debt  of  a  father  contracted  under  the  influence  of 
hist ;  but  olh«r  debts  contracted  by  his  wife  must  be  paid  by  tiie  husband. 

219. 
CiTTiYANA ; — A  debt  which  is  contracted  by  a  wife  or  motherfor  the 

behoof  of  the  family,  when  her  husband  or  son  is  gone  to  a  foreign 

country,  afterauthorizing  f^^an^must  be  paid  by  tfaehusband  or  son. 

If  a  husband  or  son,  intending  a  journey  tb  a  foreign  country,  and  being 
asked  by  his  wife  or  mother  for  food  and  riument,  tell  her,  "  contract  debts  ;" 
the  debt  contracted  b;  her  must  be  p&id  by  him  when  he  returns  to  his 
own  home.  "  After  authorizing  the  loan"  is  an  approximate  eipression  ;  for, 
even  though  be  did  not  authorize  it,  the  reasoning  would  be  the  same. 

The  Retndeara. 

The  meaningis,  if  he  go  abroad  without  making  provision  for  her  food, 
veatore,  and  the  like.  "  When  he  is  gone  to  a  foreign  country,"  is  also 
illustrative  of  a  general  sense ;  the  same  rule  shonld  beadmitted  even  though 
he  remain  at  borne.  As  is  mentioned  in  tbe  Setndcara  ;  '  if  he  remain  at 
home,  or  go  abroad,  without  aasigniug  any  subsistence  to  ^is  wife  or  mother.' 
This  again  is  merely  ilhistratire  ;  hence  such  a  debt,  even  though  contract- 
ed by  a  minor  son  or  daughter,  must  be  discharged. 

Here  an  ohi^ervatiou  maybe  made:  a  debt  contracted  by  a  mother  for 
religious  purposes  and  tbe  like,  must  be  diechai^ed  by  her  son.  Suppose  a 
man  whose  son  is  an  infant,  and  whose  wife  has  contracted  a  debt  jointly 
with  her  husband,  but  he  diea,  and  his  son  inherits  his  property  ;  in  that 
case,  by  whom  sbould  the  debt  be  paid?  By  tbe  son  alone,  for  he  is  under 
a  double  obligntion  to  discharge  the  debt :  wider  a  civil  obligation,  because 
lie  holds  assets ;  ujuier  a  moral  obligation,  because  he  is  sod  of  the  deeeaud. 
But,  if  tbe  debtor  leave  no  assets,  wliat  should  follow  F  It  is  replied,  the 
ton  nevertheless  ought  to  pay  tlie  debt ;  for  redemption  from  debt  is  stated 
as  tbe  benefit  arising  from  male  offspring  alone,  since  the  text  of  NIreda 
(188)  describes  the  wish  for  male  offspring  as  originating  in  the  wish  to  be 
liberated  from  debt :  sensual  delights  and  male  offspring  are  described  as 
the  benefit  accruing  from  a  wife,  by  a  text  of  the  Gdlied  purdna,  "a  wife 
affords  delight  and  male  offspring  ;"  oonseqnenlly,  if  there  be  a  son  produc- 
ed by  her,  why  should  tbe  wife,  who  has  afforded  other  benefit,  discharge 
the  debt  t  It  is  accordingly  remarked  in  the  MitduharA,  that  '  a  debt  con- 
tracted by  a  wife  jointly  with  her  husband,  must,  on  failure  of  the  husband, 
be  paid  by  the  wife,  if  she  have  no  male  issue.' 

Thus  the  divine  Cilidjba  says  in  the  Ragkuvania,  "  bliss  in  another 
woiM,  and  parity  in  this,  spring  Ixodi  devotion  and  alms  ;  but  progeny  of 
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pare  race  contributes  to  prosperit;  in  the  otber  world  as  well  as  in  this." 
And  again,  in  thu  same  work  ;  "  thinking  obhitions  will  be  hardly  obtained 
after  me,  the  majta  of  my  anoeBton  taste  the  water,  which  I  reguiarlj  offer, 
warmed  by  their  ughfi."*  Of  thoBt!  passages  the  meaning  is  this  :  in  another 
world,  prosperity  or  ouBpioioua  fortune,  thnt  is,  the  bliss  of  heaven,  is 
attained  ;  in  this  world,  auspicious  fortune,  that  is,  the  diecharge  of  debts,  i» 
obtained  :  meaning  debts  to  the  deities,  to  progenitor?,  to  hoi;  sagee,  and  to 
men.  The  second  'verse  is  a  speech  of  a  mighty  king  named  Diljpa,  who 
was  childless.  It  lias  this  moaning :  water  has  been  presented  in  th<t  form  of 
oblations  to  ancestors  by  me  Dilipi  ;  bnt  my  anii^etors  taste  the  water 
warmed  by  their  sighs  :  he  assigns  the  canse  of  their  aighs  ;  after  me  Diupa 
it  will  be  difficult  to  obtain  oblaliom  o/*  water  :  reflecting,  "  by  whom  will 
it  be  presented,  since  he  has  no  son,"  they  emit  warm  sighs.  Therefore, 
wanting  progeny,  ancestors  alao  sigh  with  sorrow.  It  is  hereby  indicated, 
that  the  birth  of  a  aon  relieves  anetstori  &om  this  misery. 

If  there  be  both  a  great-grandson  who  has  succeeded  to  the  estate,  and 
a  widow,  what  should  be  ruled  ?  There  is  no  difficulty  in  that  case,  bevause 
whoever  takes  the  estate  of  the  deceased,  must  also  maintain  those  whom 
the  deceased  was  bound  to  support.  Sinca  food  and  raiment  must  necessarily 
be  furnished  to  the  widow  ;  from  parity  of  reasoning,  money  euEBcient  to 
discharge  the  debts  of  her  husband,  which  are  payable  by  her,  must  aUo  bo 
supplied.  But  if  the  debtor  leave  no  assets,  his  great-grandson  does  ^ot 
sncceed  to  any  esttite :  the  widow,  however,  has  several  property,  such  as 
jewels  and  the  like  ;  the  debt  should  in  that  case  be  discharged  by  her  out 
of  that  property,  for  Sages  have  declared  her  liable  to  the  payment  of  debts. 
This  and  other  points  may  be  reasoned  by  the  wife.  Viehnd  also  declares, 
that  debts  must  be  paid  by  those  who  take  the  assets. 

220, 
Vishnu  : — He  who  takes  the  assets  of  a  man  leaving  do  male  issue, 

must  pay  the  sum  due  by  him, ;  and  so  mtiM  he  who  has  the  care 

of  the  widow  left  by  one  who  had  no  assets. 

"Sum"  Idkana)  here  signifies  debt;  the  same  term  In  the  subsequent 
phrase,  "  who  had  no  assets"  (adhana),  signifies  wealth.        The  Hetndcara. 

Two  sous  have  succeeiled  to  the  estate  on  the  death  of  the  fatlier ;  in 
his  life-time  the  father  had  commanded  one  son  to  pay  a  certain  debt ;  what 
is  the  rule  of  decision  in  that  case  ?  Although  both  he  equally  successors 
and  sons  of  the  deceased,  that  son  only  who  received  the  injunction  must 
pay  the  debt ;  for  he  is  bound  to  fulfil  his  father's  commands.  But  if  the 
other  son,  confiide ring  it  as  a  moral  duty,  ppotit^meously  give  his  proportion- 
ate share,  it  should  be  accepted  :  else,  how  could  the  moral  obligations  of 
that  other  sou  be  fulfilled ;  for,  be  who  received  the  injunction  should  fulfil 
his  father's  commands  without  distressing  the  second  sou.  Yet,  if  the  second 
son  delude  hia  brother  by  this  declaration,  "  1  am  tny  father's  son  as  well  as 
he,  I  therefore  will  pay  my  proportionate  share  of  the  debt,"  and  do  not  pay 
his  sliare  of  the  debt  to  the  creditor,  it  must  be  fully  discharged  by  him  who 
recoived  the  command  ;  for  his  father,  dreading  immoral  consequences,  gave 
the  order  through  apprehension  of  such  deceit  or  the  like.  If  a  father,  in 
such  a  case,  give  land  or  similar  property  to  any  oue  eon  with  such  an  in- 
struotion,  surely  the  debt  must  be  discharged  by  him  alone  ;  and  he  shall  take 

•  The  verwB  are  only  quoted  in  part  ;  I  iwort  the  traailation  at  larBe, 
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the  whole  property  given  by  his  father  on  this  contideration,  and  his  propor- 
tiouate  share  of  other  property  left  by  his  father.  The  subject  has  been 
further  diacnssed  already. 

On  failoie  of  persons  holding  assets,  he  who  has  the  care  of  the  wife 
most  pay  the  debt,  under  the  rule  of  Visbrd  (320)  and  text  of  Yajmia- 
WAXOTA  (171).    NiBKDA  declares  it  with  a  particular  explanation. 

221. 

NAbeda  . — He  who  possesses  the  last  of  disloyal  wives,  or  the  first  of 

twice  married  wooieD,  must  pay  the  debt  contracted  by  her  husband. 

The  sense  is  this  :  of  four  sorts  of  women  wiUully  libidinous,  or  disloyal, 
bee  who  is  lost  or  fourth  in  the  enumeration  ;  and  of  three  twice  married 
women,  her  who  is  first  descnbed  :  he  wbo  takes  either  of  these  two  women 
shall  pay  the  debt  contracted  by  the  husband,  and  not  the  debt  contracted 
by  the  husband  of  any  other  woman.  Chandebwaba. 

Cousequently,  he  who  takes  a  twice  married  woman  of  the  second  or 
third  description,  or  a  disloyal  wife  of  the  first,  second,  or  third  description, 
shall  not  pay  the  debt  contracted  by  her  hnsb^d.  The  tame  legislator  pro- 
pounds the  distinctions  of  twice  married  vomea  and  disloyal  wives,  (Book 
IV,  V.  168.) 

If  a  man  wed  a  girl  whose  marriage  has  been  already  celebrated  but  not 
cousunuoated,  he  must  pay  the  debt  of  her  first  husband,  because  he  has 
taken  in  marriage  a  girl  already  espoused  by  another. 

That  girl  who  is  tacitly  or  expressly  contracted  to  one  man  by  her 
parents,  considering  the  laws  of  the  district,  or  reflecting,  "  the  laws  of  onr 
country  are  not  violated  by  giving  the  damsel  to  that  man,  though  ugly  ;" 
("  laws"  are  in  the  plural  number  with  a  comprehensive  sense,  including  the 
laws  of  families  and  laws  iu  general ;)  if  such  a  girl  contract  an  affection  for 
another  man,  handsome  or  rich,  and  vdlfally  accKle  to  him,  she  is  considered 
as  the  second  twice  married  woman.  The  text  (Book  IV,  v.  168,  8)  is  also 
read  wtpanncudhetA  iustead  of  utpanndwkad  ;  this  reading  tlie  author  of  the 
MitdcsJiard  explains,  "  becoming  disloyal." 

If  the  same  kinsmen,  tacitly  or  expressly  affiancing  a  damsel  to  one 
man,  but  deluded  by  beauty  or  the  like,  give  her  in  marriage  to  another,  she 
is  considered  as  the  third  twite  married  woman.  The  distinction  between 
the  second  and  third  arises  from  this  difference,  that  in  one  instance  the 
tecond  marriage  w  the  act  of  her  kinsmen,  and  in  the  other  it  ie  not  the  act 
of  her  kinsmen.  In  these  oases,  since  the  first  husband  had  not  actually 
received  the  damsel,  the  debt  contracted  by  the  first  husband  shall  not  be  paid 
by  her  second  lord.  By  "  parents"  and  "  kinsmen"  must  be  here  under- 
stood  her  father,  paternal  grandfather,  or  other  persons,  who  have  a  right  to 
dispose  of  her  in  mimiage. 

Whether  she  have  bora e  children,  or  be  diildless,  (intimating  generally 
one  who^e  marrl^e  has  been  consummated,)  a  woman  who  clings  to  another 
man  during  her  husband's  life,  through  lust,  (or  avarice,  or  any  inegul» 
appetite,)  is  the  firat  disloyal  wife. 

Her  husband  being  living,  she,  who  deserts  him,  and  gives  herself  to 
another  man,  saying  "  I  am  thine,"  but  afterwards  returns  to  her  first  hus- 
band, again  saying  "  I  am  thine,"  is  the  second.  Bhe  is  distingnished  from 
the  fourth,  because,  in  respect  even  of  her  wedded  husband,  she  is  a  woman 
previously  enjoyed  by  another. 
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Aitej  the  death  of  her  husb&nd,  .->  wom&n,  livuig  in  his  familjr,  vhether 
unguaided  or  guarded,  who  receives  the  caresses  of  another,  through  camat 
desire,  is  the  third  disloyal  wife.  lu  fact,  she  is  similar  to  the  first,  but  dis- 
tinguished bj  the  circumstance  of  her  husband's  decease,  whereas  the  hus- 
band of  the  first  was  living.  "  Leaves  his  brother  or  other  kinsmen," 
(Book  IV,  V.  IStf,  7) ;  that  implies,  that  she  so  acted,  though  opposed  by  her 
husband's  brother  and  the  rest :  it  denotes  her  sinning  in  secret. 

Or  the  phrase,  "leaves  his  brother  or  other  kinsmen,"  ma;  intend  the 
case  of  troth  verbally  plighted  ;  and  the  term  "  brother  or  kinsman"  may 
comprehend  eveiy  iapirtda  of  equal  class.  Thus,  if  the  affianced  husband  of 
a  girl,  who  was  tacitly  or  verbally  given  in  marriage,  die,  and  she  receive  Ute 
em  braces  of  a  stranger,  or  a  person  not  related  within  the  degree  of  a  laptnda, 
she  is  considered  as  the  third  disloyal  wife  ;  not  as  a  twice  married  woman. 
This  may  be  understood  from  the  ambiguous  terms  of  the  text.  But  if  she 
receive  the  embraces  of  a  man  of  equal  diss  on  failure  of  tapiadas,  she  is  a 
twice  married  woman  of  the  second  description.  For  in  the  definition  of  the 
third  twice  married  woman,  (Book  IV,  v.  168,  4)  the  terms  "lapiniia  of 
equal  class"  occnr.     Thos  some  expound  the  texts. 

On  this  we  remark,  that,  after  the  death  of  her  husband,  if  a  woman,  pre- 
viously authorized  by  him,  receive  the  embraces  of  his  brother  for  the  sake 
of  male  offspring,  there  is  no  ofi'ence  :  heuce  it  is  specified,  "  through  carnal 
desire,"  and,  "  who  leaves  his  brother  or  kinsmen."  If  she  pass  by  hia 
toother  or  kinsman,  and  receive  the  embraces  of  another  man  of  equal  class, 
in  conformiiy  to  the  directions  of  her  husband,  there  is  no  ofi'ence  :  therefore 
does  the  Sage  specify,  "  through  carnal  desire."  Bnt  if  she  receive  the 
caresses  of  her  husband's  brother  or  kinsman,  being  impelled  by  lust  or  the 
like,  and  not  mUly  guided  by  the  duty  ofraidng  up  ojipting,  still  there  is  no 
offence  :  this  is  also  intimated  by  the  test,  "  who  leaves  his  brother  or  kino- 
man."  Such  a  practice  actually  subsists  among  some  people  in  particular 
districts.  Yet,  in  fact,  the  procreation  of  a  son  on  the  wife  of  a  kinsman  is 
forbidden  in  the  Cali-nge. 

["  The  procreation  of  a  son  by  the  brother  of  a  deceased  husband 
must  ID  the  (?aii-age  be  avoided."]* 

In  this  text  also,  "carnal  desire"  is  an  instance  denoting  likewise  avarice 
and  other  irregular  appetites, 

"  She  who  having  received  injunctions"  (Book  IV,  v.  158,  8)  ;  who  has 
been  told  by  her  kinsmen,  receive  the  embraces  of  such  a  man  ;  if  she  take  as 
a  husband  any  other  man  than  him  whom  her  kinsmen  assigned,  is  the  fourth 
disloyal  wife  :  and  so  is  one  purchased  for  money,  or  impelled  by  hunger  or 
thirst.  Consequently,  the  several  phrases,  "  havina  received  injunctions,"  4c. 
may  be  taken  either  conjointly  or  separately.  This  sense  is  denoted  :  a 
woman,  having  lost  her  husband,  but  desirous  of  wedlock,  gives  herself  to 
some  man  ;  she  is  the  fourth  disloyal  wife  :  and  if  a  woman,  whose  husband 
b  living,  desert  him,  and  .cling  to  another,  but  do  not  return  to  h&i  firii 
husband,  she  also  may  be  considered  as  a  disloyal  wife  of  the  fourth  deacrip- 
UoD.  This  text  not  specifying,  "  after  her  husband's  decease,"  and  the  pre- 
ceding text  expressing  (Book  IV,  v.  158,6),  "  but  returns  to  the  house  of 
her  lord,"  there  is  no  confusion. 

■  llie  text  h«re  partiBllj  qnoled  it  nowhere  dted  at  lane.  Similar  teita  are  oited 
in  tlie  Bftbbook.  See  likewiM  Book  IV,  v.  Ifi7,  and  a  geaeral  note  to  the  tRUuIstioii  of 
MSN"  (v.  3.) 
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Since  lie  enjoyB  witL  a  previous  title  this  woman,  who  is  another's  wife, 

be  must  pay  the  debts  contracted  by  hi^r  huabaiid  :  and  this  must  be  coneid- 

ered  as  exolusive  of  an  unmarried  harlot, 

222. 

CAttAiaba  : — A  debt  which  has  been  cootracted  by  indigent  and 

childless  viutaers  and  the  rest,  must  be  paid  by  him  who  has  the 

care  of  their  wives. 

Under  the  term  "  and  the  rest"  are  comprehended  all  persons  whose  live- 
lihood depends  on  their  wives.  Mibba. 

"  Wives"  being  here  mentioned  in  the  plural  number,  disloyal  wives  of 
every  description  are  suggested.  Gonaequentlj  he  who  posseses  the  wife  of  a 
deceased  vintner  or  the  like,  assimilated  to  properly,  becanse  she  is  able  to 
support  the  family,  must  pay  the  debt  of  her  husband.  This  is  ordained  by 
the  teit,  and  should  not  be  controverted.  AccordiuKly  the  follnwing  text 
of  SisBSA  has  a  suitable  import ;  otherwise  it  would  be  a  needless  repeti- 
tion of  the  preceding  text  (2^1). 

223. 

NXbeda  : — He  who  approaches  the  widow  of  an  indigent  man  leaving 
no  male  i^sue,  must  pay  the  debt  of  her  husband ;  she  is  coDeidered 
as  his  property. 

And  this  seems  to  have  been  the  opinion  of  Chahsebwara.  Accordingly 
he  says,  '  this  text  of  Narxda  also  has  the  same  import  with  the  text  of 
CATTiVANA'  (222).  That  again  is  a  proper  construction ;  for  in  the 
teits  of  CiTrivASA  (173,  a),  of  NiitEnA  (172),  and  of  VkIhabpati 
(174),  the  expression,  "  he  who  takes  the  widow"  (strikdri),  exhibits 
the  verb  hri  in  the  sense  of  possession  ;  and  in  the  text  of  Yajsja- 
WALOTA  (171),  and  ruleof  ViBB«u  (320),  the  similar  expression  (jfrt^Ai) 
exhibits  tife  verb  ^ah  in  the  sense  of  caption  or  occupancy :  but 
here  (223  and  238)  the  verbs  bhvj  and  tn,  preceded  by  the  inseparable 
particle  u^  (in  the  words  upa  bk6cti  and  upaiti,)  signify  enjoy- 
tnent  and  approach.  The  preceding  text  of  NIbeda  (221)  does  not 
propound  the  obligation  on  him  who  takes  the  widow  to  pay  the  d^bt  of 
hei  husband  ;  but  the  obligation  on  him  to  pay  the  debt  on  failure  of  heirs 
and  sons,  having  been  already  stated  (172),  it  propounds  a  special  rule. 
There  ie  consequently  no  objection  to  take  the  radical  ai  (of  the  word 
iamaimUe)  iu  the  sense  of  enjoymeut  or  possession  (221).  Accordingly 
NIbbda  adds,  "  she  is  considered  as  his  property"  (223)  hu  benefits  by  the 
wife  of  the  deceased,  through  the  wealth  brought  with  her.  Or  the  rela- 
tive, Qsed  adverbially  in  that  phrase,  denotes  the  woman.  But  he  who  enjoys 
the  widow  is  only  liable  on  failure  of  a  guardian  of  the  widow,  and  on 
failure  of  sons  and  grandsons  not  competent  to  2/ie  man(i^«>n«n<  o/'a/iitri. 
However,  it  is  held,  in  the  Retndcara  and  other  work",  that  this  rule  of 
decision  concerns  only  those  women  on  whose  labour  their  husbands  depend 
chiefly  for  their  livelihood.  The  same  opinion  is  almost  expressly  deliver- 
ed by  the  author  of  the  Mitdcthard.  In  the  last  case  and  in  this,  the  dif- 
ference between  him  who  takes  the  widow,  or  beeomet  her  ffuardian,  and 
lum  who  enjoys  the  widow,  or  btcomej  her  paravtour,  is  evidently  the  same 
as  between  a  man  who  has  the  ear^of  another's  land,  and  one  who  has  the 
enjoyment  of  it. 
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But  Bome  hold,  that  one  text  (223)  propoundB  generally  the  payment  of 
clebtd  by  him  who  tukes  the  widow  ;  the  other  t«Et  (231)  ordains  epeoUlly 
the  pnymenb  of  debts  by  hint  who  tskes  the  widow  unider  particuiar  eit- 
cumstanees  :  there  is  consequently  no  vain  repetition,  CiTY&TAKA  directs 
payment  by  him  trho  has  taken  the  widow,  if  there  ba  a  son  living,  but  in- 
competent to  tht  conduct  of  affairs  (174,  2);  in  aDother  test  (222)  be 
directs  that  the  debt  of  one  who  had  no  male  issue,  ur  whose  son  is  deceas- 
ed, shall  be  paid  by  him  who  has  the  care  of  the  widow :  there  ia  oouse- 
quently  no  vain  repetition.  It  follovs,  that  he  who  enjoys  a  disloyal  wife 
of  another  description,  need  not  pay  her  husband's  debt. 

That  is  liable  to  objection  ;  for  the  preceding  text  of  Nareda  (172)  wonld 
contata  a'needless  repetition  of  the  text  last  cited  (223).  That  point 
should  be  examined.  This  description  of  women  is  greatly  bluned  bj 
It^ialators.  That  the  wives  of  Brdhmanat,  and  other  virtuous  women,  do 
not  eo  act,  may  be  learnt  i»  the  discussion  of  the  duties  of  Uan  and  Wife. 
When  a  son  competent  tit  the  mana^menl  of  affairt  is  living,  and  there 
is  also  a  guardian  of  the  widow,  the  debt  muet  in  general  be  paid  by  theeon 
alone,  as  has  been  already  mentioned.  From  this  rule  Caxta;ana  pra- 
pouuds  a  particular  exception. 

224." 
CAtyAtaha; — Should  a  widow,  who  bas  several  property,  take  the 
protection  of  another  man  without  the  assent  of  her  son,  her  pro- 
perty may  be  seized  by  that  son,  if  there  be  no  daughters : 
S.     He  may  seize  it  to  discharge  debts,  but  never  lor  his  own  gnti- 
fication,  Hince  he  cannot  compel  bis  patents  to  pay  anything  for&n 
improper  causa 
3.    Of  that  woman  who  has  male  issue,  but  deserts  her  son  tbon^ 
opulent,  Men0  declares  that  her  son  may  take  the  peculi^  proper^, 
and  discharge  therewith  his  father's  debts. 

"  Without  the  assent  of  her  son  ;"  or  against  bis  consent,  "  who  has  seve- 
ral properly  ;"  who  has  considerate  female  property.  "  If  ihete  be  no 
daughters ;"  on  failure  of  daughters.  The  Betndea*- 

The  meaning  is  this  :  if  a  woman,  posseesing  several  property,  take  tba 
proteotion  of  another  man  agiunst  the  oonsent  of  her  son,  that  son  maysein 
her  property,  but  be  can  only  do  so  when  be  is  unable  to  discharge  debts  out  of 
his  own  property,  and  not  for  his  own  gratification,  since  he  cannot  compd 
his  parents  to  pay  anything  for  an  improper  cause  ;  that  is,  he  cannot  pos- 
sess himself  of  the  property  of  his  father,  or  of  his  mother,  for  the  acooin> 
plishmeot  of  an  unBt  purpose.  Here  the  4'™''^'%^  "(  debta  is  merely  so 
instance  of  indispensable  duties.  'J'he  debts  may  be  his  own  or  his  father's. 
But  he  can  only  do  so  if  there  be  no  daughter  ;  for,  should  there  be  daugh- 
ters, they  are  entitled  to  their  motlier'a  seveial  property  :  and  this  aopposet 
female  property,  such  as  presents  given  at  the  bridal  procession,  .  u>d  on 
other  occasions  :  the  distinolionso/jucA.jn'a^rfy  will  be  noticed  ia  the  Olnp- 
ter  on  the  Property  of  Women,  under  the  title  of  Inheritance.  It  may  be 
here  noticed,  that  her  recourse  to  another  man  muf.t  be  oonaideied  as  eqin- 
valeut  to  the  natural  deoease  of  the  mother.  But,  at  the  option  of  the  son, 
her  title  to  several  property  may  departjii.e".bBiBt,  under  the  authority  d 
the  teit,  (Book  V,  v.  405. 1  and  ij^— ^ 


,.  by  Google 


SBCT.   UL]  PATHENT  OF  DEBTS.  225 

If  a  woman,  deaerting  her  son,  though  capable  of  protecting  lier,  take  her 
several  property,  and  recur  to  another  man  without  the  consent  of  her  boq, 
that  son,  seizing  even  her  several  property,  may  discbarge  debte  therewith  : 
such  is  the  Benae  of  the  third  verse  (224,  8). 

Bythe  expreBsioii  "though  opulent"  it  ia  shown,  that  if  she  desert  an 
indigent  son,  assuredly  that  eon  ma;  seize  her  several  property. 

The  Betndeara. 

"  Wlio  has  male  issue"  describes  the  woman.  From  the  particle  in  the 
phrase  "  seizing  even  her  several  property,"  it  follows,  that  if  any  part  of 
hia  patrimony  have  been  taken,  assuredly  he  may  seize  that  The  debt  to 
&e  tMuf  should  be  the  debt  of  his  Tatherj  forthe  text  specifies  "  his  father's 
dsots,"  2%e  commentator  sayt,  "  assuredly  that  son  may  seize  her  several 
property ;"  here  "  for  the  payment  of  debts"  should  be  stibjoiued  :  and  tlua 
is  evident  from  the  test.  The  term  tratulattd  "opulent,"  but  literally 
signifying  "  capable,"  here  imports  possessing  wealth  ;  "  incapable"  signiSes 
inoDeyless.  lint  difTerence  is  this  :  if  she  deserted  an  opulent  son,  he  can 
only  seise  her  lieveral  property  for  the  discharge  of  his  father's  debts  ;  but 
if  she  abandon  an  indigent  sun,  he  may  seize  it  for  payment  even  of  hia  own 
debts.  But,  if  the  woman  have  no  several  property,  the  sou  alone  inuat 
discharge  the  debt.    This  MiBESA  declares. 

225. 

KiREDA : — But  if  a  woman  vto  has  male  issue,  hvt  no  aevend.  pro- 
perty, desert  her  eon,  aad  recur  to  another  man,  her  son  alone 
must  pay  the  whole  debt  of  her  deceased  lord. 

If  she  desert  an  opulent  or  capable  sod,  and  take  the  protection  of  another 
man,  without  carrying  any  former  property,  her  son  alone  must  pa;  the 
debt  contracted  by  her  dtauued  lord.  The  Retnaeara. 

Consequently  the  construction  ie,  her  son  is  liable  for,  and  must  pay,  the 
debt  of  her  lord  ;  and  that,  provided  the  sou  be  competent  to  the  condvet  of 
afain  ;  else  he  who  takes  the  widow  would  be  liable  for  the  payment  of 
debts :  hence  the  oonnmeutator  adds  "  capable  or  opulent."  It  has  been 
declared  (172),  that  a  son  not  competent  to  the  management  ofaffaWt  must 
dischai^  the  debt  on  failure  of  a  guardian  of  the  widow  ;  by  this  text  it  ia 
declared,  that  a  son  competent  to  conduct  affairs  must  discharge  the  debt, 
although  a  man  have  taken  the  widow :  consequently  there  is  no  vain 
repetition.  The  debtor  being  dead,  his  son  competent  to  manage  afain 
niuat  pay  the  father's  de>)t  out  of  the  several  propert;  of  his  adulterous 
mother,  ur  out  of  his  own  property,  whichever  may  be  practicable  :  this  ia 
fihowu  by  what  has  preceded. 

226. 

NiBEDA  : — But  if  a  woman  take  the  protection  of  another  man, 
carrying  her  riches  and  her  o^pring,  he  must  pay  the  debt  of 
her  husband]  or  abandon  such  a  woman. 
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"  Carejiing  her  riches ;"  possewing  considerable  wealth.  "  Her  husbaad  f 
ber  wedded  lord.  Or,  to  avoid  the  payment  of  the  debt,  he  must  abandon 
such  a  woman,  who  brings  ber  o^pring  and  her  weatt&. 

The  Betndeara. 

227. 

CAtyAyANA: — Jf  a  womao,  baviog  an  infant  son  and  nnKb  wealth, 

seek  anoCher  protector,  be  whose  protection  is  taken,  mast  pay 

the  debt  bf  htr  htisband :  thia  law  ia  declared  in  respect  of  women 

who  have  iofant  sonsk 

Bere  the  teim  emplt^ed  fhkartrij  signifies  one  who  maintains  her,  mot 
eM  who  marria  her.  "  Seek,"  or  recur  to  '  for  sopport :'  the  tcit  should  bo 
BO  supplied.  Consequently  the  guardian  to  whom  the  muther  of  sn  inbnt 
son,  but  poBseEsiag  much  wealth,  recure  for  the  support  of  her  son  and  her- 
self, must,  if  he  scoept  the  trust,  pay  the  debt  of  her  buaband  out  of  her 
property  ;  or,  paying  it  out  of  his  own  property,  he  shall  afterwards  obtain 
re-imbuTBement.  Suoh  ia  the  sense  of  the  text :  and  he  must  also  maintain 
both  the  mother  and  bob.  There  is  no  vain  repetition  of  the  preceding  text 
(173).  And  in  this  case,  the  guardian  does  not  take  the  assets ;  for  the 
woman  alone  has  the  care  of  the  goodst     ThM  we  explaia  the  law. 

When  the  debtor  ia  living,  but  is  mad,  has  been  loug  absent  m  a  foreign 
country,  is  an  idiot  or  the  like  ;  in  a  word,  is  incapable  of  discharging  debts  : 
HI  that  case,  his  debt  shall  be  paid  by  his  son  alone,  as  has  been  already 
mentioned.  But  if  he  have  no  oaring,  what  should  be  ruled  ?  On  this 
point  the  same  legislator  jH^pounds  a  law  s 

228. 

GAttAyaka  : — The  debts  of  men  long  abeent  in  a  foreign  country,  of 

idiots,  madmen,  and  the  like,  who  have  no  male  kindred,  and  of 

religious  anebwets,  must  be  paid,  even  during  tbeir  live^  but  vnth- 

out  iviereti,  by  such  as  have  the  care  of  the  debtors  wife  and  goods. 

By  such  as  have  taken  the  wife  and  the  goods  appert«ming  to  a  man 
loBg  absent  in  a  foreign  country,  and  so  forth :  and  this  must  be  nnderstood, 
according  to  eircumstanoee,  as  intending  also  outcastes  and  the  like. 

Many  Sages  have  duclared  generally,  that  the  debt  must  be  discharged 
by  bim  who  takes  the  wife  of  the  debtor  ;  a  special  rote  ia  here  propounded. 
A  man  has  two  wives;  oue,  taking  her  ofispring  and  her  wealth,  gives  her- 
self to  another  man,  saving,  "  I  a:n  thine  ;"  and  the  other,  who  possesses  no 
wealth,  takes  the  protecttOD  of  a  guardian;  what  h  the  rule  of  decision  in 
this  case  P  It  ia  answered,  sinee  he  who  takes  the  wife  with  effects  in  fact 
holds  assets,  the  debt  must  be  discharged  by  him  ;  but  if  both  be  in  the 
same  situation,  it  must  be  paid  in  e^ual  proportions  by  both.  Tins  is  the 
import  of  the  former  text  (226).  But  if  the  receipt  of  effects  were 
previously  unknown,  and  the  creditor  exacted  immediate  payment  from  him 
who  had  the  care  of  his  debtor's  wife,  after  which  the  receipt  of  effects  is 
discoTsred,  then  indeed  the  payment  made  by  the  guardiau  of  the  wife  is  not 
legal,  because  it  was  exacted  &om  a  person  not  justly  liable ;  he  may  theie- 
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fore  recover  his  money  from  the  creditor,  and  the  creditor  shall  obtun  fa 
^m  him  klone  wha  helds  ssseta :  the  holder  of  Bsaets  may  be  compel 
reimbarae  the  goardiaii  of  the  wile.  SucJi  ia  the  proper  mode  of  ftdju 
in  foreosiDk  practioe. 

A  case  Riay  be  here  stated.  A  certain  diehoneBt  sarety  fw  pa; 
aaked  a  loan  of  a  money-lender,  in  the  name  of  a  certain  borrower  ;  ai 
lender,  fisBg  stipBlated  interest  at  ^e  rate  of  two  pandi,  sent  the  I 
the  borrower  throi^h  the  hands  of  the  evrety.  Bringing  the  som  bon 
the  surety  told  the  borrower,  "  he  will  not  lead  the  mon^  w 
Btipolated  interest  at  the  rata  of  foni  pttaat,"  Urged  by  distress,  til 
rowei  agreed  to  that  interest,  and  accepted  the  loan.  At  the  time  ol 
Dient,  the  debt(»  delivered  to  the  surety  the  sum  due  on  a  compuiat 
interest  at  derate  of  foarj>andw;  bat  tiie  aarety  p^tiie  creiUtor 
rate  of  two  pan4i.  After  a  few  days  tiie  whole  oircnmstancee  were  discu 
The  creditor  therefore  demands  the  greater  interest  from  the  snretj 
^btor  also  claims  the  excess  from  the  surety  ;  and  the  Burety  refai 
p«y  it  to  titheT  of  them.  What  diould  be  the  rale  of  decision  in  this 
^e  answer  is,  the  creditor  can  have  no  right  to  receive  greater  ii 
than  anch  as  he  sdpnlated  when  he  made  the  loan  ;  the  surety  is  not  ei 
to  obtain  iptereet  on  anotber'a  mosey ;  it  is,  therefore,  reaaonable  thi 
debtor  dioold  recover  the  sum  erroneously  paid. 

It  ahoald  not  be  asked  objectively,  why  should  not  the  debtor  pa 
interest  stipuhited  by  him,  for  the  sake  of  preserving  npri^Eness 
dealings  i  Deceived  by  the  surety's  words,  the  debtor  made  the  pi 
before  the  snre^,  not  before  the  creditor.  That  promise  only,  whic 
made  by  the  surety,  as  his  representative,' in  the  presence  of  the  ciedj 
efficient ;  not  the  promise  originatiag  in  error  caused  by  the  surety's  f 
Again ;  the  creditor  may  have  accepted  less  interest  through  tendemeaa  e 
by  the  appearance  of  distress  in  the  debtor ;  in  that  case,  the  remainde 
benefit  the  debti^  alone,  for  it  was  in  a  manner  relinquished  to  him. 
if  the  debt«  voluntarily  pay  it,  the  other  shall  receive  it  by  hia  voli 
act.  Bnt,  when  an  intermediate  person  himself  borrows  money,  and 
it  to  tiie  ultimate  debtor,  he  is  not  a  surety,  bnt  debtor  to  one  and  ci 
of  another:  in  such  a  case,  tJkerefore,  he  is  entitled  to  tJie  interest  i 
rato  of  four  pandt. 

If  a  debtor  had  no  son  bom  to  him,  and  leave  no  widow,  nor  assf 
whom  ^lall  his  debt  be  paid  P  By  no  one.  Bnt  if  the  debtor  £ 
pledge  on  contaracting  the  debt^  and  his  great-grandson  be  living,  th 
^onld  be  paid  by  tint  great^gnindson. 

229. 

YAiNYiWALCTA ; — A  debt,  boco red  merely  by  a  writtea  cootract 

be  discharged,/romant(MvxZ  and  religious  obligation,  only  by 

persons,  the  debtor,  hia  son,  and  kia  son's  son ;  but  apledge  st 

enjoyed  until  actual  payment  of 'the  debt  hy  anyheirviia/nydi 

Bnt  if  the  great-grandson  do  not  wish  to  redeem  the  pledge,  thosi 
would  be  entitled  to  inherit  on  failure  of  great-grandsons,  may,  in  the 


■  AlTMdy  cited  at  v.  38,  2,  and  partially  at  t.  111. 


ly  Google 


228  PATHENT  OF  OBBTS.  [BOOK  I,  CH.  T, 

of  sacceBfiion,  pa.y  the  debt  and  take  the  mortgaged  property.  If  no  one 
chooee  to  redeem  it,  the  pledgee  may  co&tinae  to  enjoy  it  after  acquainting 
Qie  king  ;  the  sam  cannot  be  forcibly  exacted  from  the  great- grandson  or 
remoter  heir,  because,  mot  having  yet  t«ken  the  assets,  he  ia  not  liable  for 
the  debt. 

This  doubt  here  occurs:  if  the  debtor  contracted  the  debt,  giving  a 
pledge  for  custody  only,  and  he,  his  son,  and  his  son's  son  die,  but  a  great- 
grandfiou  snrrive ;  in  that  case  the  debt  need  not  be  paid  by  the  great- 
grandson  ;  for  he  does  not  enjoy  the  mortgaged  proper^,  and  the  pledgee 
is  permiUed  to  eiyoy  property  pledged  so  long  as  the  debt  shall  remain 
unpidd  (229) :  but  the  greatrgrandson  alone  can  take  the  pledge,  because 
it  is  the  chattel  of  hia  great-graudfather.  The  apparent  difficulty  may  be 
thus  reconciled  :  "  but  property  pledged  shall  be  enjoyed"  is  an  expresnon 
merely  illustrative  ol  a  general  sense  ;  ia  the  case  supposed,  the  payment 
of  the  debt  is  alone  requisite.  Or  the  word  pledge  may  there  signify  a 
pledge  given  in  lien  of  interest,  as  well  as  a  pledge  not  to  bo  used  j  and  the 
word  "  enjoy"  suggests  occupancy  as  well  as  fimtion  :  hence  there  is  no 
difficulty.  Else  it  would  be  inconsistent  with  reason,  that  after  advancing 
his  own  property  and  safely  keeping  the  pledge  for  a  long  time,  the  creditor 
ehould  be  obliged  to  restore  it  to  the  great-grandson  of  his  debtor  without 
receiving  his  due.  Since  the  great-grandson  or  remoter  heir  holds  assets 
when  he  has  received  the  pledge,  he  is  bound  to  pay  the  debt. 

230. 
VbIhasfati  : — He  who,  having  received  a  sum  lent  or  the  like,  does 
not  repay  it  to  the  owner,  will  be  bom  hereafter  in  his  creditor's 
houae,  a  slave,  a  servant,  a  woman,  or  a  quadruped. 

The  term  here  employed  sigidfiea  a  loan.  "  Or  the  like"  comprehends 
deposits  and  so  forth.  The  Bd,naeara. 

"  To  the  owner  /*  to  the  former  maator  of  the  sum,  that  is,  to  the  creditor 
and  BO  forth.  Therefore  a  debt  must  necessarily  be  paid  by  a  son  or  other 
descendant,  lest  his  father  or  ancestor  become  a  slave,  othenrise  hell  awaits 
him ;  because  he  has  not  followed  the  oondnct  prescribed.  Thus  may  the 
law  be  concisely  stated. 

When  the  creditor  is  dead,  or  has  become  a  religious  anchoret  or  tJie 
like,  the  debtor  should  pay  the  sum  to  his  sou  or  other  heir ;  on  failure  of 
the  nearest,  to  the  remoter  heir  eaccessively  down  to  the  learned  priest. 
Bat  if  there  be  no  heir,  nor  any  learned  priest  in  that  country,  or  if  he 
refuse  the  payment  tendered,  NinsDA  propounds  the  rule  to  be  ol»erved  in 
that  case. 

231. 
NAreda  : — If  a  creditor  of  the  priestly  class  die,  leaving  issue,  the 

Vn/tig  shall  cause  the  debt  to  be  paid  to  them ;  if  he  leave  no  iesne, 

to  his  near  kinsman ;  if  he  leave  none  who  are  near,  to  those  wHb 

are  distant,  paternal  or  maternal  : 
2.    If  hcleave  noheirsnear  ordistant,  nor  persons  connected  by  sacred 

studies,  tiie  king  shall  bestow  it  on  worthy  priests ;  but  if  none  such 
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are  present,  let  him  cast  it  into  the  watere:  the  debts  of  other  clasaes, 
in  simUar  a/rcumetances,  he  may  seize  for  hvmself. 

What  is  dae  to  a  priest,  whether  it  be  a  gnituitj  or  similar  claim,  or 
the  like,  mast,  on  failure  of  him,  be  paid  to  his  son,  or  other  descendai 
the  regular  order  of  saccesaioa.  That  in  intimated  by  the  phrase  "  let 
issue."  On  failure  of  iitaue,  to  his  near  kinsmen  ;  on  failure  of  them,  b] 
tant  kinsmen,  allied  to  himself,  to  his  father,  or  to  his  mother :  this  will  b 
plained  under  the  title  of  Inheritance.  On  failure  of  these,  it  should  be  g 
to  Inamed  priests ;  or  on  failure  of  theni,  "  let  him  cast  it  into  the  nat 
What  is  due  to  men  of  the  military  and  other  classes,  the  debtor  shoulti 
pari^  of  reasoning,  pay  to  the  beiis  ia  regular  succession,  deliTering  il 
fulnre  of  nearer  heirs,  to  the  next  remoter  heir  down  to  distant  kinsn 
but  on  faUore  of  these,  it  most  be  paid  to  the  king:,  uader  the  ruie  of  Vis 
concermng  hereditable  property,  "  the  wealth  of  all  but  prieats  who  die  s 
out  hein,  goes  to  the  king  (Book  V,  v,  417)."  But  the  property  of  pi 
may,  on  no  accoiyit,  be  taken  by  the  king.  In  this  Miaiu,  Uhavah 
and  others  concur ;  and  Bauhh&yaka,  quoted  in  the  Rtindeara  undei 
title  of  Inheritance,  forbid*  the  mcrUege,  That  text  (Book  V,  t.  414 
expounded,  "  the  property  of  SrdhmcmtM  is  the  most  exalted  poison  to 
tdio  teites  it."  From  the  word  "never"  it  appears,  that  the  proper 
Srdhmatiat  must  not  even  be  received  in  the  form  of  a  tax.  Accordii 
in  hb  gloss  on  the  institutes  of  PabaIaba,  MisoAVA  dtaa  the  foUo' 

texts  of  Ubud. 

232. 

Menu  : — A  king,  even  though  dying  wiih  %oa7it,  must  not  lec 
any  tax  irom  a  BrdhmaTUt  Ifearned  in  the  V^daa. 

Menu  : — The  king,  having  aBcertained  his  knowledge  of  scripture 
good  morals,  must  allot  him  a  suitable  maintenance,  and  pro 
him  on  oil  sidee,  as  a  father  protects  his  own  aon. 
The  king  must  allot  him  (that  ia,  the  priest)  a  suitable  mainteni 

or  Uie  means  of  subsistence ;  and  protect  him  on  all  sides,  from  rob 

rognes,  and  the  like.     However,  the  direction  in  the  text  of  Niau>A, 

shall  bestow  it  on  worthy  priests,  or  cast  it  into  the  waters,"    is  a 

respecting  the  payment  of  debts. 
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This,  accoiding  to  the  anthor  of  the  3t%tiiakar4,  nuy  be  also  conriderad 

as  the  rale  for  receipt  of  debts  by  the  creditor. 

Menu  : — What  has  been  praetiaed  by  learned  and  virtuous  men  of 
twice-born  tribes,  if  it  be  not  inconsistent  with  the  legal  customs  of 
provinces  or  districts,  of  classes  or  &milie3,  let  tkej^mg  establish.* 

"  Learned  /'  well  read :  AKBBa  interprets  it,  wise  or  iatdligent. 
"  Virtuous ;"  endued  with  honesty  ;  not  deceivers.  "  Twice-bom  ;"  Br^iU- . 
mcauit,  CdvUriytu,  and  Vaityat :  what  baa  been  practised  by  such  men  ;  if  it 
be  not  inconaistent  with  the  legal  coBtoms  of  that  countrjr,  of  families  and 
classes,  let  ike  Hng  eatablieh  or  confirm  the  practice,  adopting  it  as  unseen 
ot  onrecordad  law.     The  text  must  be  so  supplied.  CDLLficaBHATiA, 

In  that  gloss  the  meaning  of  the  ezpreaaioa  "  confirm  the  practice"  is, 
that  he  ahodd  decide,  according  to  that  practice,  a  donbtfal  case,  for  which 
DO  seen  or  recorded  law  provides. 

233. 
Menu: — When  a  creditor  sues  before  him  for  the  recovery  of  tia 

right  from  a  debtor,  let  him  caase  the  debtor  to  pay  what  the 

creditor  shall  prove  due. 

"  For  the  recovery  of  his  right  from  a  debtor ;"  to  obtain  the  sum  lent. 
The  king,  on  application  from  the  owner  of  the  sum  for  the  reoovery  of  ity 
shall  compel  the  debtor  to  pay  to  the  creditor  what  he  shall  prove  due  by 
written  or  oral  evidence  or  Uie  like.  CDLLtrOABDATra. 

On  application  from  the  creditor  for  the  recovery  of  what  is  doe  by  the 
debtor,  the  king  shall,  by  various  means,  compel  the  debtor  to  pay  the  cre- 
ditor's right,  ot  t^e  sum  which  he  proves  by  evidence  to  be  due  from  the 
debtor.  CnANs&swARA. 

In  what  mode  payment  shonld  be  enforced,  Mend  declares. 
234. 
Menu  : — By  whatever  lawful  means  a  creditor  may  have  gotten 

possession  of  his  own  property,  let  the  king  ratify  such  payment 

by  the  debtor,  though  obtained  even  by  compulsory  means. 

"  By  compolscHy  means  ;"  by  seizure  or  distress. 

CuAHniESWAIlA  and  CULLlioABHATTA. 
*  Alroad;  cit«d  at  t.  CO. 
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The  debtor,  or  his  asaete,  may  be  the  aubjsct  to  which  that  expret 
refers.  Tha  eame  law-giver  declares  the  several  meana  hy  which  payi 
may  be  enrorced. 

235. 

M£Nn  : — B7  the  mode  consonaDt  to  moral  duty,  or  by  the  Tnediatu 
friends,  by  suit  in  court,  by  artful  mant^ment,  or  by  dietrei 
creditor  may  recover  the  property  lent ;  and,  fifthly,  by  legal  fc 
Se  may  recover  it  by  the  method  last  mentioned,  if  payment  caiiuo 

obtained  by  the  several  methoda  first  mentioned.  Mi 

Another  mode  will  be  aubsequentl;  mentioned.    VotaABpATi  explaiu 

mode  consonant  to  moral  dut;. 

236. 

TbIhsapati  : — By  the  interpositioii  of  friends  and  kinsmen,  by  i 

remonstrances,  by  importunate  following,  or  by  staying  consta 

at  the  house  of  the  debtor  he  may  be  compelled  to  pay  the  d 

this  mode  of  recovery  is  called  a  mode  consonant  to  moral  dutj 

By  the  peraoaaive  dtscoiirse  of  those  who  are  friends  and  intimates  o: 

debtor,  or  hia  kinsmen,  such  as  maternal  unolea  and  the  rest ;  hj  mil 

monatrancea  or  honied  language  of  the  creditor  himself;  by  itnpottu 

followiog  or  pursuit ;  by  ataying  constantly  at  the  houae  of  the  debtor,  < 

abiding  near  him,  that  is,  by  the  creditor's  fasting  and  the  like  at  the  b 

of  the  debtor  \  by  all  these  methods  the  debtor  may  be  compelled  to  pa 

debt  to  the  credi^r :  this  mode  of  recovery,  by  the  interpusition  of  &i 

and  the  likoi  is  called  a  mode  consonant  to  moral  duty.     This  is  merei 

ioBtance  ;  it  comprehends  the  interposition  of  lioneat  atraiigera  with 

course  exciting  a  sense  of  shame,  and  so  forth. 

CIttXtasa  explains  the  mode  of  recovery  by  the  suit  in  court. 

237. 
Cattatana: — A  debtor,  being  axTe&tiiA,  and  freely  aoknowledgiTU 

debt,  may  be  openly  dragged   before  the  publick  assembly, 

confined  until  he  pay  what  is  due,  according  to  the  immem 

usage  of  the  country. 

The  restraint  of  the  debtor  by  the  creditor  before  the  publick  aaaei 
until  he  pay  the  sum  due,  is  the  mode  of  recovery  by  foreusick  proceec 

The  Retnd 

He  may  be  detained  and  confined  ;  he  may  be  stopped  and  prevented 
gmng  where  he  lists,  and  so  confined.  "Before  the  publick  asseml 
otherwise  he  might  allege,  that  he  was  excessively  beaten,  and  so  f 
"According  to  the  immemorial  usage  of  the  country;  according  to  the  1 
which  subsists  in  that  particular  country.  For  example  ;  in  some  coui 
creditora  cause  their  debtors  to  be  arrested  and  confined  by  the  li 
officer ;  in  others,  they  themselvea,  or  their  servantB,  restrain  the  deb' 
in  others  agtuo,  they  confine  them  in  fettera. 
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Or  a  distinct  method  of  reooveriug  debts  is  called  the  mode  of  recovery 
consisteot  with  the  immemonal  usage  of  the  country  ;  or  it  falls  under  the 
doEcriptiou  of  violent  compulaioo,  and  will  be  hereafter  mentioned  :  "  they 
must  be  made  to  pay  their  debts  according  to  the  custom  of  the  country" 
(142).  It  is  limited  by  the  reetriotioii  of  the  immemorial  usage  of  the 
country.  Acourdiug  to  this  opinion,  the  mode  of  recovery  try  suit  in  court, 
or  practice,  must  be  otherwise  explained.  Thus  the  MSdkdtit'ki  has  this 
remark  ; '  from  a  debtor,  who  is  indigent,  payment  must  be  obtained  by  a 
practical  mode  j  and  that  practice  consiatii  in  personal  labour,  and  the  like. 
For  inatauce  ;  a  creditor  lending  a  further  sum  to  an  indigent  debtor,  may 
employ  him  in  his  regular  occupation,  such  as  husbandry  or  the  like  :  the 
produce  thereby  obuiued  should  be  delivered  to  the  creditor.' 

This,  according  to  the  preceding  opinion,  is  a  mode  of  recovery  similar 
to  that  of  suit  in  court  described  by  CiTriTANA  ;  it  falls  under  the  same 
description,  for  the  text  of  CiiTAYAirA  is  merely  illustrative.  In  fact,  a 
debtor,  being  restrained,  or  being  detained  for  work,  otherwise  than  in  the 
custody  of  the  king's  officer  and  the  hke,  may  be  employed  in  bis  r^ular 
occupation,  such  as  ^riculture  and  the  like  :  and  in  that  case,  the  creditor 
may  not  employ  a  Brdhmana  in  menial  service,  nor  a  Vaitya  in  military 
duty ;  in  some  countries  he  may  employ  a  3rdh/auaui  in  agriculture  or  oom- 
merce,  but  he  may  not  employ  a  barber  of  a  mixed  class  iu  carrying  burdens. 
To  indicate  this  and  other  circumstances,  the  legislator  adds,  "  according  to 
the  immemorial  usage  of  the  country."  That  iuteude  also  the  customs  of 
families,  and  the  usage  established  by  law,  and  the  like.  Consequently,  the 
meaning  is,  a  creditor  may  not  employ  his  debtor  in  work  inconsistent  with 
usage.  Again  ;  in  that  country  where  men  of  certain  classes  do  Dot  carry 
in  a  litter  men  of  certain  other  classes,  tlie  creditor  may  uot  employ  one  of 
euch  Skdass  in  carrying  the  litter  of  a  man  of  such  other  class. 

By  the  phrase  "  before  a  fublUk  assembly"  it  is  intimated,  that  the  per- 
sons assembled  should  interpose  to  prevent  sucli  irregular  employment. 
The  possible  accusation  of  maltreatment  is  thereby  obviated,  as  btnfore.  Or 
the  expression  "  before  a  publick  assembly"  is  intended  to  suggest  the  ap- 
probation to  be  obtained  from  imparljal  persous,  in  this  form,  "  this  work, 
which  is  not  inconsistent  with  local  ust^e,  the  debtor  must  perform  ;"  it 
obviates  the  poKuble  accusation  of  iufringiog  the  custom.  This  and  other 
points  may  be  deduced  from  reasoning. 

"Until  he  pay  what  is  due  ;"  consequently,  if  the  debt  were  dischai^ed 
the  creditor  must  omit  the  restraint  and  other  measures.  'I'hia  is  meutiou- 
ed  incidentaUy,  wandering  from  the  real  subject. 

VBiHitBPAli  eiplaine  artful  management: 
238. 
VhIhaspati  : — When  a  creditor,  with  an  artfal  design,  borrows  any 

thing  of  his  debtor,  or  withholds  a  thing  deposited  by  him  or  the 

like,  aod  thus  compels  payment  of  thedebt,  this  is  caf^  legal  deceit. 

"  Willi  an  artful  design  ;"  by  stratagem.  For  instance ;  the  creditor  bor- 
rows effects  of  the  debtor  on  each  pretencee  as  the  following,  and  thus  com- 
pels payment  of  the  debt :  ''  a  guest  of  high  rank  is  come  to  my  hottse,  lend 
me  a  metallick  oatdron  for  his  service  /'  or  on  this  pretence,  "  a  kinsman  of 
the  bride  is  oome  to  visit  the  bridegroom,  tend  mo  silk  clothes,  onuuuents, 
aud  the  like,  to  array  the  bridegroom." 
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"  WitUiolds  a  thing  deposited  by  him ;"  or  anything  snbaequentlj  in- 
tnuted.  For  instanc?  ;  a  creditor,  who  bad  formerly  lent  ten  cdriltdpan&», 
but  caanot  recover  the  eiun,  resolves  on  using  art^ce,  and  the  debtor  is 
desiroQs  of  borrowing  a  further  sum ;  the  creditor  tells  him,  "  I  will  further 
lend  yon  fifty  panda  of  copper,  and  yoa  shall  pay  the  whole  at  once,  bat  yon 
must  give  a  pledge."  The  debtor,  ao  addressed,  delivers  a  pledge  of  greater 
v&lne;  and  ^e  creditor,  giving  a  small  part  of  the  sum,  telle  him,  "  I  will 
give  the  whole  sum  the  day  after  to-morrow."  On  that  day  he  delivers  the 
sum  dimiuiahed  by  the  amonnt  of  his  former  debt,  or  attaches  a  sufficient 
part  of  the  pledge.  In  such  a  case  he  withholds  a  thing  subsequently  in- 
trusted. The  term  "  and  the  like"  comprehends  deposits  and  the  rest.  Iq 
snch  a  case,  there  ia  not  the  absolute  ain  of  wronging  one  who  has  reposed 
confidence  in  him,  provided  he  do  not  take  more  than  ia  due. 

Again  ;  a  diehoneet  debtor,  delivering  a  pledge  for  custody  only,  receives 
a  loan,  but  refuses  to  pay  the  debt  at  its  term  ;  the  cunning  creditor  men- 
tions, in  various  places,  "  his  pledge,  which  was  in  my  possession,  has  been 
stolen  by  thieves."  On  hearing  this  through  successive  report,  the  debtor 
tenders  the  principal  with  interest,  and  demands  his  pledge  ;  and  that  credi- 
tor delivers  the  pledge,  and  taka  the  »»»  tendered.  In  this  case  the  fallacy 
must  be  considered  as  an  artifice.  Such  a  mode  of  recovertJig  debts  is  called 
legal  deceit.    Deceit  (vpadhi)  ie  synonymous  with  artifice. 

VbIhabpati  also  explains  distress  : 

239. 
VrIhaspati: — When  he  forces  the  debtor  to  pay  by  confining  hia 

son,  his  wife,  or  his  cattle,  or  by  watching  constantly  at  bis  door, 

that  ia  called  lawful  confinement. 

The  method  of  recovery  by  the  restraint  of  his  wife,  his  son,  or  his  cattle, 
or  by  watching  at  hia  door,  is  called  lawful  confinement,  or  distress.  This 
is  a  mere  illustration  ;  tiie  ultimate  sense  is,  '  causing  him  to  mfer  incon- 
venience by  any  mode.'  However,  that  should  not  be  done,  by  which  he 
may  be  exposed  to  great  danger.     This  we  hold  reasonable. 

The  same  legislator  explains  legal  force  : 
240. 
YbIhaspati: — When,  having  tied  the  debtor,  he  carries  him  to  hig 

own  house,  and  by  beating  or  other  means  compels  him  to  pay, 

tbis  is  called  violent  compulsion. 


Binding  him  and  carrying  him  to  hia  own  house,  he  may  threaten  to 
heat  faim  and  so  forth  ;  frightened  by  those  menaces,  the  debtor  pays  ih"  . 
debt :  in  such  a  case,  the  threat  of  blows,  preceded  by  confinement,  '"<'  ii  m.-ida 
of  recovering  debts  which  ia  called  violent  compulsion,  or  legal  ionx.  'i  iia 
carrying  of  him  to  hia  own  house  ie  not  requisite  ;  for  the  threat  oi  '.-„^ig 
him  on  the  road,  or  at  some  other  place,  is  violent  compulsion.  The  bind- 
ing may  be  no  more  than  forcible  seizure ;  consequently  the  threat  of  h\fmi,  ■ 
after  catching  him  by  the  hair,  must  be  deemed  violent  compulsion. 

Violent  compniuon  is  a  mode  of  recovery  defined  as  consistiiig  in  blona 
and  the  like,  after  cariyiog  the  debtor  to  his  own  house. 

The  Belttdcara. 
Dd 
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According  to  this  author,  even  blows  are  antboilEed.  Under  the  term 
"  and  the  like"  is  compre handed  harah  reproof,  or  verbal  abuse  and  the  like. 

241. 
CiTYiTANA  : — By  beating,  or  by  coercion,  a  creditor  may  enforce 
payment  from  his  debtor ;  or  by  work,  by  suit  ia  court,  or  by  mild 
remonsti'ance :  first  duZy  deliberating  on  the  meOiod  to  be /(flowed : 
2.    Or  let  him  obtain  the  sum  due,  by  artifice,  or  distress. 

In  this  text,  "  beating"  signifies  legal  force,  or  violent  compnlsioD  • 
"  coercion,"  staying  constantly  at  the  house  of  the  debtor,  or  importanata 
attendance.  The  term  is  bo  explained  in  the  gloss  of  the  Betndea7^  :  in  effect 
it  denotes  the  creditor  himself  refraining  from  food  and  the  like  ;  and  that 
falls  within  the  mode  consonant  to  moral  duty,  aa  described  bjr  YBJeASPATi. 
ChaSd^SWara.  explains,  "  work,"  or  proper  conduct,  by  an  example  :  for 
instance,  reflecting,  "  he  b  very  dishonest,  and  will  not  repay  the  loan  ha 
receives  from  me  ;  I  most  recover  the  debt  by  blows  and  other  suitable 
methods  :"  the  ci«ditor  adopts  proper  measures.  Ultimately  it  suggests 
both  means,  proper  conduct,  and  obliging  the  d^lor  to  work  ;  this  loit  falls 
nnder  the  deecription  of  mild  methods :  it  does  not  vary  from  the  sense  of 
Mbhc'b  text,  or  "  work"  may  bear  the  literal  sense  of  labour :  it  shall  be 
subsequently  discussed  under  the  text  of  Yajhtawalcta.  But  "  suit  in 
court,"  which  has  been  explained  as  a  simitar  mode,  is  also  noticed  by  CixTi- 
YANA.  "  Mild  remonstrances ;  affectionate  language,  with  praise  and  the 
like.    "  Deliberating ;"  determining  after  due  deliberation. 

CattXyaita  next  declares  from  what  debtor  payment  should  be  obtuned, 
in  what  mode. 

242. 
CATTiYAMA : — By  mild  expostulation  let  a  creditor  procure  payment 
from  a  king,  from  his  master,  and  from  a  priest ;  but  from  an  evil- 
minded  man,  or  an  heir,  by  aome  artful  contrivance. 
2.  Menu  ordained,  that  merchants,  cultivators  of  land,  and  artists, 
must  be  made  to  pay  their  debts  according  to  the  custom  of  tho 
country ;  but  that  a  creditor  might  enforce  payment  from  dia- 
honest  debtors  by  violent  measures. 

"  Heir  j"  inheritor.    In  some  places  the  text  ia  read,  "  Bbbioit  ordadaed." 
He  ordained,  that  merchants,  cultivators  of  land,  and  artists,  most  be 
made  to  pay  their  debts  according  to  the  custom  of  tbe  coontry. 

Tho  Betndeara. 
"A  priest,"  or  Bpiritnal  parent :  but  if  any  other  than  a  priest  happen 
■_  to  be  spiritual  parent  of  the  creditor,  he  also  is  suggested  by  tie  word 
"pri^t"  taken  illustratively.  Again;  the  word  "priest"  (^wpro^  may  be 
lak'.i  in  the  simple  sense  of  venerable,  for  it  has  that  import  j  and  a  person 
Vj  ■.vlioa  veneration  is  due  from  the  creditor  is  meant.  Why  are  the  "  king" 
and  "  the  creditor's  master"  separately  mentioned  P  The  answer  is,  because 
disrespect  to  the  king,  or  to  bis  own  master,  produces  evil  in  this  world  - 
to  intimate  this,  they  have  been  separately  mentioned.  It  may  be  here 
remarked,  that  in  some  instances  even  a  ^udra  is  venerable. 
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YiJNTAWALcTA : — Science,  moral  conduct,  age,  kindred  and  wealth 
entitle  men  to  respect ;  and  most,  that  which  is  firat  menUoned  in 
order :  with  these  qualities,  even  a  i^ra  deservee  respect  in  his 
old  age. 

With  these  qnalitiea  io  an  eminent  degree,  namely,  science  and  the  rest, 
even  Sudra  is  entitled  to  veneratioji,  when  his  age  passes  ninety  yean.  Thus 
Mend  expresses,  "  even  a  S^dra  it  venerable,  if  he  have  entered  the  tenth 
decade  of  his  age."*  The  Bipaealicd 

Shoold  many  venerable  persons  be  assembled,  respect  must  be  first  shown 
in  society  to  the  learned  man  ;  next  to  him,  vrhoae  conduct  is  pare  ;  after- 
wards, to  the  ^;ed  niaa  ;  next,  to  one  who  has  learned  kinsmen  aud  the 
like  ;  and  lastly,  to  the  wealthy  mnn.  And  this  concerns  priests  :  Talonr 
and  the  like  chiefly  entitls  a  soldier  to  respect ;  and  riches,  a  merchant. 
But  here,  should  many  learned  men  be  a:<sembled,  the  precedence  must  be 
r^ulated  by  the  pre-eminence  of  their  respective  sciences ;  for  the  Sri 
Bhigataia  records,  "  That  indeed  a  science,  by  which  the  knowledge  of  Ood 
is  advanced."  Science,  oonnisting  in  knowledge,  which  advances  diligent 
obe^uiousness,  entitles  a  SUdra  to  respect :  or  skill  in  arte,  the  science  of 
medicine,  or  the  military  art.  From  hiia  paymerU  tnuri  be  procured  by  mild 
remonstrance,  tender  expostulation,  or  the  interposition  of  friends  and  kios- 
nen.  Snrely,  from  a  soldier  and  the  rest,  payment  miut  be  procured  hy  tku 
mode.  "  An  evil-minded  man  ^'  one  who  is  dishonest,  but  not  unentitled 
to  respect.  It  is  the  same  in  regard  to  soldiers  and  the  rest,  who  cannot  be 
treated  with  disrespect  It  is  also  the  same  in  regard  to  kindred,  pupils, 
and  the  like. 

"  And  artists"  (242, 2) ;  the  particle  sng^^ts  the  comprehension  of  Vaitpat 
and  ti)e  rest.  "  Dishonest  debtors;"  averse  from  thedischarge  of  thdr  debts, 
not  afraid  of  acting  immorally,  ignorant  and  so  forth,  but  not  entitled  to 
respect ;  in  a  word,  SUdras  and  the  rest.  Uistn-FS  must  be  employed  when 
violent  measuret  cannot  bs  adopted.  The  term  used  in  the  text  signifies 
violent  measures. 

In  defining  the  mode  of  recoTsring  debts  by  suit  in  court  (237),  it  is 
said  "  arrested,  dragged  and  con^ned."  How  can  that  be  P  For,  should  the 
ejection  of  urine  and  feces,  and  other  corporeal  necessities,  be  prevented,  life 
could  not  be  preserved.    For  this,  GiTYiTANA  delivers  a  precept ; 

243. 

CitTTiTAKA : — When  a  prisoner  has  need  of  ejecting  urine  or  feces, 

he  fdioold  either  be  followed  at  a  distance  or  dismissed  in  fetters : 

2.  Should  he  have  given  a  surety,  he  must  be  released  each  day,  at 
the  hour  of  meals ;  and  at  night,  if  a  surety  have  been  given  to 
such  effect : 

3.  Bat,  if  he  do  not  tender  a  surety  for  appearance,  nor  avail  him- 
self of  each  a  surety,  he  must  be  confined  in  jail,  or  delivered  to 
the  custody  of  keepers. 

•  Chap.  II,  r.  137. 
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4.    A  venerable,  trustworthy    and  virtuous  man  shall  Dot  be  con- 

fined  in  jiul ;  unrestrained,  he  must  be  released,  or  be  dismisaed 

under  the  obligation  of  an  oath. 

"  When  he  has  need,  &o."  vben  be  intiraatet  suoh  occasion,  be  muBt  be 
followed,  or  loatched,  at  a  distance  fmn  the  place  wbere  urine  aud  feces  are 
ejected,  "  Or  dismissed  in  fetters  ;"  bound  by  chains  and  the  like.  Two 
disjunctive  particles,  here  employed,  are  intended  to  show  dietinct  ralea 
governed  by  the  nature  or  amount  of  the  debt,  and  by  the  character  of  the 
debtor. 

Whatshould  be  doneat  the  hourcf  meats?  The !egislator  addi,  "should 
be  have  given  a  surety,"  should  a  surety  have  been  given,  or  &  sponsor  as- 
ugned,  he  must  be  released  each  day,  at  that  hour  of  nirsls  for  whicb  the 
surety  became  answerable.  Consequently,  after  taking  a  surety  for  the 
honr  of  meals,  be  shoQld  be  daily  released.  In  the  Ritndeara  the  terms  ana 
expounded,  a  prisoner  from  whom  a  surety  is  taken.  From  the  eipresaion 
*'  each  day,"  it  appears  that  a  surety  should  be  taken  each  day,  that  is  at 
the  hour  of  sunrise.  Still,  however,  the  terms  "  aud  at  night,"  authoriie 
the  release  of  a  debtor  at  night  aUu,  when  a  surety  has  been  previously 
taken  :  and  the  word  ''  day''  may  signify  a  day  aud  night.  A  synonymous 
term,  bearing  a  general  sense,  occurs  in  the  text  concerning  hair-interest 
(85,  4).  Yet  the  acceptation  may  follow  the  texts  of  Sages  concerning  at- 
teudaoce  on  cattle  ;  for  instance,  the  text  cited  in  the  Prd^aichitta 
tatrea* 

This  must  be  understood,  when  he  cannot  obtain  his  repast  vithout 
giving  a  surety.  "  And  at  night  ;"  even  at  night,  if  a  surety  say,  "  this 
man  shall  be  produced  by  me,  let  him  go  home  at  night  :"  in  that  case  he 
should  also  be  released  at  night.  But,  if  no  man  become  surety  for  him, 
because  he  is  suspected  of  dishonesty  ;  or  if  he  do  not  xeek  bail ;  or,  having 
given  a  surety  for  appearance,  if  the  debtor,  being  released,  de  not  again 
apply  to  his  surety ;  what  should  be  done  in  these  cases  ?  The  legislator 
says,  "  if  he  do  not  tender  a  surety  for  appearance  (if  he  cannot  obtain  a 
surety),  or  do  not  avail  himself  of  such  a  surety"  (or  do  not  so  act  as  is 
proper  after  finding  bsil)  ;  or,  baring  given  bail,  and  being  liberated  by  the 
creditor,  if  he  do  not  again  attend  his  surely,  that  is,  if  he  oonoeai  himself 
from  him  and  so  forth,  (both  may  be  understood  from  the  ambiguous  terms 
of  the  text ;)  in  tkue  eOiea,  should  he  be  st  any  time  discovered  after  labo- 
TiouB  search,  he  shall  be  confined  in  jail ;  that  is,  he  shall  be  coafiued  at 
night  within  closed  gates  and  the  like  :  but  at  the  hour  of  meals  he  must  be 
followed  by  the  creditor  himself,  or  be  suffered  to  take  his  repast  bound  in 
fetters  or  the  like  ;  in  the  same  manner  ho  should  be  aliened  to  bathe,  but, 
if  possible,  he  should  take  his  repast  within  the  prison.  If  there  be  keepers 
of  the  jail,  let  the  creditor  imprison  him  there,  after  giving  norice  to  the 
jailors.  But  when  the  creditor  himself  enforces  payment  of  the  debt,  he 
xoa;  confine  him  in  bis  own  house. 

But  if  the  debtor  be  not  liable  to  confinement  in  prison,  or  if  be  be  trust- 
worthy, the  creditor  shall  not  confine  him  in  a  jail.  This  the  legislator  de- 
clares (243,  i).  Should  such  a  venerable  person  be  not  trustworthy, 
or,  though  in  generai  trustworthy,  if  confidence  be  not  placed  in  him,  he 
must  be  dismissed  under  the  ohhgation  of  au  oath.  This  and  other  points 
may  be  argued. 
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Chand^swara.  and  the  rest  give  a  Bimil&r  exposition  ;  but  in  Us  gloss 
it  la  aud,  '  if  the  debtor  do  not  tender,  or  if  he  refuse  to  give,  &  surety  for 
appearance  or  other  sponsor.'  The  word  '  other*  intends  a  surety  for  pay- 
ment. Consequently  "  surety  for  appearance"  is  considered  as  merely  illus- 
tratiTe.  The  term  (translated  do  not  "  avail  himself')  is  here  explained  as 
signifying  "refuse."  The  disjunctive  particle  has  a  reference  to  the  word 
'  *'  tender,"  which  occurs  in  the  text.  His  refusal  may  be  in  this  form,  "  how 
dionld  I  give  a  surety,  I  am  not  trusted  P"  Such  a  speech,  when  he  is 
arrested  by  the  creditor  or  the  king,  it  deenud  a  refuml.  But  in  fact  a 
snreW  for  payment  can  hardly  be  supposed  in  the  prettnt  cote.  For  instance  ; 
should  any  one  say,  "  release  this  man,  I  will  pay  what  is  due  by  him,"  the 
creditor  may  reply,  "  the  term  of  payment  has  i^ready  elapsed,  dischai^  it 
therefore  immediately  ;'  with  this  notion,  a  surety  for  appearance  only  is 
mentioned.  However,  since  the  term  of  payment  may  be  enlarged  through 
the  interposition  of  mediators,  it  is  possible  that  a  surety  for  payment 
should  also  be  given.  The  opinion  of  CHiiiDisWABA  may  therefore  be 
justified.  The  confinement  of  a  trustworthy  man  is  unnecessary,  because 
he  can  gire  a  sare^. 

244. 
YbIhaspati  : — From  a  debtor  who  promises  payment,  the  debt  may 

be  recovered  by  mild  remonstrance  sjid  the  like,  and  by  employing 

hvm  in  work,  by  the  mode  ot  moral  duty,  by  legal  deceit>  by  violent 

compulsion,  and  by  confinement  at  home. 

"  By  mild  remonstrance  and  the  like  /'  since  the  interposition  of  friends 
and  the  rest,  and  the  withholding  of  a  deposit  and  the  like,  are  comprdended 
under  the  term  "  and  the  like,"  those  modes  of  recovering  a  debt  which 
are  consonant  to  moral  duty  and  bo  forth  are  alone  exhibited  :  the  legislator 
himself  details  those  very  modes  of  recovery,  by  mild  remonstrance  and  the 
rest,  "by  the  mode  of  moral  dnty,  by  legal  deceit,  Ac."  "  By  confinement  at 
home ;"  by  the  mode  of  lawful  confinement :  for  he  himself  denominates  con- 
finement at  home,  the  mode  of  lawful  confinement.  Sff  employing  him  in 
work;"  by  labour.  On  this  consideration,  CHAHstsWAiu  has  not  admitted 
tiie  enunciation  of  the  word  "  labour"  in  the  definition  of  violent  compul- 
sion. By  him  four  methods  only  are  mentioned.  Suit  in  conrt  falls  within 
the  mode  of  violent  compulaion.  There*iB  not  consequently  any  contra- 
diction to  Menu,  who  notices  five  modes.  CIttXtana  has  not  separately 
mentioned  distress  or  lawful  confinement.  It  falls  under  the  description  of 
compulsory  means,  &u<  is  a  slighter  compulsion,  as  has  been  already  remarked. 

By  what  means  shall  payment  be  obtained  from  him  who  has  no  assets  p 
Wanting  funds,  what  can  he  pay  F  Therefore  does  Uxnu  propound  a  mode 
of  discha^ng  debts  in  such  cases. 

245, 
Uend  : — Even  by  personal  labour  sball  the  debtor  pay  what  is  ad- 
judged, if  he  be  of  the  same  class  with  the  creditor,  or  of  a  lower; 

but  a  debtor  of  a  higher  class  must  pay  it  aceor^a/ng  to  hia  income, 

by  little  and  little. 

A  debtor  of  equal  or  inferior  class  to  the  creditor  shonld,  by  laboui,  put 
himself  on  a  par  with  his  creditor ;  the  parity  consists  in  mutual  exoneratioB 
from  debt :  consequently  the  sense  ia,  he  shcnild  discharge  tlie  debt.    Before 
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the  debt  was  discharged,  there  was  this  disparity,  that  one  was  creditor,  tiie 
other  debtor ;  bnt  the  debt  being  discharged  by  means  of  lobour,  on  a  com- 
putation of  the  hire  for  work  performed,  that  disparity  vanishes.  Work 
most  be  performed  by  bim  alone,  tho  rule  of  whose  class,  canntry,  and 
family,  is  not  thereby  iafringed,  as  has  been  already  remarked  :  but  if  tho 
creditor  be  of  the  oommercial  class,  and  the  debtor  of  the  military  class,  the 
law-gtTer  declares  what  should  be  done  :  "  bnt  a  debtor  of  a  higher  or  tuperior 
class  must  pay  it  by  little  and  little."  Here  it  Ehoold  be  coDsidered,  that 
the  debtor  of  a  higher  class  should  be  employed  in  labour  consistent  with 
his  regular  occupation,  at  some  other  suitable  place,  not  at  the  credltor'a 
house  ;  after  assigning  a  sufficient  portion  of  his  earnings  for  the  mainte- 
nance of  his  family,  the  remainder  should  be  delivered  to  the  creditor. 

Bnt  if  the  creditor,  as  well  as  the  debtor,  be  of  tiks  sacerdotal  class, 
may  the  creditor  oblige  that  debtor  to  work  for  him,  ^ce  he  is  of  eqnal 
class  ?  or  may  he  not  so  employ  bim  F 

246, 
YbIhaspATI: — ^Iftho  debtor  be  really  poor,  the  creditor  may  take 

him  to  his  own  house,  and  oblige  him  to  work  in  distilling  spirits 

and  the  like ;  but  a  priest  mast  be  made  to  pay  gradually. 

"  In  distilling  spirits  and  the  like ;"  mnce  the  text  coincides  with  that 
of  Mmu,  a  debtor  of  equal  or  inferior  class  is  intended.  But  the  subse- 
quent phrase  intimates,  that  a  Brdhmana,  even  though  indebted  to  a  man 
of  the  same  class,  ehall  not  be  compelled  to  work  j  for  if  it  supposed  him 
indebted  to  a  Cihalriya  or  the  reet,  the  text  would  be  nagatoiy.  The  reason 
is,  that  Brdhmanaa  are  eminent  in  respect  of  eadi  other  ;  for  their  greatness 
is  nntimited. 

247. 
YAjHTAWALCTA : — He  may  compel  a  poor  debtor  of  a  low  class  to  do 

work  by  way  of  paying  his  debt :  but  a  priest,  if  indigent,  most  be 

made  to  pay  gradually  according  to  his  income,  or  fiaaual  gaina. 

"  By  way  of  paying  his  debt ;"  for  the  discharge  of  his  debt  "  Accord- 
ing to  his  income ;"  according  to  the  acquisition  of  funds.     The  Sttudcara. 

Bnt  we  expound  "  a  low  class,  a  tower  class  than  the  sacerdotal  tribe, 
namely,  the  military  class  and  the  rest.  "  Gradually  j"  employing  a  priest 
in  his  regtdar  occupation,  as  sacrificing  and  collecting  alms  ;  or,  if  that  fail, 
in  hearing  anus  and  the  like  ;  and  out  of  his  earnings,  supplying  the  mun- 
tenance  of  his  family  with  frogality,  the  remainder  should  be  applied  to  the 
dis(4iarge  of  his  debt.  In  proportion  as  a  surplus  remains,  should  the  debt 
be  dischai^ed :  and  this  t^pears  from  the  expression,  "  a  pneat  must  be 
made  to  pay  gradually."  Bnt  here  "  a  low  class"  is  taken  as  intending 
also  an  equal  class ;  and  "  priest,"  as  intending  a  superior  class.  This  is 
likewise  remarked  in  the  Jfitdci&anf.  The  teoct  also  concerns  a  debtor  of 
equal  class,  as  well  as  of  inferior  class.    CiTTAiANa  declares  it  expressly. 

248. 
CiTT^TANA : — ^The  creditor  may  exact  payment  by  labour  from  a 

debtor  of  the  military,  commercial,  or  secrile  claas,  if  he  be  either 

equal  to  himself  or  lower. 
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By  tbe  enumeration  of "  military,  commeroiai  and  servile  olBaaee,"  it  is 
here  intiniated,  ttaat  payment  of  a  debt  should  be  procured  from  a  man  of 
the  priestly  class  by  another  mode :  and  tbat  baa  been  already  propounded, 
as  declared  by  VbJFhaspati  and  YijNTAWALOTA.  The  term  "serrile  class" 
intends  generally  any  veiy  low  daat,  and  comprehends  therefore  mixed 
classes,  such  as  MirdMbhiihicta  and  the  rest.  The  particulars  of  these 
classes  sl^ionld  be  delivered  under  the  title  where  Tribes  are  considered. 

He  should  only  compel  his  debtor  to  perform  work  which  is  not  repre- 
hended, as  has  been  already  hinted  :  but  if  he  oblige  him  to  perform  work 
whidi  is  reprehended,  what  should  follow  f 

249. 

CiTrATANA : — But  if  he  compel  the  debtor  to  do  any  improper  woi-k, 

not  stipulated  at  first,  he  shall  be  fined  in  the  first  amercement, 

and  the  debtor  shall  be  released  from  his  demand. 

"  Nut  stipulated  at  lint  ,*"  not  mentioned  when  the  debt  was  contracted. 

For  instance  ;  if  the  debtor  said,  "  I  will  pay  thee  this  debt  by  any  work, 

even  the  moat  abject,  if   I  cannot  discharge  it  by  honourable  means ;"  in 

thst  case  such  work  has  been  stipulated :  but  if  he  simply  gay,  '■  I  will  pay 

the  debt,'  or  "I  will  dischnrge  it  by  labour ;"    in  that  esse,  should  the 

creditor  obhge  bim  to  perrorm  such  work,  which   has  not  been  stipulated, 

the  oreditoT  shall  pay  the  first  amercement,  thab  is,  a  fine  denominated  the 

first  amercement.    That  fine  is  explained  by  Mbrxt  ;  "  Now  two  hundred 

and  fifty  vamfi  are  declared  to  be  the  first  amercement."    This  may  be 

properly  discussed  under  the  title  of  Fiues. 

That  sort  of  labour  is  reprehended,  which  is  not  aathoriied  by  the 
system  of  law.  For  example  ;  the  regular  employment  of  a  CsAoM^isthe 
use  of  arms  ofTensiTe  and  defensive  ;  bnt  if  that  fail,  commerce  and  certain 
other  occupations  are  authorised  by  the  Isw :  Wurk  of  a  different  nature  is 
reprehended.  But  to  a  Cihatrit/a  who  abandons  not  bis  own  profession, 
however,  distressed,  commerce  and  the  rest,  are  also  abject  ocoupationa.  Yet 
to  him  who  bsa  undertaken  commerce  and  the  like,  or  is  willing  to  undertake 
il,  such  an  occupation  is  not  a  blameable  employment.  However,  service 
and  low  mechanical  arts  are  object  occupations.  The  same  should  be 
understood  in  regard  to  men  of  the  commercial  class  and  tberest:  and  that 
is  asoertained  from  praolioe.    This  has  been  sufficiently  explained. 

It  should  be  here  remarked,  that  a  Srdhmana,  who  subsists  even  bj 
agriculture,  is  not  considered  as  following  a  profession  foreign  to  him  :  the 
creditor  may  not  tell  bim,  "  following  the  profession  of  arms  or  the  like,  and 
fAcrtiy,  earning  money,  pay  the  debt."  Again;  daughters,  sons,  and  the  rest, 
should  not  be  sold  :  therefore,  from  parity  of  reasoning,  no  debtor  whosoever 
ean  be  compelled  to  sell  bis  children,  inasmuch  as  the  act  is  immoraL 

The  debtor  is  exonerated  from  the  debt.  The  Setndcara. 

By  labour  alone  a  debt  ia  fully  discharged ;  but  release  from  the  demand 
is  again  mentioned  to  show  that  in  this  case  the  debtor  is  exonerated,  how- 
BTer  inconsiderable  the  work  performed. 

250. 
NABeda: — Should  a  debtor  be  disabled^  "by  famine  or  other  cala- 
mity of  the  time,  irom  paying  the  whole  debt,  he  shall  be  only 
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cotnpelled  to  pay  it  in  smaU  sv/ms,  from  time  to  time,  according 

to  his  ability,  as  he  happens  to  gaia  property. 

Should  he  be  disabled  from  paying  tbe  debt,  through  some  calamity  of 
the  time,  that  is,  in  eonattquenoe  of  famine  or  the  like.  The  Jtetvdeara. 

Borne  hold,  that  this  text  coacerna  Brdhmanat  and  dehtors  superior  in 
class  to  the  creditor  ;  for  it  coincides  ntth  tbe  text  of  Meku  and  the  rest. 
But,  in  fact,  this  teit  may  also  be  ap|)1icaV)lti  to  any  case  vhere  the  creditor 
CBQUot  oblige  him  to  work,  or  where  the  debtor  ia  incapable  of  lal>our. 

It  should  be  here  uudaretood,  that  Mekc  (233)  directs  peLymeiit  to  he 
enforced  by  the  king ;  the  aubeequent  text  (334)  seems  also  to  intend  pay- 
ment enforced  by  the  king.  The  creditor  thcrefure  applies  to  tbe  king, 
saying,  "  this  debtor  does  not  liquidate  my  debt;"  the  king,  finding  that 
the  debt  is  to  be  recovered  from  a  man  of  the  priestly  class,  adopts  tlie 
mode  of  moral  duty  :  calling  the  debtor's  intimate  friend  or  the  like,  he 
sends  him  to  obtain  payment  of  the  debt  from  that  man  by  mild  expostula- 
tion ;  or  procures  payment  by  his  own  mitd  remonstrances ;  or  auffera  tbe 
creditor  to  beset  the  house  of  the  debtor,  fasting  there.  But  if  the  debtor 
be  a  merchant,  he  shall  only  be  made  to  pay  the  debt  according  to  the 
custom  of  the  country  ;  the  king  himself  should  confine  him  in  the  custody 
of  his  own  officers :  this  and  other  modes  should  be  understood.  But  if  the 
debtor  be  very  contumacious,  and  one  whom  tbe  king  cannot  reduce  by 
reason  of  his  great  power,  he  should  bid  the  creditor  procure  payment  by 
withholding  a  deposit  or  the  like.  The  mode  of  violent  compulsion  is 
obvious.  If  that  be  not  practised,  he  should  send  the  creditor  to  pursue  the 
mode  of  lawful  confinement  or  distress  :  this  mode  has  been  discussed.  Suit 
in  court,  or,  aa  explained  in  the  MedhdtU'hi,  practice  oflaboury  should  be 
followed  for  the  recovery  of  a  debt  from  a  very  indigent  debtor.  It  consists 
in  this  :  taking  a  further  sum  from  the  creditor,  let  the  king  advance  it  to 
the  debtor,  who  must  labour  in  husbandry,  commerce,  or  the  like,  and 
deliver  to  the  creditor  the  property  thereby  gained.  This  appears  from  a 
brief  examination  of  the  subject. 

lu  these  definitions  of  the  modes  of  recovery,  creditor  is  mentioned 
indeterminately ;  but  Is  descnbed  as  a  person  recovering  his  property,  «a 
one  who  had  advanced  money,  as  owner  of  the  effects.  It  follows,  that  these 
methoda  are  universally  applicable  to  deposits  and  the  like.  Accordingly, 
in  the  Chapter  ou  Redemption  of  Fledges,  "  deceit"  and  ''  confinement"  are 
mentioned  in  the  text  of  VKcaiaPAii  (102)  ;  it  thence  appears,  that  the 
king  shall  not  compel  a  creditor  to  restore  a  pledge  to  tbe  debtor,  by  the 
mode  of  confinement  and  the  rest :  wherefore  "  debtor,"  in  the  definition  of 
lawful  confinement,  must  be  understood  to  signify  one  who  has  received 
property  _/rom  another. 

If  tbe  creditor  do  not  apply  to  the  king,  but  himself  procure  payment  of 
the  debt  by  some  legal  mode,  such  as  that  of  moral  duty  and  the  rest,  shall 
he  be  punished  or  not  P    On  this  subject  Mend  declares  the  law : 

251. 
Mknu  : — That  creditor  who  recovers  his  right  from  a  debtor,  must 

not  be  rebuked  by  the  king  for  retaking  bis  own  property. 

A  creditor,  pursuing  modes  of  recovery,  such  as  that  of  moral  duty  and 
the  re&t,  in  proper  cases,  shall  not  be  checked  by  the  king :  such  is  the 
sense.  The  Rttndcara. 
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"  In  proper  cases ;"  puraning  the  mode  of  moral  dutjr,  if  the  debtor  be 
of  the  priestly  claaa  and  the  like;  deceit,  if  he  be  as  heir  «nd  bo  forth.  "Tbe 
creditor  shall  not  be  diecked ;"  then  sorely  te  shall  not  be  puoiahed.  But 
if  he  act  contrary  to  law,  a  punishmsnt  shall  be  inflicted.  This  appears 
from  the  terms  used  in  the  Retndcara  ;  and  that  punishment  may  be  harsh 
rebuke  or  other  correction  :  this  can  only  be  discussed  vith  proprie^  under 
Uie  title  of  Puuiabment. 

CrLLlh]ABHATTA  espoands  "|he  shall  not  be  rebuked,"  he  shall  not  be 
chidden  by  the  king  in  these  terms  :  "  hast  thou  dared  to  recover  the  debt 
from  thy  debtor  by  violent  means  without  acquunting  me  P"  If  there  be 
no  reproof,  surely  there  shall  be  no  punishment, 

.  252. 

TiSHNU : — A  creditor  recovering  the  sura  lent  by  any  lawful  moans, 

detention,  bond^e,  or  the  like,  shall  not  be  reproved  bj  the  king ; 

if  the  debtor,  so  forced  to  discharge  the  debt,  complain  to  the  king, 

he  shall  be  fined  in  an  equal  sam. 

"  An  equal  sum ;"  a  sum  equal  to  the  debt  recovered.  The  Setnaeara, 

"Detention;"  lawful  confinement  and  enit  in  court,  as  described  by 
CatiItaha.  "Bondage/"  violent  means.  The  term  "  or  the  like,"  com- 
prehends the  other  modes  of  recovery. 

253. 

YAjkyawalcta  ; — He  who  recovers  an  a^nowledged  debt  by  his 

own  act,  m  any  of  ike  legal  mocUa  to  which  the  debtor  has  tacitly 

cojtsented,  shall  not  be  blamed  by  the  king ;  and  if  the  debtor  shall 

complun  of  bui^  an  act  before  the  king,  he  shall   be  fined,   and 

compeHed  to  pay  the  debt 

*'  Acknowledged  /*  owned.  The  Miiaeihara. 

A  creditor  recovering '  an  acknowledged  sum,  or  a  debt  proved  by  wit- 
nesses or  tiie  like,  shall  not  be  blamed  by  the  king  in  these  terms,  "why 
didst  thou  so  P'  If  a  debtor,  on  whom  violent  means  and  the  like  have 
been  used  to  enforce  payment,  wickedly  complain  before  the  king,  he  shall 
be  blamed  by  the  king,  that  is,  he  shall  be  fined,  and  he  shall  be  compelled 
to  pay  the  debt.  This  exposition  is  approved  ia  the  Dipacalicd.  The  text 
already  cited  from  Tishno,  regnlat«s  tiie  amount  of  &e  fine ;  he  shall  there- 
fore be  amerced  in  a  sum  equal  to  the  debt. 

Is  not  an  amercement  equal  to  the  amount  of  tiie  debt  inconsistent  with 
the  following  text  of  Uxhd  P 

254. 

HenU: — ^The  debtor,  who  complains  before  the  king,  that  his  creditor' 

has  recovered  the  debt  by  his  own  l^al  act,  ox  before  mentioned^ 

shall  be  compelled  by  the  king  to  pay  a  quarter  of  the  sum  aa  a 

fine,  and  t^e  creditor  shall  be  left  in  possession  of  his  own. 
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It  appmiB  from  this  text,  th&t  he  aball  be  fined  in  a  fourth  part  of  the 
debt.  On  this  CbandHwara  remarks,  that  '  an  amercement  equal  to  a 
fourth  p«rt  of  the  sum  muat  be  understood,  vhen  the  offender  ia  unable  to 
pajr  K  larger  fine,  or  is  in  general  virtuous.'  Conseqaently,  a  fine  equal  to 
the  whote  sum  is  considered  as  the  general  rule.  But  Coll6cabhatta 
tiuu  expounds  the  text :  '  ahonld  a  detdor  complain  to  the  king  against  » 
creditor  who  recovered  the  debt  by  his  own  act,  thinking  that  he  has  great 
inSuence  over  the  monarob,  that  debtor  shall  be  fined  in  a  quarter  of  the 
debt,  and  the  sum  recovered  shall  be  assigned  to  the  creditor.'  And  that  is 
raaaonable  ;  for  it  was  proper  that  he  should  recover  the  debt  by  applicatjoo 
through  some  person  near  the  king  :  in  this  case,  since  the  creditor  may  also 
be  charged  with  a  slight  offence,  a  smaller  fine  is  imposed  on  the  debtor. 
Again ;  if  the  debtor  be  in  general  virtnous,  or  be  unable  to  pay  a  large  fine, 
the  same  consequence  is  reasonable  ;  and  the  exposition  adopted  by  Catja- 
DisWABA  may  Uierefore  be  justified. 

Yet  some  think,  that  because  the  institutes  of  Mbmu  prevail  over  all  other 
codes,  his  texts  should  not  be  restricted  in  consequence  of  a  rule  of  VtSHiin. 
The. fine  specified  by  Mbsu  must  therefore  be  considered  as  the  general 
amercement ;  and  according  to  that  text,  and  restricting  the  law  propounded 
by  ViSHZru,  his  rule  must  be  applied  to  the  case  of  a  very  dishonest  debtor. 
iWt  is  wrong ;  for  the  law,  ns  propounded  by  Miku,  still  needs  qualifica- 
tion. The  role  of  Vishnu,  fituftrpounija^,  signifies,  that  a  very  perrerse 
debtor,  complaining  before  the  kin);  of  Ids  creditors  enforcing  payment, 
shall  be  fined  in  a  sum  equal  to  the  debt ;  it  still  contradicts  the  text  of 
Menu,  for  that  signifies,  that  a  debtor,  complaining  before  the  king,  shall 
be  fined  in  a  quarter  of  the  debt :  to  reconcile  the  apparent  inconsistency 
with  the  rule  of  Vishnu,  "  not  dishonest"  mnst  be  given  as  an  epithet  to 
"debtor"  in  the  text  of  Menu;  and  the  law,  propounded  by  Mbhu,  has 
needed  qualification.     This  must  be  admitted  by  the  wise. 

But  if  the  debtor  be  unable  to  pay  the  sum  by  any  means  whatsoever, 
whcel'interest  may  be  exacted  at  the  choice  of  the  creditor. 

255. 
Vl^tHASPATl : — After  the  time  &r  payment  has  past,  and  when  the 

interest  ceases,  on  becoming  equal  to  the  jn-i/ncipal,  the  creditor 

may  either  recover  his  debt,  or  require  a  new  writing  in  the  form 

of  wheel-interest  (ekaeravHddhi). 

"  Vnien  interest  ceases,"  after  accumulating  to  its  limit. 

The  Betndcara. 

"  After  the  time  for  payment  has  past ;"  this  may  be  considered  as  relat- 
ing to  a  loan  for  a  specified  time.  '"  When  interest  ceases,"  concerns  a  debt 
n^imited  as  to  time.  Hence  it  appears,  tbat  if  a  creditor,  by  violent 
methods  or  the  like,  exact  payment  of  a  sum  lent  for  a  limited  time  before 
its  term  has  expired,  or  of  a  debt  for  no  limited  time  before  interest  ceases, 
he  shall  be  punished.  But  if  he  can  recover  it  by  mild  expostulations,  no 
offence  shall  be  imputed  to  the  creditor,  as  suggested  by  another  text  of 
ValBABPATI  {166,  2). 

"  Or  require  a  new  writang,"  (that  is,  a  written  contract,)  in  the  form  of 
wheel- interest.  Making  the  doubled  sum  the  principal,  and  stipulating 
interest  afresh,  he  may  require  a  ncwwriting,  after  cancelliDg  the  former  note 
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CiTYiYkSi. : — Twice  the  sum  lent  sliould  always  be  received  by  the 
creditor,  if  the  debt  be  of  long  stavdvng ;  but  if  ike  debtor  do  not 
pay  twice  the  principal  when  interest  has  ceased,  the  creditor  may 
again  exact  an  agreement  for  interest. 

"  Twice  the  sum"  ia  here  meutioiied  on  the  suppositioB  of  a  debt  oonaiat- 
mg  of  gold  or  the  like  ;  but  if  olothes  orother  commoditiea  were  lent,  fouv 
timea  the  value,  or  other  multiple  o/ i^,  HBdeclEtred  by  the  law,  must  be 
Dnderstood.  Accordingly  VbIhabfati,  eays  geuerall;,  "  when  interest  ceaseB." 
"  When  iuterest  has  ceased"  {'256)  ;  wheu  interest  has  stopped  ;  if  he  do 
not  then  pay  :  the  text  must  be  so  supplied.  In  that  case  "  the  creditor 
msj  t^aia  exact  interest ;"  making  the  former  debt,  together  with  interest, 
hi«  present  prinoipal,  ha  maj  stipulate  interest  aTresh :  and  this  is  the 
vheel-iuterest  mentioned  by  VbThaspati.  Such  vheel-iotereat  is  of  three 
kinds,  as  declared  by  Mmti. 

257. 
Menu  : — He  who  cannot  pay  the  debt  ai  the  fixed  Ume,  and  wishes 

to  renew  the  contract,  may  renew  it  in  writing,  with  the  creditor's 

088071^,  if  he  pay  all  the  interest  then  due ; 
2.    Bub  if,  by  some  v>navoidable  accident,  he  cannot  pay  the  whole 

interest,  he  may  insert  as  pHndpal  in  the  renewed  contract  so 

much  of  the  interest  accrued  as  he  ought  to  pay. 

"  Then  due  f  the  interest  legally  due  to  the  creditor :  paying  the  nhole 
or  a  part  of  that,  he  may  renew  the  contract  or  writing;  that  is,  tearing 
the  fbnner  writing,  he  may  execute  a  new  bond.  If  the  whole  interest  be 
paid,  fresh  interest  on  the  original  debt  only  ia  stipulated :  this  is  one  form 
of  wheel-interest ;  and  in  thb  case  the  expression  "  he  who  cannot  pay  the 
debt"  signifies  one  who  is  only  unable  to  pay  the  principal.  If  a  part  of  the 
interest  be  paid,  interest  may  be  stipulated  afresh  ou  the  principal  of  the 
debt,  together  with  part  of  the  interest  accrued:  this  is  another  form  of 
wheel-interest ;  and  in  this  case  the  expression  quoted,  signifies  one  who  is 
unable  to  pay  the  original  debt,  and  a  part  of  the  interesL  Bnt  if  he  do 
not  pay  "  the  interei>t  then  due,"  (for  the  phrase  is  connected  with  the 
preceding  terms,)  that  is,  if  he  pay  no  part  of  the  interest,  he  must  renew 
the  debt  for  the  sum  then  due  aa  a  new  principal :  in  other  word»,  he  must 
aeknovledge  it  a  fresh  debt,  that  is,  admit  the  interest  as  a  debt ;  and 
acknowledgiug  it  a  new  debt,  it  follows  of  course  that  interest  shall  again 
accrue.  Ur  connecting  the  phi-ase  with  preceding  terms,  the  construction 
may  be  thus:  '  if  he  do  not  pay  the  amount  of  interest,  he  must  renew  the 
eontract :'  consequently,  he  must  renew  the  written  contract,  iuserting  as  a 
new  prinoipal  the  original  debt  with  interest.  In  this  ease  the  eipressioa 
quoted  signifies  one  who  is  unable  to  pay  the  original  debt  and  the  whole  of 
the  interest ;  or  that  may  be  the  sense  in  all  these  cases. 

"  So  much  of  the  interest  accrued  aa  he  ongbt  to  pay  :"  this  is  pur- 
posely mentioned  to  remove  the  doubt  how  he  should  pay  the  interest ; 
whether  he  may  pay  any  part  which  is  forthcoming,  or  must  pay  the  whole 
interest  at  ouce.    In  the  preceding  text,  "  if  he  pay  the  interest  then  due," 
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it  is  suppoied  that  ha  pays  tbo  whole  iutereat ;  for  no  distinction  ia  ez- 
pressed.  Consequentl;,  two  cases  only  are  iaWy  declared  :  and  by  the  last 
phrase,  explained  "  ao  much  of  the  interest  as  may  happeu  to  be  due,"  it  ia 
intimated,  that  after  paying  some  part  of  the  interest,  he  should  renew  the 
contract,  inserting  as  principal  the  original  debt  with  the  remaining  part  of 
the  interest.  Such  is  the  notion  entertained  by  OdllAcabhatta.  Tliree 
caaes  therefore  arise  even  on  this  eiposition. 

When  ft  debtor  renews  a  contract  after  paying  the  whole  interest  (A<b 
due,  bow  can  it  be  wbeel-interaat,  since  it  does  not  correspond  with  the  texts 
of  VidHASPATi  and  YijMYAWALCYA,  describing  that  aa  interest  upon  inter- 
est ;  for  in  this  case  there  is  no  intereat  upon  interest  t  It  is  answered,  the 
word  (vrXdd'hdh)  i»  in  the  fifth,  not  the  sixth,  case ;  consequently,  after 
fltipulated  or  legnl  interest,  farther  interest,  which  was  not  promised  wheit 
the  debt  was  originally  contracted,  is  wbeel- interest,  or  interest  after 
interett  ;  there  is  no  difficulty.  Such  is  the  interpretation  approved  hv 
CB&NDtawARA ;  lot  he  says,  '  the  debtor  may  renew  the  contract  with 
interest  oti  the  principal,  together  with  some  part  of  the  interest  accrued,  or 
on  the  principal  alone-' 

Some  explain  the  first  text,  "  if  he  pay  some  part  of  the  interest  theu 
due."  Consequently,  if  some  part  of  it  be  paid,  or  the  whole  be  unpaid, 
wheel -intereat  may  be  stipulated.  Two  forms  of  it  are  therefore  mentioned 
by  Menc  ;  not  three,  for  a  third  it  not  apecified.  But  when  the  whole 
interest  has  been  paid,  if  the  bond  be  then  renewed,  there  ia  no  wheel- 
interest,  but  a  fresh  debt  by  the  voluntary  act  of  the  debtor.  In  that  osse 
interest  is  therefore  legal  in  a  moral  view  :  but  interest  upon  interest  is 
immoral.  Or  that  also  may  be  deemed  immoral,  under  the  text  of  Vki- 
HASPATI  (36, 7). 

But  rigid  interpreters  thus  expound  the  text:  he  who  cannot  pay  the 
whole  debt,  principal  and  interest,  beiag  unable  to  efiect  its  full  discharge, 
but  able  to  pay  some  part  of  the  interest,  or  the  whole  interest  (that  is, 
unable  to  a  certain  portion  of  the  debt)  must  renew  the  contract  in  writing  : 
he  must  stipulate  interest  afresh,  else  the  renewal  of  the  ooutract  would  be 
useless  :  and  tJiis  has  been  expresaly  declared  by  CiTTAYAtTA.  How  can 
that  be,  since  there  is  not  a  new  loan  P  Therefore  doea  Msnc  declare,  "  he 
may  laMit  <u  principal  in  the  renewed  contract  the  aum  then  due."  That 
being  the  case,  must  a  writing  be  executed  which  contains  a  fallscy  ?  For 
this  cause  does  the  legislator  add,  "  if  be  cannot  pay  ;  literally,  not  prodae- 
in^  (A«  sum  :"  therefore,  mentally  paying  the  sum  due,  let  him  borrow  it 
^ain.  If  some  assets  be  forthcoming,  may,  or  may  not,  a  part  of  the 
interest  be  paid  therewith  P  On  this  point  the  Sage  adds,  ''  be  ban  a  right 
to  pay  as  much  of  the  interest  sa  is  possible."* 

258. 
Menu  : — A  lender  at  interest  on  Oie  risk  of  safe  carnage  (chacravrid- 

dhi.)  who  has  agreed   on  the  place  and  time,  Bhall  not  receive 

Euch  interest,  if  by  accident  the  gooda  are  not  carried  to  the  place, 

ot  within  the  time. 

"  Who  has  agreed  on  the  place  and  time,"  is  thus  expounded  on  Uie 
aathority  of  CHAHDiswASA :  the  debtor  says,  "  I  will  pay  the  debt  at  nteh 

*  Aomding  to  tba  lilanl  mbm  of  (lu  Int ;  bnt  it  1ih_  been  olherwiM  tnailated  «■  tt* 
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apkce,  &Dd  at  sach  a  time;"  and  the  creditor  assents  to  that  proposfll. 
Sach  a  creditor  is  a  lender  at  wheel -interest,  having  bargained  for  interest  of 
that  dsscriptioo.  If  he  pass  that  place  and  time  ;  if  be  do  not  go  to  that 
pUceat  that  time,  the  creditorsballaot  receive  such  interest,  namely,  wheel- 
interest  :  of  coarse  be  must  receive  back  the  sum  lent  without  interest. 
Hence,  even  should  interest  prescribed  by  tiie  law  be  stipulated  for  a  certain 
time  and  place,  it  shall  not  be  received  by  the  creditor  if  be  do  not  atteud  at 
that  place  and  time :  for  that  small  omission  annuls  legal  interest. 

But  CuLi^OABHATTJL  cxpounds  the  text  otherwise ;  the  term  "  wheel" 
denotes  the  use  of  a  vheel-carriage  or  the  like.  A  lender  who  has  accepted 
that  by  way  of  interest,  and  has  agreed  on  the  place  and  time  ;  for  instance, 
be  hai  agriid,  that  "  a  journey  to  Vdrdna^,  or  the  ase  of  the  carriage  fur  a 
year,  shall  be  the  only  interest :"  in  such  a  case,  if  the  debtor  fail  in  time 
and  place,  if  he  do  not  carry  goods  to  Vdrdna^  or  do  not  carry  goodt  during 
the  year,  he  uhall  not  receive  the  benefit,  that  la,  the  whole  hire  of  the  car- 
riage.   Consequently,  the  whole  interest  is  undischarged.* 

259. 
TbIhsapati  : — Aa  the  original  debt,  together  with  the  arrear  o/inter- 
eet,  becomes  a  new  princip&l,  when  w  heel-interest  is  received  after 
the  debt  is  doubled,  so  does  the  nse  of  a  pledge  forborne  become 
a  new  principal  io  a  similar  case. 

When  wheel -interest  is  received  after  the  debt  is  doubled,  as  in  that 
case  the  original  debt  with  interest  becomes  a  new  principal,  so  does  the 
use  of  a  pledge  also  become  a  new  principal  in  a  certain  case  j  that  is,  even 
the  use  and  profit  of  a  pledge  bear  interest.  For  example  ;  a  man  borrows 
money,  pledging  a  cow,  on  these  terms  :  "  this  cow  shall  be  milked  by  yon 
so  long  aa  I  do  not  discharge  the  debt  ;"  or,  "  ihi«  cow  shall  be  milked  by 
yon  during  fifty  months ;"  or,  "  she  shall  be  milked  to  make  good  the  inter- 
est of  the  debt."  In  this  case,  should  the  cow  accidently  die  notwith- 
standing the  utmoxt  care,  or  be  stolen  by  thieves  or  the  like  ;  then,  if  the 
debtor  do  not  give  a  fresh  pledge,  the  value  of  usufruct  and  the  principal 
sum  must  be  paid  at  the  time  of  discbargint;  the  debt.  Sut,  if  the  debtor 
cannot  do  so,  then,  being  sued  before  the  king  or  before  a  publick  assembly, 
or  attending  the  creditor  of  his  own  accord,  he  exeoates  a  new  writing  in  the 
form  of  wheel-interest.  In  that  case  he  may  execute  a  bond  after  paying 
the  value  of  usufruct ;  should  even  that  exceed  hu  means,  he  may  ndd  the 
principal  sum  to  that  value,  and,  inserting  as  principsl  the  accumulated  sum 
execute  a  new  deed,  in  which  stipulated  iuteref>t  and  the  like,  or  legal  inter- 
est at  the  rate  of  an  eightieth  part  and  so  forth,  may  be  established  by  coa- 
seut  of  both  parties  ;  and  be  may  cancel  the  former  note. 

Here  an  observation  should  be  mads.  When  a  debt  was  contracted  on 
these  terms,  "]etthii>  cow  be  milked  until  the  debt  be  discharged,"  bnt, 
aftemard*,  the  cow  being  accidentally  lost,  wheel -interest  is  stipulated  by 
the  debtor,  whom  the  creditor  has  arrested,  it  must  not  be  said,  that,  in 
tueh  a  Clue,  the  value  of  the  use  loit  before  the  renewal  of  the  contract 
should  be  inserted  therein,  and  the  interest  subsequent  to  it  must  follow  the 
rate  of  profit  from  the  use  of  the  cow.  On  the  contrary,  any  other  rate 
which  may  be  settled,  such  as  an  eightieth  pan  or  the  like,  shall  regulate 
the  interest ;  for,  in  fact,  it  becomes  a  new  debt 


,.  by  Google 


246  REDRESS  FOR  KON-PATUENT.  [BOOK  I,  CH.  TI, 

260. 
VrIhaspati  : — This  rule  concerns  an  acknowledged  debt ;  bat  be 

who  contests  the  demand,  shall  be  compelled  to  pay,  on  proof  in 

court  by  written  evidence  or  oral  teatimony. 

This  rule,  already  propounded,  for  the  reoorsry  of  «  debt  by  ei{>OBtula- 
tion  and  nihei  modes,  oonceniB  an  acknowledged  debt,  or  one  whioh  i«  as- 
certained to  be  due.  But,  if  the  debtor  contest  the  demaud  ;  if  he  deny  the 
debt,  saying,  "  I  owe  not  the  sum,"  be  sliall  be  compelled  to  pay  it,  when 
the  debt  has  been  prored  by  written  evideUL-e  or  the  like  ;  he  sha}l  not  bo 
foreed  to  pay  it  on  the  eirople  affirmation  of  the  creditor.  "  Or  by  oral  tea- 
timony ;"  the  particle  is  indeterminate  comprehending  vtrhal  contract  and 
the  like.  For  example  \  the  creditor  at  nome  former  time  demanded  pay- 
ment of  the  debt  from  his  debtor  ;  he  replied,  "  1  will  pay  it  at  the  end  of 
a  month  ;  If  any  honest  man  know  this  fact,  the  debt  may  be  thereby  prov- 
ed. So  long  &i  it  be  unproved,  the  creditor  eliall  not  use  the  meana  of  re- 
oovery.    If  be  do,  VbIhaspati  ordains  a  fine. 

2G1. 
V^Ehaspati  :— When  the  debtor  appeals  to  judicature,  or  when  the 
demand  is  unliquidated,  he  shall  never  be  construned  by  tbe  mere 
act  of  the  creditor ;  and  he  who  canetrains  a  debtor  thus  exempt- 
ed from  such  constraint,  shall  be  fined  according  to  law. 

If  the  demand  be,  for  any  reason,  unliquidated  or  dubious,  the  debtor, 
who  appeals  to  judicature,  •hall  not  b^  compelled  or  forced  to  pay  Be 
who  constmine  a  debtor  thu«  exempted  from  oon^tiaint  or  compulsion,  ahall 
be  lined  :  and  the  fine  tbua  ordained  must  be  understood  in  the  case  where 
the  creditor  enforces  payment  by  his  own  act,  or  through  the  kioff's  oiBcerg. 
But,  when  that  is  done  by  the  king,  expiation  must  be  performed,  for  none 
baa  mentioned  a  Bne  on  tht  Hag  himself. 

Who  is  considered  as  a  debtor  appealing  to  judicature  ?  The  same  legis- 
lator replies  to  that  question  : 

262. 
TbIhaspaii  ; — A  debtor  is  considered  as  appealing  to  judicature,  when 
he  says,  "  I  will  pay  whatever  shall  by  law  be  declared  to  be  due." 
"  When  he  says ;"  a  debtor,  who  says,  Ac.     A  debtor  appealing  to  judica- 
ture fcriydvddij  pleads  or  claims  fvadati)  actual  proof  of  a  fact  (eriydj  ; 
such  as  legal  evidence  and  so  forth. 
The  same  law-giver  explains  a  demand  unliquidated : 
263. 
V^Ehaspati  :~'The  demand  is  considered  as  unliquidated,  when  a 
dispute  arises  between  the  two  parties  on  the  species  lent,  or  its 
number,  weight,  or  measure,  on  ike  value  of  a  pledge  or  the  like, 
on  the  amount  of  interest,  or  on  the  queetion  whether  the  sum  be 
or  be  not  due. 
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"On  the  Bpecieslent,-"  on  the  nature  of  the  property  lent,  vhi 
be  gold,  silver,  or  other  species.  For  instance ;  it  is  ascertained,  t 
debt  bears  interest  at  the  rate  of  an  eightieth  part  or  the  like  ;  and  it 
admitted  by  the  debtor,  that  he  uontracted  Uie  debt  in  such  a  mou 
year  ;  but  it  is  questioned  vhether  the  species  lent  were  gold  or  silve 
"  on  its  number,  weight,  or  measure,"  it  is  questiuned  whether  a  h 
pieces,  or  eighty,  were  borrowed.  Under  the  term  "  and  the  like" 
prehended  slavery  and  so  forth.  The  Belt 

The  meaning  is,  when  a  slave  has  been  pledged,  it  is  questione< 
ther  his  service  were  assigned  for  one  or  two  months,  under  th 
"  and  the  like"  are  comprehended  the  questions,  whether  a  pledg 
asaigned,  or  a  surety  given.  "  On  the  amount  of  interest ;"  the  do 
whether  the  loan  bear  interest  or  not,  or  whether  the  rate  be  an  ei{ 
part  of  the  principal.  "  On  the  question,  whether  the  sum  be,  or 
due  ;"  for  instance,  the  debtor  questions  whether  he  received  the  loan  i 
whether  he  reptud  it  or  not ;  in  other  words,  whether  it  be  due  from 
not;  the  verb  (('a,  give,)  here  signifies  papnent.  When  a  dispute 
agreement  arises  between  the  two  parties,  namely,  between  the  claimi 
respondent,  that  debt,  concerning  which  it  arises,  is  a  demand  unliqt 
'I'he  questions  abovemeationed  are  intended  by  the  term  dispute.  . 
ingly  MxNU  (233)  directs,  titat  the  king  shall  enforce  payment  of 
proved  by  evidence  to  be  justly  demaudablo  from  the  debtor.  That  t 
been  already  expounded. 

But  when  a  debtor  denies  a  just  debt,  Uihu  declares  that  th 
shall  enforce  payment  to  the  creditor  of  what  is  proved  by  eviden 
exact  K  fine  from  the  debtor. 

264. 
MEinj : — In  a  stiib  for  a  debt  which  the  defendant  denies,  let  hi 

la/ng)  award  payment  to  the  creditor  of  what,  hj  good  ^vi 

he  shall  prove  due,  and  exact  a  small  fine,  according  to  & 

eumstancee  of  the  debtor. 

"  Which  the  defendant  denies  ;"  which  he  disowns.  The  Bet 

In  a  suit  for  a  debt  whii^  the  debtor  denies,  affirming  that  h 

him  nothing.  CULLCOU 

Consequently  the  debtor,  who  afSnns  that  he  owes  notbiug,  t 
shall  compel  to  pay  to  the  creditor  what  shall  be  proved  due  by  or 
mony  and  so  forth. 

The  king  shall  eiact  a  small  fine,  because  the  defendant  denie 
debt.  The  Ba 

Ctll^'CA.shatta  states,  '  according  to  the  circumstances  of  the 
For  instance  :  in  a  case  of  denial,  the  king  shall  exact,  according  to 
comstances  of  the  man,  a  less  fine  than  the  full  amercement  of  t\ 
amount  of  the  debt,  which  will  bo  mentioned, 

YhIhabpati  has  directed  a  fine  on  the  creditor  who  enforces  [ 
of  a  debt  not  proved  by  evidence,  ordaining,  that  "  he  who  constrains  t 
exempted  from  such  constraint,  shall  be  fined  according  to  law." 
sort  of  fine  should  be  imposed  ?    UxNU  replies  to  that  question  : 


,.  by  Google 


248  BEDRES3  FOB  NON-PAYMENT.  [BOOK  I,  CH.  VI, 

265. 
Menu  : — In  the  double  of  that  sum  which  the  defeudaiit  falsely  denies, 
or  OQ  which  the  complaiaant  falsely  declares,  shall  those  two  men, 
wilfully  offeading  gainst  justice,  he  fined  by  the  kiog. 

The  defendant  ifho  deuiee  the  debt  offending  intentionall;,  or  the 
clainiuit  who  prefers  s  f&lae  claim  for  so  mnch  money,  shall  be  fined  in 
twice  the  unonnt  contested ;  because  these  two  men,  the  debtor  and  creditor, 
offend  against  juntice.  The  Rdndean. 

A  question  here  occura  foi  discussion  :  the  ^zpression  used  b;  V^EHAePATi, 
"  he  who  constrains,  Ac,"  signifies  one  who  takes  measures  adapted  to 
the  recovery  of  the  snm.  The  saine  is  here  signified  by  the  ezpreseion, 
"  that  snm  on  which  the  comjilainant  falsely  declares ;"  for  a  false  claim,  iu 
these  words,  "  pay  my  debt,  which  is  doe  from  thee,"  is  a  measure  ad^tted 
to  the  recovery  of  the  sum.  Now,  if  a  man  only  declares  falsely  on  the  enm, 
and  does  not  proceed  to  the  actual  recovery  of  it,  be  shall  be  fined  in  doable 
that  sum  ;  but  if  he  proceed  to  the  utmost  length,  the  amercement  is  no 
greater  :  which  is  a  disparity  in  tlie  law.  If  this  be  alleged,  the  answer  ig, 
Uiat  the  derivation  of  the  term  "  who  constrains"  su^ests  one  nho  takes 
measures  adapted  to  the  recovery  of  debts  ;  it  does  not  necessarily  signify 
the  utmost  process.  Hence  VrIeaspati  and  Mbnu  concur  :  and  wheOieT  or 
not  a  greater  fine  should  be  exacted,  if  the  false  demand  be  enforced,  may  be 
discussed  under  the  title  of  Fines.  Bnt  here  another  fine  (that  ia,  a  fine  on 
the  debtor,)  is  incidentally  propounded  by  Uknc, 

This  text,  ordaining  a  fine  equal  to  doable  the  amount  contested, 
must  be  nnderstood  of  the  esse  where  the  debt  ia  denied,  knowing  it  to  ba 
just,  or  churned,  knowing  it  to  be  false.    Such  is  the  opinion  of  Cvu6- 

CafHATTA. 

266. 
YAjnyawalcta  : — Should  a  debt,  which  vxta  denied,  be  proved  by 

evidence,  the  defendant  must  pay  the  sum,  and  an  equal  fine  to  the 

king ;  and  he  who  prefers  a  false  claim  must  pay  twice  the  sum 

which  he  demanded, 

"  Denied  f  disowned  -.  if  the  debtor  affirm,  "  I  owe  it  not."  Shooli 
that  debt  be  proved  or  established  by  the  evidence  of  witnesses  or  the  like, 
he  must  pay  a  fine  to  the  king  equal  to  the  debt  contested  :  but  if  a  falsa 
clum  bo  preferred,  the  claimant  must  pay  u  fine  to  the  king  equal  to  twice 
tiic  sum  for  which  he  sued. 

Tills  text  of  YijNTAWALCTA,  prescribing  a  fine  on  the  debtor  eqasl  to 
the  amount  of  the  debt,  must  be  adduced  when  there  is  no  intentional 
offence.     There  Is  not  any  inconsistency.  The  Rtindeara. 

Consequently  there  is  in  fact  no  variance  between  CdllAcabhatta 
and  the  Hetndcara  ;  for  the  intentionsl  offence  can  only  be  the  eonsdoos 
affirmation  of  a  falsehood. 

Some  hold,  that  since  the  person  who  shall  receive  the  sum  is  not 
mentioned  in  the  text  of  Mk5u  (literally  translated,  "  those  two  men,  vil- 
fnlly  offending  against  justice,  shall  be  forced  to  pay  a  fine  vpud  to  double 
that  sum"),  the  meaning  of  the  precept,  that  the  debtor  shall  ba  forced  to 
pay  twice  the  sum,  is,  that  he  diall  pay  Uie  stun  in  question  to  the  creditor, 
and  a  fine  of  the  same  amount  to  the  king.    Consequently,  a  fine  on  tlis 
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debtor,  equal  to  twice  the  sum  conteBted,  it  not  ordained  ;  the  creditor  alone 
■L&ll  pajr  a  fine  eqoal  to  double  the  sum  oonteated,  if  he  prefer  a  false  dfum. 
And  this  also  coincides  with  the  text  of  Yumtawaloya  ;  for  both  direct, 
that  in  whatever  case  a  fine  equal  to  the  debt  shall  be  paid  by  the  debtor, 
b  a  aimilai  case  twice  the  sum  must  be  paid  by  the  creditor. 

Thst  cannot  be  j  for  it  U  unreasonable  to  impose  a  doable  fine  for  an 
equal  offence. 

267. 
CitrXTAKA : — Any  creditor  who  harasses  a  debtor  appealing  to  jui: 
cature,  shall  forfeit  that  claim,  and  pay  an  equal  fine. 

It  should  not  be  argued,  from  the  coincidenoo  of  this  text  of  CixYkTil 
cited  in  the  Mitdeihard,  that  a  fine  equal  to  double  the  som  intends  t 
forfeiture  of  the  sum  claimed,  and  an  equal  Sue.  Were  it  so,  the  fine  wot 
not  be  double,  since  one  of  the  constituent  parts  of  that  muUipU  would  ha 
DO  existence.  The  last  hemistich  in  the  text  of  YijKTAWALCTA  most 
Duderstoi>d  as  relating  to  the  conscious  exhibition  of  a  false  claim.  £ 
cordinglf, 

268. 
Taka  declares :— If  a  rich  debtor,  through  dishonest  porrersene 
pay  not  bis  debt,  the  king  shall  compel  him  to  dischai^e  it,  ai 
may  take  Irom  him  twice  the  sum  ae  ajine. 

Therefore,  exacting  from  the  debtor  twice  the  amount  of  the  debt  ai 
fine,  the  king  shall  compel  him  to  pay  it,  namely,  the  debt ;  for  that  mi 
be  supplied.  Bat  if  be  begin  by  denying  the  debt,  though  conscioua 
cving  it,  and  afterwards,  being  brought  into  court,  acknowledge  the  d< 
before  the  writing  or  other  evidence  be  produced,  he  shall  only  be  fined  ir 
turn  eqaal  to  the  debt ;  for  half  the  fine  in  question  is  ordained  when  i 
defindant  himself  acknowledges  the  debt. 

269. 

VriaA : — After  denying  the  claim,  shoold  the  party  himself  acksoi 

ledge  the  dne,  it  is  considered  as  a  tardy  acknowledgement,  ai 

die  fine  ordained  is  half  of  that  which  is  vm/^ed  vn  the  case 

<^)8tiruUe  denial. 

Of  that  fine  which  is  imposed  in  the  case  of  obstinate  denial.  By  pari 
of  reasoning  should  ha  acknowledge  it  in  court  upon  reflection,  Uiouj 
previoasly  unconscious  of  the  debt,  the  fine  shall  be  half  the  debt 
qaestion. 

This  text  of  Tajittawaixita,  though  not  inserted  in  moat  copies  nnc 
tlie  title  of  Loans,  is  inserted  iu  this  place,  because  it  hss  been  quoted 
CEUfiiawASA,  and  corresponds  with  texts  of  Hxsirand  othere. 

270. 

TtjIsa  :— The  claimant  shall  pay  twice  the  sum  for  which  he  prefi 
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2.  The  rule  shall  be  the  Bame  in  respect  of  either  party  who  may  be 
confuted,  if  a  consideration  be  apeoiaUy  pleaded ;  and  likewise  in 
respect  of  either  party  who  may  be  cast,  should  a  former  decision 
be  alleged. 

"  A  comideratiott ;"  «  special  cause.  The  SdHdoara. 

The  following  text  eiplaiuB  a  special  cause  : — 
271. 
NAREDi. : — When  the  defendant  acknowledges  the  receipt  of  the  sum, 
aa  declared  by  the  plaintiff,  but  alleges  a  consideration,  it  is  deem- 
ed a  spedal  jdea  (ynUyavoManda). 

The  derendaot,  or  debtor,  acknowledges  the  receipt  of  the  *uni,  bat  an- 
swers, "  it  is  true  I  received  the  money,  bat  it  was  given  by  thee  bb  a  gra- 
tification fur  the  aocomplishment  of  thine  own  hnsinese."  Ui  this  cue  also 
the  rule  i«  the  same  ;  eitber  party  being  cut,  whether  he  be  claimant  or  de- 
fendant,  shall  be  fined  in  twice  the  amount.  For  instance  :  at  the  close  of 
the  suit,  if  the  gift  of  the  sum  as  a  gratification  be  proved,  the  claimant 
shall  be  fined  in  twice  tbe  amount ;  if  the  debt  be  proved,  the  debtor  thaU 
he  filled  in  Hu  tame  amercement.  CIttIyasa  has  eiplained  thepUa  ijf  prior 
decision. 

272. 
CiTTiYiiTA : — If  a  man,  though  cast  at  law,  revive  the  suit,  he  should 
be  considered  as  one   previously  confuted,  and  is  called  an  appel- 
Ifmt  from  a  former  decision  (prd/nnydya). 

For  instanoe :  a  creditor  cast  in  a  anic  formerly  instituted  before  one 
umpire,  again  declares  before  another  judge,  "  this  man  is  my  debtor." 
That  claimant  should  be  answered  by  the  defendant  with  this  plea  j  "  he  has 
been  already  cast  by  me :"  and  that  plaintiff  is  called  an  appellant  from  de- 
cision, or  One  who«e  suit  has  been  already  decided.  lu  that  oaae,  whoever 
is  cast  shall  be  fined  ;  whether  the  claimant  be  cart  or  the  defendant,  in  cod- 
sequenoe  of  the  former  decision  appearing  to  be  unjust,  or  on  other  grounds. 
"  Likewise ;"  that  is,  he  shall  be  fined  in  doable  the  sum. 

273. 
Menu  : — A  debt  being  admitted  by  the  defendant,  he  mnfit  pay  five 

Id  the  hundred  cu  aji/ne  to  ike  king  ;  but  if  itbe  denied,  andfromd, 

twice  aa  much  :  this  law  was  enacted  by  Mehu. 

This  text  is  expounded  by  CttuJIoabhatta,  ChaHS^waaa,  and  otben, 
as  relating  to  fines.  Consequently,  a  debt  being  firet  dieowued,  bnt  after- 
wards voluntarily  admitted  by  the  debtor,  on  his  being  merely  brought  into 
oourt,  he  must  pay  an  amercement  of  five  in  tlie  hundred,  or  a  twentieth 
part  of  the  debt  But  if  it  be  denied,  and  the  debtor  persist  in  disowning  it 
even  in  court,  and  if  it  be  proved  with  much  trouble  by  a  writing  or  by  the 
eiideDce  of  witnesses  or  the  like,  he  mtut  pay  twice  aa  much,  or  ten  in  the 
hnndAd.    Cci.l6c&ibatta  concurs  in  this  exposition. 

On  the  subject  of  tbe  first  hemistich,  NIbsda  propounds  a  law : 
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274. 

NXrbda  : — ^But  if  a  rich  debtor,  through  diBhonest  perrerseness,  pay 
not  his  debt,  the  king  maj  take  only  a  tweotietfa  part  of  the  sum, 
if  circtvmstancea  be  very  favourable  to  the  debtor,  or  if  he  acknmo- 
ledge  the  debt  in  court 

That  sum  which  a  rich  debtor  withholds  throagh  diahoneit  pervene- 
neM  the  king  sti&U  compel  him  to  pay  to  bia  creditor,  and  ma;  himaelf  take 
aa  a  fine  a  aum  amouDting  to  a  twentieth  part  of  the  debt :  and  this  must 
be  noderatood  when  the  debtor  Yoluntuily  coafessea  the  debt  in  court ;  for 
it  correspondB  wi&  the  text  of  Mbmu  ordaining  five  in  the  hundred. 

And  thia  altemative  in  respect  of  moderate  fines  ahould  be  regulated 
l^  the  qualities  of  the  debtor,  hia  claaa,  and  hia  drcumatances. 

The  Retn&cara. 
On  the  subject  of  the  last  hemistich,  YijuxAWAiiOiA  propounda  a  rule : 
275. 
TiJKTAWALcrA : — A  debtor  shall  be  forced  to  pay  to  the  king  ten  in 
the  hnndred  of  the  sum  proved  againab  him;  and  the  creditor, 
having  received  the  sum  due,  must  pay  five  in  the  hundred 
towards  defrayvtig  the  charges  ofjudieatwre. 

Hie  anm  being  proved,  the  debtor  shall  be  forced  to  pay  ten  in  the 
hundred  as  a  fine  to  the  king,  making  good  that  amercement  out  of  his  own 
funda.  The  very  same  gloss  is  delivered  in  the  DipaeaUcd  ;  and  this  must 
be  acknowledged  as  the  opinioa  oDtertained  by  the  author  of  the  MUdeAard. 
It  eoDcems  the  denial  of  a  debt ;  for  it  coincides  with  the  text  of  MEHtr,  "  IE 
it  be  denied,  twice  as  much"  (373). 

The  last  part  of  the  text  of  TintAWALOTA  conveys  this  sense ;  the 
enditor  also,  having  recovered  his  debt  awarded  by  the  liing,  must  pay  five 
in  the  handred  or  a  twentieth  part  to  him  aa  wages,  or  Uwmrdt  defraying 
the  eharga  of  jwdieatare, 

A  man,  enlgect  to  amercement  under  these  texts,  shall  be  forced  to  pay 
double  the  debt,  a  sain  equal  to  the  debt,  or  ten  in  the  hnndred,  the  fine 
being  mitigated  according  to  the  degree  of  virtue  he  possesses,  or  other  cir- 
cumstances taken  into  consideratioa.  This  is  declared.  But  if  the  debtor, 
coming  into  court,  confess  the  debt,  he  shall  only  be  forced  to  pay  half  as 
much.  This  is  also  declared.  Consequently  a  priest,  a  virtuous  soldier  or 
the  like,  and  a  very  indigent  debtor,  roust  pay  five  in  the  hundred ;  but  IE 
he  persist  in  his  denial  even  in  court,  ten  in  the  hundred ;  for  this  conduct 
is  supposed  to  be  preceded  by  knowledge  of  the  fact :  but  if  he  were  uucon- 
adons,  half  as  much.  In  general,  a  rich  soldier  and  the  like  shall  be  fined  in 
a  sum  equal  to  the  debt,  or  in  half  that  amercement,  according  to  drcum- 
stances  as  abovemantioned,  if  be  deny  the  debt  tlirough  ignorance ;  but 
twice  as  much  if  he  were  conscious  uf  owing  the  sum. 

On  this  subject  CnAHniswAiiA  has  said  in  his  gloss  on  the  last  hemis- 
tich of  the  text  (273),  '  he  shall  be  fined  in  twice  as  much  as  is  the 
amount  of  the  debt.'  That  ia  liable  to  objection  ;  for  it  would  be  a  vain 
lepotition  of  the  double  sum  mentioned  in  another  text  of  USHtl  (26t>.) 
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Id  like  maDnei  should  the  Tarioaa  fines  on  the  creditor,  in  the  caae  of  • 
false  daim,  be  regulated  according  to  data  and  so  forth.  Niaxok  mentiona 
a  distinction  in  respect  of  the  servile  class  : 

276. 
NAreda  : — Should  ike  sons  of  twice-bom  men,  by  womea  of  the 
Bervile  clasa,  advance  false  claims,  let  the  king  cause  their  tongues 
to  be  drawn  forth  and  pierced  with  a  sharp  instrument. 


Aafoithe  following  opinion,  we  think,  it  appears  ioadmiBaible,  b 

it  is  nnaathorizad  by  CHANniswABA,  VioanFAn,  S^lapXni,    CotLtiCA.' 
BHATTA,  and  Bhavad&va. 

The  phtoae  in  the  text  of  T^jntawalota  (275),  which  is  eiplaiued 
"  ahsJI  be  forced  to  pay  by  the  king,"  being  adduced  in  reply  to  the  qiiesti<Hi 
ahdng  on  the  preceding  text  (278),*  'by  whom  shall  he  be  forced  to  pay 
his  debts  in  the  order  in  whidi  they  were  contracted  P  there  is  in  fact  h 
Tueatarjt  repetition.  Or  the  first  t^:t  (27S)  relates  to  the  case  of  two  or 
more  creditors,  but  this  text  (27S)  snpposesthe  case  of  a  single  creditor. 
Hence  the  creditor,  haviog  received  the  anm  dne,  mnat  pay  five  or  ten  ia 
the  hundred,  since  it  is  a  role,  that  '  an  alternative  is  admitted  in  law,  if  a 
question  can  be  proposed,  vrhich  u  ihtrt^  ttUiiJUd ,'  he  must  pay  dther  five 
or  ten  in  the  hundred  :  such  is  the  alternative,  and  that  is  settled  in'practice. 
For  instance  ;  if  the  creditor  most  pay  five  in  the  hundred  when  the  debt  is 
confeeaed  to  be  due,  then,  should  the  debtor  confess  it  in  court,  bnt,  through 
dishonest  perverseness,  pay  it  not,  the  king,  enforcing  payment,  shall  take 
ftom  the  creditor,  towards  defraying  the  charges  of  judicature,  five  in  the 
hundred,  that  is  a  twentieth  part  of  the  debt,  as  directed  by  Mane,  Tajitta- 
VALOTA,  and  Nabksa,  concurring  in  the  same  precept  (273,  27S  and  274). 
If  the  debt  be  denied,  and  the  defendant  plead  in  the  king's  court,  "  I  owe 
nothing,"  the  king  may  exact  twice  as  much  or  ten  in  the  hundred,  that  is 
atenth  part,  as  authorized  by  Mrnu  and  YIjhtawalota  {378  and  271)  : 
and  the  expression  in  the  text  of  TXjntawaloyi,  "  of  the  sum  proved  or 
recovered,"  is  properly  put  in  the  fifth  case :  and  the  terms,  "  through 
dishonest  perverseness,"  in  the  text  <d  NXbeua,  are  also  pertinent ;  for,  od 
any  other  constmctioa,  there  could  be  no  fine  of  a  twentieth  part  imposed 
on  the  debtor  ;  and  it  would  be  improper  to  exact  no  greater  Jim  than  • 
twentieth  part,  wince  he  is  stated  as  acting  wilfully,  through  dishou.cBt  per- 
veiseness.  What  then  is  the  import  of  the  following  rule  of  VisHSu  ;  for 
he  mentions,  as  a  fine,  the  tenth  part  to  be  paid  to  the  king  P 

277. 
TlSHNn : —If  a  creditor  sue  before  the  king,  and  fully  prove  bis  de- 
mand, the  debtor  shall  pay,  aa  a  fine  to  the  king,  a  teoth  part  of  the 
sum  proved;  aud  the  plaintiff,  having  received  the  sum  due,  shall 
^ya,iW6aiietiipaxbo{itto^vardadefrayvr^gtkech<lrgeeofjudioaiwre. 

This  can  be  no  objection  ;  for  Chabs^swara  describes,  as  a  secondaiy 
fine,  the  sum  which  moat  be  piud  by  the  creditor :  '  although  the  creditor  be 
void  of  offence,  the  king  nuty  exacts  as  a  fine,  a  twentieth  part  of  the  sum  for 

le  27S  immediatel;  |MC«dM  tlie  vena  270.    (Sea 
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anfordng  payment  of  it.'  Consequent!;  the  debtor  most  pay  tiie  sum  in  the 
presence  of  the  king,  and  diacbaige  the  dabt  due  to  hie  creditor ;  and  the 
creditor,  having  received  his  due,  must  pay,  as  a  fine,  the  tenth  or  twentieth 
part  of  the  sum :  such  is  the  conetniction  according  to  thu  opinion.*  But 
we  hold  it  proper  to  reject  this  interpretation,  for  the  reason  abovementioned. 

Others  quote  the  Dipacatied,  that  '  the  varione  fines  should  be  regulated 
by  other  texts  of  law,  according  to  the  existence  or  non-existence  of  an  un- 
mitigated offence.'     From   a  creditor  of  the  priestly  class,  five  or  ten  in  the 
hundred  cannot  be  taken  without  ofFeuoe  ;  for  it  is  declared  by  M  isiu,  that 
the  property  of  a  priest  should  on  no  account  be  taken  by  (be  king  ;  an 
is  forbidden  in  the  Mahdbkdrata  when  treating  of  the  duties  of  kings, 
on  other  occasions,  to  take  wealth  from  Br&htnanat.     But  punishment 
be  inflicted  ou  Brdhmanat  ;  Ivt  the  pnnishment  of  mutilation,  tuch  at 
ting   off  the  hand,  is  mentioned   in  the  dialogue   between  Sano'ba 
Lic'hita  contained  in  the  Mahaitkarata  ;  and  ihe  jewel  wliich  he  won 
his  bead,  was  taken  from  AiwAr'BijiAN :  accordingly  the  gem  yielded 
AiwAT'fiiMAH,  is  mentioned  iu  the  first  book  of  the  UahabMraia. 
The  jSrt  Bkdgavata  : — Ignominioua  tonsure,  con&Hca.tion  of  eflt 

ftad  banishmeot  from  the  realm,  are  the  punishmeDts  of  rept 

priests  pf-  no  other  corporal  punishment,  or  pecvmary  penalty 

allowed. 

"  Tonsure  "  sharing  the  hair.  "  Confiscation  of  effects ,-"  seizun 
property.  "Banishment  from  the  realm;"  expulsion  from  the  com 
This  has  been  sufficiently  explained ;  and  it  has  beeu  here  mentioned  mi 
for  the  sake  of  illustration. 

In  a  matter  of  debt,  or  the  like,  the  demand  should  be  proved  by 
evidence  of  witnesses  and  so  forth  ;  but  if  that  be  impracticable,  by  ord 
if  popular  proof  can  be  obtained,  there  shall  be  no  lecourae  to  ordeal 
will  be  elucidated  under  the  title  of  Administration  of  Justice. 

Should  there  be  many  creditors  of  the  same  debtor,  to  whom  shall 
due  be  first  paid,  to  whom  last  p 

278. 
YilHTAWALCTA : — A  debtor  shall  be  forced  to  pay  his  creditor 

the  order  iu  which  the  debts  were  contracted,  alter  first  disch 

iug  those  of  a  priest  or  of  the  king. 


only  a  twentieth  put  ol 


Ta  andontaud  the  oomment,  it  may  be  requisite  to  stale  the  text*  as  they  vou 
-'  -■  '  thia  interpretatioQ  receivBd. 

t liCnslly, UnnneD  ofBaAnku;by  whicbmuBt  beundentood  prieats Iiy birih,  y( 
BtncUy  atnervisg  (he  dnties  of  their  olaia. 
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On  the  competition  of  several  credibirs,  &  BrdAmana,  a  Cthatrifa,  mi 
so  fortli,  the  debt  of  the  Brdhmana  duii  be  £rat  paid  ;  and  aftenrarda  tia 
rest  iu  their  order,  as  they  were  contracted :  that  i^,  tlte  smu  which  wm 
fiiBt  lent  flfaall  be  first  paid,  that  which  was  oezt  lent  ahall  be  nest  discharged : 
such  is  the  sense  of  the  text.  The  debts  shall  not  be  liquidated  by  a  distri- 
bution of  proportionate  shares  of  the  debtoi's  assets  ;  nor  shall  Uie  priority  a 
sabseqaeuce  of  the  debt  dae  to  the  Br^Amana  be  examinftd :  for  the  law  doei 
not  direct  it.  But,  shonld  there  be  several  creditora  of  the  piieatlj  cUm, 
the  order  in  which  the  debts  were  contracted  must  be  admitted. 

On  the  competition  of  a  OthiUriya  and  a  Vaiij/a,  the  debt  of  the 
Cihatri]/a  bo  firat  pud,  and  next  that  of  the  FiiMjra  ;  for  YurrnwuctL 
eajs,  "after  discharging  tho^  of  the  king."*  Again;  on  a  similar  com- 
petition of  a  Vaitffa  and  a  S^idra,  the  debt  of  the  Vauya  shall  be  Gitt 
discharged,  and  next  that  of  the  S<idra.  In  like  manner,  should  a  triple  me- 
oession  be  admitted  in  regard  to  creditors  of  mixed  classes,  ranking  in  thrsa 
d^reee,  highoat,  middlemost,  and  lowest :  and  should  a  creditor  of  the  ser- 
vile tribe  claim  with  one  of  a  mixed  class,  the  same  should  be  underatood 
according  to  ciicumstaucsa  ofrtUuivt  precedence. 

On  this  subject  CH^KS^wutA  t&ye,  '  should  there  be  at  once  crediton 
of  various  classes,  the  priest  shall  be  first  pud,  and  next  the  soldier  and  the 
rest ;  but  if  the  creditors  be  of  the  same  class,  the  debts  mnat  be  paid  ia 
the  order  in  which  they  w«re  contracted.'  By  saying, '  if  they  be  of  tin 
same  class,'  it  ia  evidently  meant  that  the  order  of  the  classes  shonld  be 
taken,  if  many  debts  be  due  to  men  of  different  classes.  The  same  meanini 
is  expressed  in  the  gloss  of  the  Mit&oxhard :  '  if  the  creditors  be  of  eqw 

*  class,  the  debtor  shall  be  compelled  by  the  king  to  pay  the  debts  in  tbe 
'  same  order  in  which  they  were  contractod ;  but  if  there  be  variance  of  class, 
'  in  the  order  of  the  eUuiet,  sacerdotal  and  t^e  rest.'  For  "  the  order  io 
which  the  debts  were  contracted,"  is  there  applied  to  tJie  case  of  equal  clsn; 
and  the  order  of  classes,  sacerdotal  and  the  rest^  is  there  prescribed  in  tfas 
case  of  unequal  class.  There  is  no  difficulty  in  supposing  the  same  meaning 
in  the  gloss  of  the  Dipacalicd :  '  should  there  be  more  creditom  than  onc^  ths 

*  debtor  shall  be  forced  to  pay  the  debts  in  the  order  in  which  they  were  con* 
'tracted ;  but  if  there  be  at  once  crediton  of  the  priestly  and  military  cbsa, 

*  and  so  forth,  he  sbtdl  be  forced  to  pay  the  sums  dne  to  the  Cthatriya  sod 
'  the  rest,  after  first  diachargiag  the  debt  of  the  Brdhmana,  even  thon^  last 


279. 
CAttAtANI.  : — If  there  be  many  debta  at  once,  that  which  was  fint 

contracted  aball  first  he  paid,  afler  those  of  a  king  or  of  a  piieat 

learned  in  the  V6ia.f 

"Of  a  priest  learned  in  the  Veda;"  after  the  death  of  a  BrdknuM. 
"  Of  a  king  •"  of  a  Cihafriya.  This  text  is  also  intended  to  show  a  case  of 
preferrable  payment  in  the  order  of  the  classes.  It  must  therefore  be  nndB^ 
stood  in  the  aame  seuse  as  abovementioned, 

*  Wbidi  may  be  nndanlood  gamndly  of  ths  HiliUr;  clui. 

f  "But  vhen  the  eAoti  are  few,  tba  ondiun  naoMtiniH,  aai  Uis  debtor  Ii  eoldisto  dt- 

vecy,  ell  ihall  reonve  thtir  lAara  of  ILe  prioe,  iu  proportloii  to  their  jnit  demands,  bwuM 

.1 ._„_..■>    T  .,.,  .v: M — '>-e  Fwdrfa   Chaadra,  becaiue  itoonUiu  • 
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280. 
GiTTATAHA;— Ifali  the  contracts  were  written  in  one  day,  the  debts, 
payment,  aubsiBting  demand,  and  interest,  shall  be  equal ;  other- 
wise, in  order  of  time. 

From  the  ezpreBaion  "  in  one  day"  it  appears  that  no  account  should  be 
tnken  uf  the  priority  and  eubseqnenoa  of  several  debts  contracted  on 
same  day ;  else  the  text  would  be  nearly  anmeoning.  Conaequently, 
construction  of  the  phrase  ia  this  :  if  the  contraots  were  written  in  one  ( 
that  is,  of  debts  contracted  with  many  persona  were  reduced  to  writing  in 
day,  payment,  subsisting:  demand,  and  interest,  shall  be  equal  in  respec 
tbofle  debts.  Therefore,  collecting  all  theassets  of  the  debtor,  which  are  fo 
coming,  the  creditors  should  divide  them  in  shares  proportionate  to 
amoant  of  their  respective  debts.  A  distribution  of  shares  proportionat 
tbeunountof  the  debts  may  be  thus  exemplified :  ten  <ui>«m(u  are  due  to ' 
two  to  another,  and  four  to  a  third,  but  the  assets  of  tbe  debtor  amoun 
eight  tuvemoi  only ;  in  this  case  half  a  tvverna  shall  be  received  for  f 
nwma  ,'  and  he  to  whom  ten  tmeraat  are  due,  shall  receive  five  tuvert 
he  to  whom  four  twemai  aie  due,  two  mvertua  ;  and  he  to  whom  two 
WPtiMare  due,  onefumma.  But  it'mnst  be  nnderatood,  that  in  this 
the  principal  and  interest  are  added  together.  Hence,  if  one  have  a  cl 
t<x  interest  specially  stipulated,  or  the  hke,  and  tbe  other  for  legal  inte 
only,  the  interest  being  unequal,  the  payment  to  each  shall  be  regulatec 
the  interest  receivable  by  him.  But  if  some  part  of  the  interest  have  I 
received  by  any  one  creditor,  that  shall  not  be  required  from  him,  but  it  c 
be  deducted  from  his  debt.  However,  in  the  case  of  interest  by  enjoymi 
the  principal  only  shall  be  admitted  in  the  account.  For  instance  : 
principal  sum  amounts  with  interest  to  ten  guvemas,  and  two  Mvemat  1 
been  received  on  a  former  day  ;  the  remaining  eight  ittvtmat  only  sbal 
admitted  on  a  subsequent  day,  when  a  dividend  is  made  :  the  two  suve 
received  on  a  former  day  shall  not  be  confounded  with  the  debtor's  hbi 
for  that  debtor  has  no  title  to  money  actually  received  by  the  cred 
Bat  afterwards  he  shall  not  have  enjoyment  of  the  whole  pledge,  for  tbe  i 
ia  lessened  in  comparison  with  the  former  due.  Nor  shall  the  creditors  di 
that  pledge,  since  it  is  poasessed  by  one  creditor  alone.  In  fact,  the  cred 
who  has  received  a  pledge  to  be  used,  shall  not  receive  a  share  of  the  < 
dend  ;  for  he  has  trusted  to  the  chattel  possessed  by  him  for  tbe  recover 
his  debt.  He  also  who  has  a  pledge  for  custody  in  liis  power,  such  as  a  < 
per  caldron  or  the  like,  shall  have  no  share  of  the  dividend  ;  but  he  may 
mand  the  sale  of  tbe  pledge.  Tet,  if  the  debtor  or  any  other  person 
"  this  man  has  in  his  possession  a  chattel  belonging  to  the  debtor,  let  i 
sold  and  shared  by  all  the  creditors,"  that  shall  not  be  done  ;  for  the  de 
cannot  sell  a  chattel  possessed  by  the  creditor,  and  the  debtor's  title  ti 
pledge  is  at  that  time  limited.  It  is  the  same  also  in  other  cases,  In  si 
ascertaining  and  writing  down  the  debts  of  all  the  creditort,  with  the  in 
eat  due  on  them,  a  distribution  of  the  debtoi'e  assets  should  be  made. 

All  this  should  only  be  done  when  the  term  has  elapsed.  Eenct 
debts  be  contracted  with  several  persons  in  one  day,  and  the  term  of 
loan  be  two  years  ;  of  another,  four  years,  of  a  third,  five  years :  in  thia  i 
■hould  a  distribution  be  made  at  the  close  of  the  fonrth  year,  no  divic 
flhall  be  received  by  him  who  claims  undet  a  contract  for  the  term  of 
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yeare  ;  for  his  clum  is  weaker,  since  the  term  is  uneiptred.  If  he  be  so  for- 
tunate aa  that  the  debtor  should  Barvive  and  acqairn  vealth,  then  shall  that 
debt  be  diseharged.  Should  a  further  disCribotlon  of  assete  be  made  after 
the  expiration  of  the  fifth  year,  ha  shall  receive  an  equal  dividend  in  pro- 
portion to  the  debts  then  due  :  the  whole  assets,  or  &  larger  share,  shall  not 
be  received  by  the  creditor,  who  received  no  dividend  at  the  former  distri- 
bution ;  for  Qo  law  ordains  it.     This  and  other  points  may  be  argQed. 

But  if  the  debts  of  all  the  creditors  be  not  fully  discharged,  they  may 
preserve  their  claim  for  the  remainder.  This  also  must  assuredly  be  propor- 
tionate to  the  ori^nal  debts,  riwe  the  dividend  wot  to.  Therefore  the 
legislator  adds,  "  subeisting  demand,"  or  literally  preservation  ;  the  term  ia 
BjnonymouB  with  the  owing  of  the  debtor.* 

If  the  debtor's  assets  only  suffice  for  the  discharge  of  interest  due  to  all 
the  creditors,  or  to  any  one  of  them,  then  interest  only  shall  be  recuved,but 
the  principal  shall  bear  no  further  interest,  Howc'er,  when,  in  conaeqaenco 
of  a  term  having  beett  stipulated,  a  distribution  of  assets  is  made  before  the 
period  which  would  regularly  double  the  debt,  it  may  bear  further  interest 
after  the  dividend.  Therefore  the  Sage  adds  "  and  interest."  It  is  alto  the 
practice,  for  a  creditor  not  to  accept  payment  of  bis  principal  while  interest 
remains  due.  It  follows,  that,  if  debts  had  been  ooutracted  with  two  or 
more  creditors  on  one  day,  a  preference  being  then  disallowed,  if  the  debtor 
cannot  fully  discharge  all  the  debts,  whatever  assets  are  found,  shall  he 
taken  by  all  the  creditors,  and  their  further  demand  may  be  retained ;  or  the 
interest  may  be  received,  and  the  principal  remain  due. 

Tbid  may  be  observed  ;  if  he,  by  whom  no  term  was  stipulated,  demand 
the  debt,  a  dividend  shall  be  paid  to  him  ;  if  he  do  not  demand  it,  hat  the 
period  in  which  a  debt  is  doubled  be  past,  the  debtor  should  call  him  and 
pay  the  sum.  In  like  manner,  should  the  term  of  any  man's  loan  be  ex- 
pired, the  debtor  should  call  him.  Sut,  if  any  creditor  l>e  absent  in  a  foreign 
country,  his  dividend  should  be  deposited  with  a  oonfidenlial  person.  Such 
is  the  full  meaning  of  the  law. 

The  following  text  propounds  a  distinction  : 
281. 
CiTriTANA:— That  capital  od  which  it  ia  proved  that  the  aasets 

were  gained,  and  no  other  debt,  must  be  repaid  by  the  debtor 

out  of  those  aaaeta. 

If  there  be  at  once  many  creditors  of  the  sacerdotal  and  other  classee,  he 
through  whose  loan  the  assets  were  gained  must  be  paid  out  of  those  assets  ; 
not  any  other  creditor.  Should  a  surplus  remain,  it  rhall  be  paid  to  the  other 
creditors,  by  a  dividend,  or  in  the  order  of  classes.  For  pxaTnple  :  borrowing 
a  sum  from  one  man,  and  therewith  paying  the  revenue  which  is  due  to  the 
king  by  the  custom  of  tbe  country,  or  supporting  his  own  dependants  and 
the  like,  the  debtor  conducts  agriculture  ;  the  produce  of  that  culture  is  ap- 
plicable to  the  payment  of  the  debt  due  to  that  creditor  alone.  But  if  he 
borrow  money  from  another  man,  and  during  the  season  of  culture  perform 
other  work  to  avoid  idleness,  that  loan  must  also  be  oonsidered  as  applied  to 

*  Thii  ezpaaition  BppBan  uiuatii&cbny :  rantim'a  is  irnoDymoiu  with  if  Airon'o,  in  kmos 

WBses,  not  In  all.    Sii  W.  JD!iEBlnu»UtMlit"pnifltiDfRFtedg«orthelike."    " ■*-' — 

I  follow  the  ^OM. 
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hustmndr;,  which  teat  hii  chief  emptopment .-  ncd  such  is  the  practice.  Bat 
a  debt  contracted  for  the  charges  of  celebrating  nuptials  or  the  like,  even 
though  ic  be  contracted  on  the  same  day,  constitutes  a  wealier  claim  in  res- 
pect of  wealth  acquired  by  agriculture,  siuce  it  was  not  applied  to  that 
purpose. 

Again  ;  in  the  case  or  commerce  and  the  like,  assets  gained  by  trafBck, 
and  similar  means,  are  applicable  to  the  payment  of  the  creditor  claiming  a 
debt  contracted  for  the  purchase  of  goods,  for  the  discharee  of  the  king's 
duties,  for  the  maintenance  of  servants,  and  so  forth.  In  like  manner,  bor- 
rowing a  sum  from  one  mail,  lie  redeems  a  pledge  hypothecated  to  another  ; 
in  that  case,  shouhl  the  debt  remain  undischarged,  ha  muat  deliver  or 
sell  that  pledi^e  for  the  payment  of  that  creditor  and  no  other  :  he  has  no 
right  tb  pledi:e  the  chattel  to  any  other  man.  Again  ;  a  husbandman  culti- 
vates land  belonging  to  a  certain  person  ;  and  the  laudlord  borrows  money 
fhim  cbe  husbandman,  or  the  husbandman  from  his  landlord  ;  ia  either  case, 
the  debt  of  that  creditor  alone  shall  be  discharged  out  of  the  grain  produoed 
from  that  laud :  for  those  aaset?,  consisting  in  graio,  were  produced  from 
that  capital,  whether  land,  or  seed  and  plough.  Such  is  the  eonsiateut 
method  of  Chandebwaju  aud  the  rest. 

However,  should  he  deliver  those  assets  to  another  person  through  mis- 
take,  or  hypothecate  that  pledge  to  another  creditor,  the  act  ia  valid  ;  for 
the  assets  were  the  property  of  the  debtor.  Nevertheless,  tha  creditor  may 
forbid  it ;  and  if  the  debtor  slight  that  opposition,  he  shall  ha  fined.  In  lika 
manner,  even  though  unopposed,  if  he  do  bo  deliberately,  he  shall  he  fiued  ; 
for  the  reason  of  the  law  is  the  mme.  This  should  also  he  argued  in  the 
case  of  payment  to  a  favoured  creditor  neglecting  the  order  in  which  the 
debts  were  contracted,  or  the  order  of  classes. 

Here  a  question  occurs  for  consideration.  If  tha  landlord  or  the  hus- 
bandman abovementioned  first  borrowed  money  from  another,  pledging  to 
him  the  produce  of  tha  land  for  that  year,  and  afterwards  receive  a  loan 
from  the  huBbandmau  or  landlord,  iu  that  case — who  ahall  be  paid  out  of 
that  produce  F  To  this  question  it  is  answered,  the  whole  shall  not  be  paid 
to  the  last  creditor ;  for,  were  it  so,  there  could  he  no  such  practice  in 
money-lending  as  that  uf  pledging  the  produce  of  land  owned  or  cultivated 
by  another  ;  nor  ahaXl  it  be  paid  to  the  first  creditor,  for  the  text  would  be 
almo«t  unmeaning,  since  no  loan  would  be  made  without  a  pledge,  leat  & 
subsequent  hypothecairion  invalidate  the  prior  lien.  To  this  it  may  ba 
replied,  since  the  subsequent  loan  had  uot  taken  place  when  the  pledge  waa 
made,  there  can  be  no  such  lien  on  the  land  ;  the  hypothecation  is  therefore 
valid,  and  a  aubiiequent  loan  cannot  annul  the  valid  hypothecation,  and 
establish  »uch  a  lien  :  it  is  therefore  reasonable  that  the  debt  of  the  mort- 
g^ee  should  alone  be  diiicharged.  However,  the  second  creditor  resista  the 
dispocal  of  the  produce  until  his  own  debt  be  paid.  This  many  excellent 
persons  maintain.  We  hold,  that  an  hypothecation  subsequent  to  such  a 
debt,  which  gave  a  lien,  is  not  valid  ;  and  the  text  therefore  ia  not  unmean- 
ing. But  some  lawyers  say,  the  text  of  CiTYiTANA  (281)  should  be  other- 
wise applied.  A  lien  immediately  arises  ou  that  produce,  simiiai'  to  a  pledge ; 
since  there  is  no  authority  for  a  reference  to  the  time  of  contracting  the 
debt  Hence  the  last  creditor  should  alone  be  paid.  But  if  the  mortgagee, 
aifvrSt  declaring,  "  I  will  not  lend  the  aum,"  at  length  accepts  the  pledge 
with  the  aasent  of  the  other  party,  the  hypothecation  ia  valid. 
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The  diltribatinn  afdividendt  should  be  made  in  t1i«  presence  of  tbe  king's 
officers,  or  of  arbitrators,  to  remove  tlie  apprebenaioK  of  numitigated  offence  ; 
tTie  debtor  should  nut  make  the  distribution  in  the  privaoj  of  liia  own  house. 
This  has  been  sutSoieutly  diBCussed. 

282. 
TiJHTAWALcTA : — When  the  debtor  has  paid  the  debt,  let  him  cause 

his  writing  to  be  torn,  or  another  to  be  made  as  his  acquittance ; 

but  a  debt  coutract«d  before  witnesses,  must  be  discharged  before 

witnesses. 

Wheu  the  debt  is  fully  discharged,  let  the  debtor  cause  the  writing  to 
be  torn :  but  if  the  note  be  missing,  let  him  cause  another  writing  to  l>e 
made  as  his  acquittance.  A  debt  contracted  before  witaetses,  he  should  dis- 
charge before  wituesses.  The  Dipaealied. 

He  should  caaaa  the  writing  to  be  so  torn,  or  cancelled,  that  it  may  not 
be  egaiu  produced  on  another  occasion.  But  if  the  writing  wur^  attested, 
the  payment  ehould  be  made,  and  the  deed  caucelled,  before  witnenses  ;  for 
Buoh  is  the  import  of  the  text,  "  a  debt  contracted  before  witoe^ses,  Ac" 
else  it  might  be  suspected  that  the  debt  was  undixchai^ed.  "  As  his  «e- 
quittance ;"  the  term  is  in  the  aeventh  case,  nith  a  caudal  sense.  Let  him 
cause  another  writing  to  be  made  ;  namely,  that  which  is  denomtoated  a 
written  dixoharge  or  acknowledgement  of  payment.  This  also  shonld  be  at- 
tested, or  be  made  in  the  creditor's  own  handwriting ;  as  suggested  by  a 
text;  cited  in  the  Vyavakdra  tatwa,  and  already  quoted  in  this  work  (13). 

The  form  of  the  writing  should  be  regulated  by  the  established  custom 
of  the  country,  and  it  has  been  already  mentioned  in  the  discussion  on  writ> 
ten  contracts  of  debt :  the  very  same  form  should  be  admitted  in  the  present 
case  ;  for  it  is  directed  generally,  that  "  whatever  contract  shall  have  beeu 
concluded  by  mutual  consent,"  a  written  memorial  of  it  should  be  executed 
in  that  form  (16).  But,  dnce  that  text  is  placed  under  the  title  of  Loans 
and  Deposits,  the  name  of  the  lender  or  owner  is  directed  to  be  first  inserted 
in  the  writing ;  here  the  reverse  should  be  done  ;  for  the  word  lender  there 
inteuds  the  person  whom  the  obligation  regards  ;  that  is,  him  to  whom  the 
writing  is  delivered.  Hence,  in  a  deed  of  gift,  the  name  of  the  donee  ibould 
htjirsiiiutrtai  ;  or  in  a  bill  of  sale,  the  name  of  the  vendee.  This  and 
other  points  may  he  argued.  But  in  fact,  says  a  certain  author,  the  debtor 
is  at  that  time  an  owner  dtUvering  his  onm  ;  for  he  differs  in  nothing  from 
one  who  delivers  property.  Hence  the  variation  consists  in  this  ;  tj^t  the 
debtor's  name  should  be  first  inserted,  because  the  debtor  is  the  person 
whom  the  obligation  regards.  The  creditor  should  sign  his  name  on  ths 
top  of  the  writing  ;*  for  the  word  "  borrower,"  in  the  text  of  YiimiirujaTA 
(IB),  intends  the  person  who  executes  the  writing.  This  and  other  points 
should  be  uudecstood, 

283. 
TiSHHU  ^— A  debt  contracted  only  before  witnesses,  may  be  dis- 
charged before  witnesses  only ;  hut,  a  writtoD  contract  being  ful- 
filled, the  writing  should  be  torn. 

*  Then  it  ta  iueoniittaDC}'  in  rcgird  to  Iha  place  of  ■!{  uIiit^  irtiiidi  I  caimel  wdl 
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"Before  witneases  0017 ;"  else,  if  the  p&yment  be  unattested,  bow  cnn 
the  debtor  prove  th&t  p&yment,  whoa  the  creditor  subsequently  Baes  before 
die  king  for  the  debt  proved  by  verbal  or  other  evidence  P 

284. 

NiREDA ; — Let  the  creditor  give  a  writing  after  the  debt  has  been 

acquitted  ;  or,  if  that  cannot  be,  lot  him  make  a  puiMck  acknoTv- 

ledgement ;  this  shall  be  a  mutual  acquittance  of  the  creditor  and 

debtor. 

Ziet  him  g^ve  a  writing,  that  is,  a  written  discharge,  if  the  note  be  not 
at  hand.  "  After  the  debt  has  been  acquitted  ;"  after  it  has  been  fully  dis- 
charged. "  A  pablick  acknowledgement ,-"  a  declaration  made  before  uw^n- 
eenud  persons,  that  the  debt  has  been  paid  by  this  man.  The  Retndcara. 

Consequently,  if  a  written  acquittance  cannot  be  g^ven,  the  payment 
shonld  only  be  made  before  witneeses.  Should  no  writing  be  given,  nor 
attestation  made,  the  debtor  might  complain  before  the  king,  in  tktae  teordt, 
"  he  has  exacted  from  me  more  thau  was  due ;"  or,  "  he  refuses  to  give  a 
receipt"  Hence  the  creditor  also  would  need  an  acquittance  ;  it  is  therefore 
said,  " a  mntual  acqttiUance  or  rtUate" 

When  the  whole  sum  is  not  ptdd,  but  a  part  only,  how  should  the  bond 
be  cancelled  ?     for  thia  cause  YajnyawaiiOTa  adds  the  following  ruU  .■ — 

285. 
YAjstawalctA  : — If  the  debtor  pay  by  little  and  little,  let  him  wi  ite 
the  sums  paid  on  the  back  of  his  written  contract,  or  let  the 
creditor  give  a  receipt  signed  by  his  own  hand. 
"  A  receipt  ■"  a  written  acknowledgement  of  a  sum  received. 

The  Betnieara. 

Let  him  write,  "  Such  a  eum  thia  day  received  by  me,  in  part  hereof, 
from  such  one,  the  debtor."  But  the  form  must  be  regulated  by  the  current 
practice  alone.  In  his  receipt  should  be  written  the  sum  which  b  paid,  and 
the  date  on  which  that  very  sum  is  pud  :  he  may  subjoin  sums  previonsly 
received.  Thus,  he  should  write,  "so  much  money  received  this  day,  such 
Bums  received  earlier,  making  iu  all  such  a  sum  received  to  thit  date."  Else, 
throngh  the  forgetfulness  of  hia  creditor,  the  debtor  might  in  course  of  time 
obtain  several  receipts  for  a  single  payment ;  or,  although  that  have  not 
been  done,  the  creditor  might  aUege  that  it  was  done.  This  distinction 
appears  admissible  in  our  apprehension. 

From  the  phrase  "  let  the  debtor  write  the  sums  paid,  Ac,"  it  appears 
that  the  debtor  alone  should  write  the  sums  paid  by  himself  on  the  back  of 
the  written  contract :  but  the  receipt  should  be  written  by  the  creditor  •  for 
the  phrase  "  signed  by  himself'  may  be  properly  referred  to  the  creditor. 

286. 
TiSHHU  >-Part  only  being  paid,  and  the  writing  not  being  at  hand, 
let  the  creditor  give  an  acquittance  written  by  bimaelf. 
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"  Part  OTtly  being  paid ;"  the  whole  amoaot  of  principal  and  interest  not 
being  folly  diBcharged ;  (for  instance,  a  distressed  debtor,  unable  to  pay  the 
whole  sum  ai  oace,  pays  it  by  little  and  little,  from  time  to  time  ;)  in  this 
case,  the  debtor  should  write  the  sums  paid  by  him  on  the  back  of  the 
written  contract ;  or,  the  deed  not  being  at  hand,  the  creditor  should  give 
another  writing  to  this  effect,  "  this  sum  has  been  received  by  me."  Sacb 
is  the  sense. 

But  if  the  writiug  bs  not  at  baod,  then,  even  if  the  whole  due  be  discharg- 
ed, the  creditor  must  gire  a  writing  signed  by  htmaelf ;  therefore  does  the 
legislator  express,  "  and  the  writing  not  being  at  hand."  Or  the  noting  of 
partial  payments  on  the  back  of  the  bond,  as  mentioned  by  YiJHTAWALcrA, 
and  the  acquittance  signed  by  the  creditor  himself,  as  mentioned  by  Vishhd, 
admit  of  two  cases  :  if  the  writing  be,  or  be  not,  at  hand,  and  tlie  debt  be 
fully  or  partially  discharged,  the  creditor  should  give  an  acquittance  signed 
by  himself.  Herein  Chanssswari.  concurs  :  or  the  exposition  may  be  thus  ; 
If  the  writing  be  at  hand,  and  a  partial  payment  be  made,  it  should  be  noted 
on  the  back  of  the  bond,  and  a  separate  receipt  should  be  also  given,  agree- 
ably to  the  texts  of  both  Sages.  Should  the  creditor  subsequently  aSinn, 
"  this  debtor  obtained  the  writing  by  artifice  from  my  house,  and  has  writ- 
ten sums  on  it  though  never  paid,"  that  assertion  may  be  easily  confuted. 

If  the  creditor  produce  not  the  writing,  nor  give  one  signed  by  himself 
for  a  sum  received,  what  shall  be  done  ?  On  this  subject  Naaeda  propounds 
iKt  following  text : — 

287. 

NXreDA  : — Having  received  a  aura,  the  creditor  should  give  a  receipt  ■ 

to  the  debtor ;  but  he  who  refuses,  when  required  to  give  back  that 

/orujfticftAeg'raitiedTiorecCTpi.shallforfeittheremainderofthedebt, 

"  Having  recdved"  the  interest ;  such  is  the  meaning.    He  who  refuses 

both  to  ffive  an  acquiitaiux  and  repay  the  Interest  when  demanded,  Ac. 

The  Retndcara. 

"  IntereBt"  is  here  supplied.  The  term  signiBes  the  interest  of  the 
debt.  But,  in  fact,  that  is  merely  intended  for  elucidation ;  the  real  sense  is 
an  incomplete  payment,  'i'he  use  of  supplying  that  term  is  this :  when  a 
part  of  the  principal  has  been  paid  to  the  creditor,  and  he  neither  gives  np 
tile  writing,  that  the  payment  may  he  noted,  nor  grants  a  receipt ;  in  that 
case,  even  though  the  creditor  may  be  disposed  to  repay  it,  the  debtor  does 
not  demand  the  sum  paid ;  for,  wen  it  repaid  to  the  debtor,  the  sum  would 
bear  further  interest  from  that  day.  Should  a  creditor,  who  has  received  a 
sum  from  the  debtor,  neither  permit  him  to  write  the  sum  paid  on  the  back 
of  the  contract,  nor  give  tlie  debtor  a  receipt  signed  by  himself,  surely  the 
debtor  will  re-demand  the  sum  paid  by  him  at  interest  ;  if  the  creditor  also 
refnse  to  restore  it,  he  shall  forfeit  the  remainder  of  his  debt.  The  forfeitui« 
of  the  baluice  is,  as  it  were,  a  fine  on  the  creditor  for  that  offence. 


VbIhaspati  ; — If  he  who  baa  recovered  his  debt  by  the  mode  of  moral 
duty,  or  any  of  the  others,  refuse  to  write  a  receipt  on  the  note, 
or  to  give  an  acquittance,  the  sum  that  was  due  shall  be  forfeitfid. 
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That  creditor  who  has  enforced  paymttiit  of  his  debt  b;  the  mode  of 
moral  duty,  or  any  of  the  others  above  mentioned,  but  nill  not  permit  the 
debtor  to  write  the  aam  paid  on  the  back  of  the  note,  or,  if  this  were  tmpTao- 
ticable,  who  refuses  to  give  a  receipt,  which  is  the  next  step,  thall  incur  thit 
ferfeilwre.  '  Through  knavery'  should  be  supplied  in  the  test  It  also 
intends  attestation,  sa  mentioned  hj  Nabeda  :  the  full  meaning  ia,  if  be 
also  refuae  an  atteatatioii  of  the  payment.  Id  these  case)<,  tlie  sum  due  to 
the  creditor  would  be  forfeited ;  tiie  mood  ia  potential.  Because  the  sum 
which  lias  been  actually  paid  cannot  be  proved  by  the  debtor  without  a 
writing  or  other  evidence  ;  hence,  since  he  may  be  liable  to  ptiy  it  again,  the 
creditor  may  possibly  receive  more  than  his  just  due  :  such  ia  the  aeuae  of 
the  text.  Consequently,  over-eiactions  being  impioper,  nothing  should  be 
done  which  tends  thereto.  But  if  any  one  do  that  which  ought  not  to  be 
done,  he  shall  surety  be  punished.  This  is  intimated  in  the  test  of  Vrihas- 
PATi.  It  IB  therefore  absolutely  neoexsary  to  write  the  sum  on  the  back  of 
the  note,  or  grant  a  receipt  or  the  like  :  such  is  the  full  eense  of  the  text  j 
and  punishment  oonaists  in  the  forl'eiture  of  the  balance,  as  ordained  by 
NAbbda.  Since  no  law  directs  it,  the  fine  shall  not  he  received  by  the 
king.  This  exposition  of  the  text  of  VbIhaspati,  though  not  dtrlivered  by 
aDy^brmfr  author,  seems  elegant. 

Here  the  term  employed  {vriddhi)*  signifies  loss  or  foifeiture. 

The  CalpaUru, 

For  the  verb  vardh  is  ioserted  in  the  Ganacdmadhenu,  with  the  sense  of 
fill,  and  cut ;  and  this  word  is  derived  by  the  subi^titution  of  vridh  forvardh, 
a  change  which  often  occurs  with  this  suffix.  Or  the  verb  vndh,  represent- 
ing the  verb  vardh,  as  well  as  its  own  regular  sense  of  growth  or  increase, 
throngh  that  medium  presents  the  secondary  sense  of  abscission,  which  ia 
the  regular  meaning  of  the  verb  vardh  ;  as  the  term  dtvirepha  (two  vs.) 
signifies  a  black  bee,  through  the  medium  of  the  word  bliarmara  (which 
contains  two  rs.) ;  and  the  verb  at,  ait,  preceded  by  the  particle  vpa,  aigui' 
fies  adoration  or  worship,  in  the  following  verse  of  the  Oiuumdnjalt,  a  trea- 
tise of  philosophy  :t 

He,  the' Supreme  Spirit,  la  here  described,  the  worship  (updati)  o{ 
whom  wise  men  consider  as  the  road  to  heaven  and  final  beatitude. 

Consequently,  if  the  creditor,  through  knavery,  do  not  permit  the  sum 
to  be  written  on  the  note,  nor  give  a  receipt,  nor  canae  bis  acknowledgement 
to  be  attested  by  witnesses,  he  shall  forfeit  the  sum  that  was  due,  namely, 
the  aum  lent  by  him :  and  the  forfeiture  must  be  understood,  as  in  the  tezt 
of  NliLEDA,  to  be  the  forfeiture  of  the  balance. 

The  Cdmadhinit  and  Helatuvha  read  ndsau  mtddhim  avdpnuyat,  he 
ahall  not  receive  advantage,  instead  of  tatya  tad  vriddkim  dpnuyat.  Hbla- 
TUDHA  aays  in  his  gloss  :  '  if  the  creditor,  having  received  a  small  part  of  the 
'  debt,  do  not  sutTer  the  sum  to  be  written  on  the  baok  of  the  note,  nor  give 
'  a  receipt,  then,  since  he  forfeits  the  remainiug  sum,  he  receives  no  interest 
<  or  advantage  on  it ;  for  that  is  prevented  by  the  forfeiture  of  the  balance.' 
Jn  effect  there  is  no  variance  between  the  CalpaUru  and  HblXxcdha. 

«  TakiDE  the  word  in  ila  usoal  socsptation  of  iDt^reat,  Sir  Willum  JoHeB  truiBlaled  Iho 
text, "  the  flebtor  diall  gwn  Hw  interest  tlmt  was  duo," 

+  By  UdatakXchakia  ,  a  ticatiso  written  to  prove  the  eiistance  of  Qod,  conlested  by  lh« 
AQwiita  of  hie  day. 
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Tbe  refnwl  to  write  a  rec«ipt,  or  gire  an  acqnittanco  for  the  enm  ptid, 
muot  be  underalood  as  arising  from  au  iatentian  ot  obtaining  ft  second  p*;- 
nient  of  the  same  anm  :  for,  otherwise,  thero  would  be  rd  iDconaistenor. 

The  Eetndara- 

'  Do  Dot  suffer  the  sum  to  be  written  on  the  note ;'  "  by  tbe  debtor" 
ehoald  be  supplied, 

Tbe  creditor  leads  money  solely  for  the  sake  of  gain  ;  and  by  that  gain 
or  iuterest  be  receives  an  advautage  on  bis  principal.  Should  eves  the 
remaiaing  priaoipal  be  forreited,  how  can  be  obtain  adrantaga  from  the  pria- 
cipal  sum  ?  t'onaequently,  by  declaring  that  be  has  no  advantage  from  tbe 
Bum  due,  theforfeiture  of  the  remainder  i*,  in  some  sort,  indirectly  suggested ; 
since  the  text  coincides  with  tliat  of  Nabkoa.  '  For  that  ia  prevented  by 
the  forfeiture  of  tbe  balance  ;'  this  is  a  repetition  intended  to  suggest  the 
pennlty  as  the  imvudiaU  cause  of  hit  obtaining  no  advantage.  Or  that  gksi 
may  be  read,  '  for  the  foi-feiture  of  the  batanoe  is  the  subject  treated  ;'  that 
is,  it  has  become  the  subject  through  tbe  text  of  Nabida.  '  He  shall  not 
receive  advantage,'  suggests  the  penalty  or  losing  the  remaining  sum ; 
therefore  does  the  commentator  eay,  '  for  the  forfeiture  of  the  balance  is  the 
subject,  ko.'    Such  ia  the  exposition  of  the  CalpaUru  and  HBi^roDHA. 

According  to  the  Coauu/Antu  the  forfeiture  of  interest  only  is  mentJtmed; 
not  the  forfeitare  of  the  remaining  principal.  But  in  fact,  according  to  thii 
opinion,  the  sense  so  far  explained  must  be  further  extended  to  the  sams 
purpose  :  else  there  would  be  a  contradiction,  repugnant  to  reason,  in  tbs 
forfeiture  of  the  balance  when  a  creditor  has  oaaually  written  no  receipt  or 
given  no  acquittance,  but  without  intending  to  obtain  a  second  payment  of 
the  same  sum,  while  on  the  other  hand  a  Uts  pettalty  fell  on  a  vrifful  ofawt. 
Consequently  tbe  text  of  Voibaspati  has  the  same  import  with  that  of 
NiRBDA,  according  to  the  gloss  of  HelXyudha  and  tlie  rest.  Like  mutila- 
tion and  other  punishments  for  other  o_fe»cet,  the  forfeiture  of  the  balance 
is  tlie  puuishment  for  the  offence  of  refusing  to  write  a  receipt  and  so  forth. 

Some  interpreters  )iold,  that  even  on  the  other  reading  (nt  chaivijidga- 
tarn  dedydt  tatyn  tad  vriddhitn  dpnuyal)  the  text  may  be  explained  in  its 
literal  sense,  CO nHisteotly  with  the  gloss  of  the  Calpattru,  as  denoting  s 
forfeiture;  while  the  word  vniii^Ai  retains  the  sense  of  gain,  for  the  list 
negative  is  connected  with  i^ie-itori" dpnuyat,  may  obtain,"  and  the  forma 
neealive  (in  the  preceding  hemistich)  is  connected  with  the  word '' should 
write,"  as  well  as  with  the  word  "  dedi/at,  should  give." 

But  the  text  is  thus  expounded  in  the  Fdrydta  :  '  that  sum  which  bss 
been  paid  by  the  debtor  to  the  creditor,  shall  obtain  interest ;  that  is,  it 
shall  carry  interest,'  Coiisequently,  as  the  sum  lent  by  tbe  creditor  shtll 
be  received  back  from  thedebtor  with  interest  thereon,  so  shall  a  sum  which 
has  not  been  written  on  the  back  of  the  note,  or  for  which  no  receipt  has 
been  obtained,  be  received  back  by  the  debtor  from  tbe  oieditor  with 
interest  thereon.     This  is  stated  by  the  Sage. 

The  creditor's  motive  may  be  generous.  Thus  a  thousand  savenai  wcie 
originally  received  by  tbe  debtor  from  the  creditor,  andfive  hundred  nnenua 
have  beeu  subsequently  paid,  but  not  written  on  the  back  of  the  deed, 
nor  any  receipt  given  for  them  :  in  this  oase  there  is  no  forfeiture  of  interest 
on  the  thousand  fitMrntw  from  the  day  when  five  hundred  suvemm  >rere 
paid,  but  interest  runs  on  the  five  hundred  iuvemas  from  tbe  day  when 
they  were  paid,  and  that  interest  «hall  be  paid  by  the  creditor  to  the  debtor. 
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At  the  time  of  settlement,  calculating  inteiest  in  favour  of  both,  and  deduct- 
ing the  Bom  pttid  by  the  debtor,  with  interest  thereon,  from  the  sum  lent  by 
the  creditor,  together  with  the  whole  amount  of  interMt,  the  remainder  only 
shall  be  paid  by  the  debtor.  The  creditor  Buatains  eome  loss  by  this  adjust- 
ment. For  example  :  On  the  sum  of  one  thousand  sntemcu,  interest  at  the 
rate  of  an  eightieth  part  amounts  in  one  month  to  twelve  suvemat  and  a 
half ,  and  accnmulates  in  six  mouths  to  seventy-five  luwrnai:  should  five 
hundred  ttietmat  be  paid  by  the  debtor  at  that  vei;  period,  and  the  debt 
be  finally  discharged  at  the  close  of  the  year,  the  payment  made  by  the 
debtor  has  accumulated  to  five  hundred  and  thirty-seven  tuvemat  and  a 
half,  and  the  sum  lent  by  the  creditor  has  accumulated  to  eleven  hundred 
and  fifty  suvimaa  ;  and  deductiug  therefrom  five  hundred  and  thirty-seven 
suvemat  and  a  half,  six  hundred  and  twelve  mvemcu  and  a  half  are  receiv- 
able from  Uie  debtor.  But  if  the  debtor  wrote  that  sum  as  paid  on  the 
back  of  the  note,  or  received  an  acquittance,  interest  amounting  to  seventy- 
five  sucerHOt  was  receivable  when  the  five  hundred  suoenai  were  paid  :  and, 
deducting  that,  four  hundred  and  twenty-five  tuwmat  only  cease  to  bear  in- 
terest ;  for  so  much  only  of  the  principal  is  discharged,  and  five  hundred 
and  saventy-iiTe  twernas  remain  due  out  of  the  principal  sum.  Interest 
thereon  for  six  months  amounts  to  forty-three  tuvenai,  tvo  >n<fj/i(U  and  five 
raetkat  ;  adding  this  to  the  remaining  principal,  the  sum  due  amounts  to  sic 
hundred  and  eighteen  suvemai,  two  mdthai  and  five  raclic&i.  The  gain 
would  therefore  be  five  tuvemtu,  ten  mdihat  and  five  ractieds  ;  by  r^ecting 
which  the  creditor  manifests  generosity. 

This,  according  to  all  opinions,  can  only  be  suitable  when  the  agree- 
ment was  made  for  interest  payable  at  fixed  periods.  In  some  instances  the 
debtor  would  sustain  a  loss.  For  instance :  when  stipulated  interest  has 
been  fixed  by  the  creditor  at  the  rate  of  two  pandt,  that  interest  is  receiv- 
able  by  the  creditor  alone ;  but  legal  interest  only  shall  be  received  by  the 
dabtor,  since  no  other  rate  was  expressly  settled.  When  a  sum  is  paid  by 
the  debtor  in  liquidation  of  the  debt,  further  interest  at  the  stipulated  rate 
ceases,  on  the  sum  paid,  from  the  date  of  payment ;  but  when  the  sum  paid 
carries  separate  interest,  the  debtor  sustains  a  loss,  since  he  obtains  legal  in- 
terest only,  while  the  creditor  obtains  the  stipulated  interest.  It  may  bo 
a^ued  similarly  tn  other  caset  according  to  circumstances.  With  an  igno- 
rant creditor  the  motive  may  be  dishonest.  For  instance  ;  he  will  not  allow 
the  sum  to  be  written  on  the  back  of  the  note,  and  refuses  to  give  a  receipt, 
apprehending,  "if  I  accept  this  sum  in  liquidation  of  the  debt,  my  iuterest 
w31  stop ;"  he  is  not  aware  that,  if  the  sum  paid  by  the  debtor  be  received 
otherwise,  it  will  bear  interest.     This  and  other  points  may  be  aigued. 

In  this  case,  if  more  than  the  principal  and  interest  have  been  delivered 
1^  the  debtor  to  the  creditor  through  some  mistake  or  the  like,  then,  calcu- 
l^ing  interest  thereon,  the  debtor  Is  entitled  to  recover  from  the  creditor  the 
excess  above  the  principal  and  interest  due  ;  for  the  excess  is  similar  to  a  debt 
due  by  the  creditor.  If  the  exact  sum  have  been  p.iid,  but  the  period  which 
limits  interest  receivable  by  the  creditor  be  past,  the  debtor  would  be  entitled, 
in  that  case,  also  to  obtain  interest  on  the  sum  paid  by  him  :  however,  he  does 
not  exact  it.  All  this  should  be  understood  in  those  cases  only  where  the 
sum  is  delivered  with  a  purpose,  mhick  may  bi  txprated  in  thete  wordt,  "  this 
I«operty  shall  remain  for  the  present  in  thy  power ;"  the  debtor  shall  have 
no  interest,  since  the  sum  delivered  was  similar  to  a  depoeit. 

This  and  other  points  may  be  inferred  from  reasoning. 
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This  method,  authoriEed  bj  the  glosa  of  the  P&rijSia,  ia  coDsistent  with 
practice.  According  to  thb  interpret atioii,  a  fine  on  the  creditor  is  not  pro- 
pounded by  VRiHiaPATi.  But  otiera  explain  the  terma  o/'iAe  iftrt,  (which 
have  been  tranaUted,  "  who  liM  recovered  the  sum  or  debt,")  in  the  apposi- 
tion named  carmadkdraya  ;  "  the  sum  recoverable,  or  of  vhich  payment  might 
be  enforced,"  that  is,  in  other  worde,  the  remaining  sums.  It  should  tiiere- 
fore  be  written  on  the  back  of  the  note,  or  on  an  acquittance,  "  bo  much  money 
this  day  pud,  and  so  much  remainirig  due."  On  failure  of  that,  the  further 
sum  to  be  recovered,  or  balance  of  the  debt,  is  forfeited  ;  taking  the  word 
vtiddki  in  the  sense  of  loss,  in  conformity  with  the  gloss  of  the  Calpateru. 

Is  not  a  forfeiture  incurred  by  the  creditor,  then,  only  when  the  pay- 
ment made  by  the  debtor  is  proved,  as  well  as  the  fact  of  its  not  having  been 
written  on  the  note  ?  But  if  the  creditor  neither  permit  that  to  be  written, 
nor  give  a  receipt,  how  Qan  the  payment  made  by  the  debtor  be  proved  ? 
Still  less  can  his  refusal  to  permit  the  endorsement  he  proved.  It  should  - 
not  be  said,  the  fact  may  be  proved  by  witnesses  ;  for,  if  the  creditor  receive 
the  sum  in  the  presence  of  witnesses,  he  incurs  no  penalty,  since  he  is  guilty 
of  no  offence.  To  this  it  is  answered,  when  the  debtor,  having  paid  a  sum 
to  hia  creditor,  demands  an  acquittance  or  other  acknowledgement,  but  the 
creditor  attempts  to  delude  him,  saying,"!  will  give  an  acquittance  A<re- 
afUr  ;"  then  the  debtor,  at  that  very  time  bringing  other  witnesses,  shows 
the  money  lying  before  the  creditor,  or  obliges  him  to  acknowledge  that  "  so 
much  money  has  been  paid  by  this  man."  Bis  delusive  promise  of  giving 
an  acquittance,  and  that  evidence,  are  both  valid  arguments  of  proof.  In 
such  a  case  only  should  the  forfeiture  of  the  remaindeTj  as  mentioned  by 
Vbieaspati,  be  admitted. 

In  like  manner,  when  the  debtor  pays  a  sum  counted  by  a  merchant,  then 
the  merchant  proves  the  payment;  the  note  wanting  an  endorsement  ta 
proof  of  no  endorsement  having  been  written,  and  the  refusal  to  give  a 
receipt  may  be  established  by  the  want  of  evidence  to  prove  the  delivery  of 
a  receipt.  Again  ;  some  person,  standing  in  another  place,  observes  the 
whole  transaction  ;  he  also  is  a  compOent  witness.  Thia  and  other  noda  of 
proof  a.n  mere  examples. 

But,  if  the  debtor,  tbrongh  knavery  or  the  like,  neither  accept  a  receipt, 
nor  write  the  payment  on  the  back  of  the  note,  then  also,  from  pari^  of 
reasoniog,  the  debtor  incurs  a  forfeiture  of  the  sum  paid,  though  it  have  not 
been  noticed  in  texts  of  Sages  or  commentaries  of  Authors.  This  we  deem 
proper  and  consistent  with  reason. 

What  knavery  can  the  debtor  purpose,  that  he  should  be  averse  from 
obtaining  evidence  of  the  sum  paid  by  him  P  Having  paid  ten  suvemat,  he 
will  affirm  that  he  paid  twenty  suveriuu  :  afterwards,  when  a  doubt  arises 
from  the  want  of  proof,  he  says,  "  let  this  mau  take  his  oath  ;'  if  the  creditor, 
fearful  of  disrepute,  refuse  the  oath,  he  loses  his  dne  :  or,  if  be  take  the 
oath  through  love  of  money,  the  debtor  would  declare  ia  various  companies 
of  worthy  persons,  "this  man  is  dishonest ;  taking  an  oath,  he  has  extorted 
from  me  a  simi  nut  justly  due."     This  and  other  points  may  be  argued. 

Here  an  observation  should  be  made.  In  all  doubtful  cases,  a  decision 
should  be  grounded  ou  written  documents  or  verbal  evidence.  If  thoee 
documents  be  in  the  handwriting  of  another  person,  they  are  good  evidence, 
provided  they  be  attested,  under  a  text  above  cited  (13).  But  if  all  the  wit- 
nesses be  dead,  the  document  should  be  collated  with  other  inttrwmetiU  in 
the  handwriting  of  the  same  persons. 
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289. 
YiJNT&.wA,LCYA : — In  a  disputed  case  the  document  mast  be  proved 
hy  tLehaadvriting  of  the  party  or  the  like,  hy  reaaonable  infer- 
ence, by  evidence  of  the  contract  vMch  the  ijidruTnent  records,  hy 
a  peculiar  mark,  by  connexion  cmd  dealings  of  the  parties,  by  the 
caiUenta  of  the  document,  or  by  previous  recourse  to  measures 
for  recovery. 

This  document  ia  not  admitted  by  both  parties ;  and  it  ie  quastiotied 
whether  it  have,  nr  have  not,  been  lately  written  hy  one  party  on  paper  to 
which  the  appearance  of  aDtiquit;  haD  been  given  by  tbe  application  of  miu- 
tard-seed  or  the  like  :  in  this  cue  proof  must  be  deduced  from  tbe  hand- 
writing of  the  party  or  the  like.  But  if  it  were  written  by  another  penon, 
it  muflt  be  proved  by  the  handwriting  of  him  who  wrote  it.  In  the  ZHpaea- 
lied  "  resHonable  inference"  ia  explained  '  what  Beeraa  reasonable  in  respect 
of  that  man,  at  this  time,  and  in  this  place.'  "The  contract,"  such  as  the 
diveature  of  property  or  tbe  like,  proved  by  witneBSts.  "  A  mark,"  not  ge- 
nerally need.  "  Connexion  ;"  previous  dealings  of  receipt  and  the  like  be- 
tween the  giver  and  receiver.  "The  document^'  probably  authentiofor 
BDch  a  sum  lent  by  this  man.  "  Ueoaares ;"  modes  of  recovery.  By  these 
proofs,  namely,  by  the  handwriting  of  the  party,  and  the  rest,  let  a  contested 
document  be  justiGed.  Under  the  term  "or  the  like"  is  comprehended  Ihe 
handwriting  of  the  witnessea  or  scribe. 

290. 
CattXtana  : — Should  the  handwriting  uf  the  debtor,  whether  living 

or  dead,  be  questioned,  the  document  must  he  collated  with  other 

inatruments  in  his  own  handwriting. 

"  Reasonable  inference,"  according  to  the  preceding  gloss,  may  be  thus 
exemplified.  This  man's  father  deceased  at  that  time ;  he  needed  a  loan  for 
his  Other's  funeral  rites,  but  obtained  it  from  no  other  person  ;  it  is  there- 
fore reasonable  to  conclude  that  he  contracted  a  debt  with  this  creditor 
alms.  This  and  similar  points  ithould  be  also  argued  in  the  case  of  gift  and 
the  like.  It  is  afSrmed  by  this  man,  that  he  sold  a  cow  for  the  purpose  of 
lending  this  money  ;  "  that  is  probable,  tays  a  mtneu,  for  I  know  that  he 
did  sell  a  cow  at  that  very  time. 

"  An  uncommon  mark  ;"  the  practice  of  using  euoh  a  mark  in  wridng 
may  be  evidence  against  the  individual  person,  not  agaiaet  any  other.  Or 
ihe  mark  may  be  a  plough,  usually  designed  as  a  signiture  by  husbandman  ; 
a  wheel,  by  a  potter ;  a  particular  weapon,  by  those  who  bear  sueh  weapons ; 
and  a  Aatid  am' arnt, a  typeoftbe  thunderbolt,  by  certain  persons,  aad  ao 
forth.  "  Connexion  and  dealings"  are  obvious.  "  CoiUmU  of  tbe  doau- 
menta ;"  by  the  term  here  used,  the  written  document  is  signified :  it  is 
jnobable  that  four  tuvernaa  may  have  been  lent  by  this  wealthy  person  to 
that  indigent  man  ;  hence  this  document  is  probably  authentick.  "  Modes 
of  recovery ;"  for  instance,  if  be  were  not  indebted  to  this  man,  why  did  he 
promise,  when  formerly  brought  before  the  king,  that  he  would  pay  after 
tbe  lapae  of  seven  days  ?  Consequently,  the  previous  recourse  to  messures 
for  reooTeiy,  such  as  the  mode  of  moral  duty  and  the  rest,  removes  the 
doubt  concerning  the  writing. 

Bh 
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"  With  other  instrumeuts  in  bie  own  liandwriting"  (290)  ;  if  the 
scribe  say,  "  this  whs  not  written  by  me,"  he  i^hould  be  told  to  write  another 
paper,  and  the  dooumeut  should  be  collated  therewith,  and  that  ofcourte 
when  the  scribe  ia  living  ;  but  if  he  be  dead,  it  should  be  thoroughly  ex- 
amined by  compari^ou  with  a  former  writing  produced.  Whether  alive  or 
dead,  it  is  proper  to  collate  it  with  his  handwriting  in  a  former  document. 
This  has  been  sufficiently  discussed. 

If  by  chance  the  writing  be  carried  elsewhere  before  the  debt  be  dis- 
charged, what  shall  be  done  P  To  this  iucideutal  question  Yajbyawalcta. 
Tepbes : 

291. 
YajhYAWALCYjI  : — If  the  instrument  be   inaccesaible   in  another 

country,  or  written  in  a  wrong  form,  or  destroyed,  or  illegible,  or 

stolen,  or  gnawed  by  vermm,  or  burned,  or  torn,  the  debtor  must 

give  another  writing. 

If  the  inBtrnment  exist  in  Another  country,  whence  it  cannot  be  brought 
hack,  the  debtor  must  give  another  writing.  The  recital  sliould  be  thus: 
"  hsTing  received  a  loan  of  such  a  sum,  1  gave  a  writing,  und  now  give 
anotfaer  document,  because  that  has  been  carried  to  another  ocuntry." 

"  Written  iu  a  wrong  form ;"  being  at  first  written,  through  ignorance, 
in  a  form  contrary  to  law.  "  Destroyed  ;''  by  moisture  or  the  like. 
"  Illegible  ,-"  from  the  defect  pf  the  ink,  and  so  forth,  "  Stolen,"  by  rob- 
bers or  othera.  "  Qnawed,"  by  inseola  or  any  vermin,  "  Tom,"  rent  in 
two.  In  these  eoKi  another  writing  should  be  executed  with  the  consent  of 
both  parties.  The  Vipacalied. 

A  deciuon  should  be  grounded  on  any  one  of  the  proofs  mentioned  ; 
namely,  evidence  of  the  handwriting,  and  the  rest ;  or  on  two  or  mora  ar^- 
ments.  If  no  such  proof  can  be  adduced,  oath  or  ordeal  must  determine 
the  contest.  Consequently,  on  fulure  of  documento,  when  a  decision  cannot 
be  Riounded  on  writtea  evidence  or  similar  proof,  the  legislator  admits  the 
oath  of  the  party.  The  Dipaealied. 

And  this  must  also  be  understood  in  the  case  of  a  bill  of  sale,  or  the 
like;  for  it  is  mentioned  generally.  All  this  b  ordained  when  the  debtor 
is  living ;  but,  if  the  debtor  have  deceased,  what  shall  be  done  T  To  this 
VbIhakpati  replies  (121). 

"Has  abEoonded"  (121,  2);  is  absolutely  not  to  be  found,  having 
absconded  or  the  like.  "  Notice  having  been  given  to  the  paternal  or 
maternal  kinsmen  of  the  debtor,  the  creditor  mey  seize  and  obtain  his 
due"  (121,  8  ;  the  last  portion  of  wlilch  text  is  read,  tad  bandkujnydH 
viditam  praiignhanii  mdjmuydt,  notice  having  been  given  for  the  assurance 
of  that  debtor's  relations).  The  Ketndcara. 

But  MiBKA  reads,  tad  dhanamjnydtri  viditam  pragrihan  ndparddhnvyit, 
and  thus  comments  on  it  ;  '  the  creditor,  recovering  his  due  by  violence  or 
the  like,  shall  not  be  punished  by  the  king.' 

"He  must  relinquish  the  balance"  (121,  2)  ;  he  must  deliver  it  to  the 
heir  of  the  debtor,  or  to  the  king ;  but  the  property  of  Brdhmanat,  on 
foilurd  of  heirs,  he  must  cast  into  the  waters.  These  texts  are  otherwise 
expounded  as  relating  to  the  title  of  Redemption  of  Pledges. 
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Bat  if  &e  creditor  be  dead,  to  vhom  should  the  debt  be  delivered  1 
NiKKDA  (231)  replies  to  thia  question.  That  text  bna  been  abeady 
expounded. 

"  Those  who  are  distant"  (331)  ;  kinsmen,  other  than  his  offipring,  and 
Dear  kinsmen  of  the  same  race,  but  allied  to  his  father  or  motlier.  "  A 
creditor  of  the  priestly  class  j"  illustrative  of  every  class. 

The  Retndcara. 

It  should  be  here  noticed,  that  the  precept  for  casting  the  sum  into  the 
waters  regards  the  priestly  class  only  ;  the  king  may  tiOce  the  property  of 
others  on  failure  of  all  heirs.  If  there  be  any  legal  heir,  why  should  he 
cast  it  into  the  waters  p  In  this  exposition  Misba.  and  others  concur. 
"  Bestow  it  on  priests"  (230) ;  ou  learned  and  worthy  priests  :  for  it 
coincides  with  the  text  of  l)iTAU.  above  quoted. 

An  observation  may  be  here  made.  If  a  man  became  surety  for  a 
debtor  from  whom  he  baa  received  a  pledge,  should  that  surety  die  leaving 
no  son,  ill  whose  possession  ought  the  pledge  to  remain  ?  To  this  questioa 
it  is  answered,  if  tbe  receipt  of  the  pledge  by  the  surety  be  proved,  it  shall 
be  delivered  to  the  creditor  ;  foi  the  debtor  was  not  trusted  :  and  from  that 
day  the  debt  becomes  one  secured  by  a  pledge  ;  it  shall  therefore  only  bear 
interest  at  the  rate  of  an  eightieth  part  or  the  like.  This  and  other  points 
may  be  argued.  ^ 

YAjntawalcta  : — If  a  husband,  in  a  famine,  or  for  the  performance 

of  some  indispensable  duty,  or  during  extreme  illness,  or  while  a 

creditor  keeps  bim  couGaed,  should  appropriate  the  wealth  of  hia 

wife,  he  ehall  never,  while  his  distreaa  lasts,  be  compelled  to 

restore  it. 

"  Or  while  a  creditor  keeps  him  confined,"  while  a  creditor  or  other 
person  becomes  the  occasion  of  his  aonrishment  being  suspended  or  the  like. 

The  DipacaUed. 

From  the  mention  of  "  hnaband"  in  this  text,  it  follows,  that  the  wealth 
of  a  woman,  borrowed  by  any  other  person,  must  necessarily  be  repaid.* 

The  twen^  topicks,  comprised  under  the  forensick  title  of  Loans  and 
Payment,  have  been  thus  briefly  discussed. 
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ON  DEPOSITS,  SALE  WITH( 
CONCERNS  AMONG  1 

AND 

SUBTRACTION  OF  WHAT  H 


ON  DEPOSIl 
AND  OTHER  BAIL 


Sect.  I. — On  the  several  & 

1. 

VbIhaspati  : — Under  the  tiile  of  Loans 

been  declared,  ^m  the  delivery  of  th 

recovery  of  the  debt :  Now  hear  the 

arid  other  bai^enta. 

"  Delivery,"  or  advance  ;  delivery  to  a  be 
woida,  "  lend  me  money  ;"  of  conrse  it  meat 
becoming  a  loan.  Beginuing  with  thie,  and 
meat,  tbat  is,  with  the  recoveiy  of  the  debt, 
and  Payment,  has  been  promulged.  The  pn 
imitated  ;  for  UsHQ,  enumerating  the  eighth 
tioued  Loans,  and  next  Deposits  :  the  pupil, 
Btody  the  law  of  Loans,  and  next  that  of  I 
ordw. 

2. 
Henu  : — Of  those  tUlea,  the  first  ia  debt 

the  second,  deposits,  and  loana  for  use ; 

ersbip ;  the  fourth,  concerns  among  pa: 

of  what  has  been  given ; 
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2.  Tlie  sixth,  non-payment  of  w&ges  or  hire  ;  the   seveiith,  non-per-  , 
formance  of  agreement ;  tite  eighth,  rescission  of  sale  and  purchase- 
the  ninth,  disputes  between  master  and  servant ; 

3.  The  tenth,  contests  on  boundaries ;  the  eleventh,  assault  and 
slander ;  the  twelfth,  larceny ;  the  thirteenth,  robbery  and  other 
violence;  the  fourteenth,  oAahmy ;  • 

4.  The  fifteenth,  altercation  between  man  and  wife,  and  their 
several   duties ;  the  sixteenth,  the  law  of  inheritance ;  the  secea- 

mth  and  eighteenth,  gaming  with  dice  and  with  living  creatures: 
ese  eighteen  titles  of  law  are  settled  as  the  ground-work  of  all 
dicial  procedure  in  this  world. 

nong  these  eighteen  titlt^s  of  law,  that  of  Loans  and  Payment  JB  first 
Hsed  in  this  work.  Its  definition  has  been  propounded  by  Niaxoi, 
k  I,  V  1).  Bailment,  consistiug  in  the  intniating  of  ones  own  pro- 
with  another  persou  :  sale  made  by  one  who  is  not  owner  of  the  efTacti 
the  mode  of  proceeding  among  sasociated  traders  and  the  like ;  the  ' 
option  of  effecta  giving  awaj,  believing  of  the  donee  an  improper  object 
nation,  or  through  anger  nr  the  like  ;  non-payment  of  wages,  or  of 
ire  of  a  serrant  or  labourer  ;  breach  of  contract ;  reBoiaGioa  of  pnr- 
,  and  rescission  of  sale  ;  disputes  between  master  and  herdsmen ;  con- 
on  the  boundaries  of  towns  aod  the  like  ;  slander,  or  contumelious  in- 
re,  and  ho  forth  ;  assault  or  battery,  and  similar  injuries  ;  larceny,  or 
te  stealing  ;  robbery,  or  violent  seizure  of  property  ;  adultery,  or  inter- 
e  of  a  womsn  with  a  man  other  than  her  husband ;  duties  of  a  husband 
hia  wife  ;  distribution  of  the  paternal  estate  or  the  like;  "  gaming  with 
that  is,  play  ;  "  gaming  with  living  crsatures,"  or  fights  of  birds,  nnt, 
tber  living  creatures  :  these  eighteen  titles  of  law  are  the  ground-woit 
lioiai  procedure.  Ohallengee,  or  gaming  with  living  creatores,  bein; 
guished  from  other  modes  of  gaming,  the  number  of  eighteen  is  com- 

I.  CuLLdClBElTU. 

WB  have  been  digcuseed  ;  sale  without  ownership  shall  be  snbseqnsDt- 
isidered.  What  ia  ordained,  is  a  "  precept  or  role"  which  must  b« 
id  (I).  Consequently,  the  meaning  of  the  phrase  (I)  ia,  ''  hear,  thtt 
end  to,  nhat  is  to  be  done  in  respect  of  bailments  ;  namely,  the  form 
king  a  deposit,  and  so  forth,  unto  the  form  of  receiving  it."  NlBKDi 
s  a  deposit : 

3. 
:da  1 — Where  a  man  bails  any  of  his  effects  to  another,  in  whom 
has  confidence,  and  from  whom  he  has  no  doubt  of  receiving  his 
iperty  again,  it  is  a  deposit,  which  the  wife  call  niMsh^xt. 

There"  is  here  employed  in  the  sense  of '  when  ,■"  one  suffix  being  snb- 
id  for  another.  Or  else,  "where"  has  the  termination,  of  the  seventh 
lenoting  subject ;  consequently  that  in  respect  of  which  the  agent,  ea- 
ling  no  doubts  of  receiving  lus  property  again,  performs  acts  which 
it  a  deposit,  or  an  act  amounting  to  bailment,  is  a  deposit:  or  the 
1  rule  concerning  deposits  ia  a  title  of  judicial  procedure. 
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It  is  the  sense  of  the  word  grounded  jointly  on  its  use  nnd  derivation, 
or  on  its  acceptation  only  ?  The  latter  is  intimated  ljy  Collucabhatta, 
vho  thua  eiplaiiiB  the  word,  '  the  iatrustiii;;  of  one's  onrn  property  lo  another 
person  :'  and  the  author  of  the  Mitdcikard  eays,  '  nihctkepa  is  the  commit- 
ting of  property  to  another  m  hi*  pTKB^Dce.'  According  to  this  o|iinion,  it 
has  a  secondary  sense,  namely,  that  of  the  thing  deposited,  in  the  eipres- 
tion  "  make  a  deposit"^  (11) :  for  a  derivative  of  this  form  insy  be  admit- 
*  ted  in  a  passive  eeiise.  When  a  man  bails  his  own  property,  it  is  a  bail- 
ment of  bis  own  property,  or  the  property  is  a  b^lment.  According  lo  th« 
opinion  mherein  it  is  maintained  tbat  tlie  word  means  the  thing  bailed,  the 
sense  is  the  same  iu  both  texts  :  herein  many  authors  concur.  Coniiequent- 
ly  nihctkepa  denotes  generally  both  the  delivery  of  a  man's  own  efiects  to 
another  without  annulling  his  own  property  in  them,  nnd  the  effects  so 
delivered. 

"In  whom  he  has  oonGdeiice,"  is  mentioned  descriptively,  and  not  as 
denoted  by  the  term  ;  for  a  man  will  not  entrust  his  property  to  another 
without  confidence  in  him.  "  Any  of  bis  effects ;"  any  of  the  effects  in  his 
power:  therefore,  when  the  king  commits  contested  property  to  atiotlier 
person,  it  is  a  deposit. 

Does  not  the  aeiise  ascribed  to  nikeskepa  comprehend  a  pledge,  or  tlie 
delivery  of  a  pledge  p  It  may  be  so  :  a  deposit  does  arise  in  a  pledge  snd 
the  nice.  But  when  it  is  questioned  wiiether  a  deposit  or  a  pledge  shall 
previu],  deposit,  different  from  a  pledge,  is  intended  ;  in  like  manner  as  one 
name  of  kine  may  denote  cattle  of  that  Horf,  and  a  synonymous  term  in  the 
same  sentence  may  intend  cows  only :  or  the  objection  may  be  removed  by 
Baying,  "  without  contracting  his  own  dominion  over  them,"  instead  of  say- 
ing, "  without  annulling  his  own  property  in  them." 

irpanid'hi  is  a  distinct  sort  of  deposit,  of  which,  CoirLficABHATXA  says, 
it  ii  a  distioction  similar  to  that  of  religious  mendicant  and  Brakmdna  : 
what  the  distinction  is,  Yajnyawaloia  declares : 


YiJNTAWALCTA : — A  thing  enclosed  under  seal  in  a  box  or  casket, 
which  the  owner  delivers  iato  the  hand  of  another,  without  men- 
tioning  ita  hindjorm,  ofquaniity,  ia  called  in  upa^iid'hi  and  must 
be  restored  iu  the  same  condition. 

A  box,  casket,  or  other  thing  containing  that  which  is  to  be  bailed  ;  a 
thing  contained  therein  under  seal,  which  the  owner  with  cooGdence  delivers 
into  the  hands  of  another  for  safe  custody,  without  mentioning  its  kind, 
form,  quantity,  or  the  like,  is  called  an  upanit^ki.  The  MUdcAara, 

"  &.  box,"  or  Teasel  with  a  lid  and  so  forth,  containing  the  thing  bailed. 

The  Retndcara. 

'  The  thing  biuled'  signifies  the  thing  which  becomes  a  deposit. 

"  That  which  the  owner  so  delivers  :"  *  thing'  must  be  supplied  as  the 
subject,  to  whiek  the  word"  that"  i*  joined  adjtettvely.  "A  boxer  casket;' 
a  closed  Teasel,  or  the  like,  containing  the  deposit.  The  Dipaealied. 

T\a  word  "  deposit"  is  there  considered  as  signifying  the  chattel  bailed. 
BsATADiTA  cites  the  S(fr;,t  '  A  certain  vessel  ia  called  box  or  casket.' 

*  Litandlj,  "  bail »  deposit," 
i"  A  dictioiuTy  M  Mlled. 
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"  Such  a  depoeit  i»  called  upaniiTlti ;"  for  a  bailment  nnder  seal  is  a  deposit. 
OpeD  and  Bealed  deposits  are  similar,  hang  bailmeiUi.  So  JAiis'SABA. 
From  upanid'hi  it  derived  aujMnid'hiea,  the  word  used  in  the  text ;  aad  it 
signifies  '  belunging  to  a  seakd  deposit.' 


NArbda,  cited  in  the  Mitdcahard : — Wlien  a  thing  ia  depomt«d,  un- 
der sea],  without  mentioning  its  quantity  ;  if  its  kind  and  form 
be  unknown,  it  is  considered  hs  an  upanid'hi :  but  the  wise  call  a 
specified  deposit  nihcsk/pa. 

"  If  its  kind  and  form  be  ttnknowD  :"  if  the  depositary  know  not  whether 
it  be  gold,  or  silver,  or  what.  ITnder  seal ;"  secured  by  a  private  knot  to 
prevent  its  being  taken  by  another  peraon,  or  seonred  by  the  impnssion  of 
a  seal  on  which  particular  letters  are  engraved  ;  when  a  thing  is  so  depo- 
sited, the  bailment  of  it  is  upanitHki.  A  specified  deposit  (or  the  bailment 
of  a  thing,  of  which  the  quantity,  kind,  and  form  are  meutioaed,)  the  wise 
cnll  nikcshepa  ;  and  the  construction  is  the  same  if  deposit  be  referred  to 
the  tiling  deposited. 

Since  the  text  of  NIreda.  clearly  shows  a  distinction  between  open  and 
Maled  deposits,  the  distinction  should  be  called  evident :  why  does  COLLti'- 
CABB&TTA  compare  this  distinction  to  that  between  Brdhmaiui  and  mendi- 
cant ?  In  the  text  of  CiTlllAHA  (32),  sealed  deposit  is  comprehended 
in  the  word  nihctkepa  ;  and  Narbua,  after  premising  the  general  setue  of 
this  term,  propounds  a  distinctiun  in  a  subsequent  text :  consequently  it 
has  both  a  general  and  n  particular  sense,  as  twice-born  denotes  the  BrA- 
majia,  Ctbatriya,  and  Vaitffa  colleotivtlj,  and  also  the  Brdhmana  separately  ; 
and  further,  VrIhasfati.  premises  nVicihipa  (1),  explains  hj/Am  separately 
from  it,  but  not  separately  from  sealed  deposits. 

6. 

VrfHASPATi ; — When  anything  is  carried  and  placed  in  the  house  or 
in  the  ground  of  another,  "notice  being  given  to  him,  by  the  owner, 
who  has  fear  of  the  king,  or  of  robbors  and  the  like,  or  who 
wishes  to  deceive  his  heirs,  it  is  called  nydsa. 

According  to  the  gluss  of  CHAiTDiswAnA.  "Notice  being  given  to  him," 
is  supplied  in  the  text,  to  exclude  a  thing  deposited  without  the  depositaty's 
knowledge  :  there  is  no  fault  on  his  part  if  a  thing  deposited  without  his 
knowledge  lie  lo«t.  Wliy  should  a  man  place  any  of  his  own  effects  on 
another's  ground  F  Tho  text  assigns  a  motive,  "  fear  of  the  king,"  tc 

If  it  be  said,  this  is  the  meaning  of  nyUsa,  not  of  upanidhi  ;  the  ansiwer 
is,  in  the  verse  immediately  following  he  mentions  what  ia  in  fact  defioted 
by  the  lastmentioned  term. 

Y^taASPATI : — And  when  a  thmgeacloaod  in  abox  ia  placed,  witnoQi 
mentioningitakiQd,form  or  quantity.andwithontshowing  the  tiling. 
"  Placed"  ia  brought  forward  from  the  preceding  text:   it  followaB,thiit 

thi«  describes  vff^a,  for  no  other  name  is  mentioned.    Consequently, /^dm. 
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like  nAcMpa,  hu  both  a  general  and  a  particnUr  aeuu.  So  in  tlie  text  of 
UC5IT  (40),  ngAia  comprehends  both  open  and  seated  deposits  ;  and  it  is 
constantly  used  by  YR^EASPtTi  in  describiog  a  depositary.  Acuordiog  to 
the  Mildahard  and  tbe  rest,  ni/aia  is  the  delivery  of  a  thing  iato  the  bonds 
of  a  person  belonging  to  the  depositary's  family,  with  these  directions  ;  "  give 
this  to  your  master  :"  and  snch  a  delivery  occurs  both  in  the  case  of  open 
and  of  sealed  deposits  ;  but  Vrihasp&ti  has  eiprsssly  declared  it  in  the  case 
of  open  deposits. 


CAttAtana  : — A  conimodity  sold,  the  deposit  of  one  who  ia  absent,  a 
pledge,  a  bailment  for  deliveiy  (anwdhUa),  a  loan  for  use  (ydckita), 
and  a  deposit  for  commerce,  are  considered  as  upanid'hie. 

"  A  commodity  sold,"  bat  for  some  canse  remaining  with  the  vender : 
BO  the  text  ia  expounded  in  the  RUndeara.  We  hold  that  the  word,  taken 
in  a  passive  sense,  means  the  commodity  told  ;  but,  if  taken  in  a  cansal  sense, 
it  will  intend  the  price  of  the  commodity.  "The  deposit  of  one  who  ia 
absent ;"  explained  in  the  Retndeara,  a  thing  deposited  by  one  who  is  gone 
to  a  foreign  country.  The  meaning  ia,  that  a  thing  which  a  man  who  has 
gone  abroad,  bnt,  considering  the  delay  of  his  return,  sends  home  by  a  mes- 
senger or  a  friend,  is  the  deposit  of  one  who  b  absent,  Misba  and  Bbata- 
D&vA  explain  it,  a  bailment  by  another  while  the  owner  is  absent  in  a  foreign 
country.  The  Mitdcihara.  contains  this  gloss  :  '  When  a  thing  is  delivered 
into  the  hands  of  some  person,  and  he  subsequently  delivers  it  into  the  hands 
of  another,  with  these  directions,  "  give  this  Co  the  owner,"  it  is  a  bailment  for 
delivery.'  The  Dipaealied  concurs  in  this  explanation  :  and  Chand^waka 
holds,  that  a  thing  which  had  been  committed  to  some  person,  and  which  is 
bailed  by  him  to  another,  with  these  directions,  "  you  will  deliver  this  to  such 
a  mail,  the  owner,"  is  a  bailment  for  delivery.  The  difference  between  the 
two  opinions  consists  ia  the  intervention  of  one  or  two  persons  :  and  the 
exposition  ia  founded  on  the  following  text : 


CAtyXtana  : — When  a  thing  is  bailed  with  these  directions  ;  "  deliver 
this,  as  by  my  desire,  to  such  a  man,  when  he  ehuil  demand  it  for 
his  own  business,"  it  is  called  ati/wddhi. 

Vhat  is  baited  with  these  directions,  "  deliver  this  to  another  other  tJir»i 
myself,  and  different  from  the  owner,"  is  anteAdhi, 

The  MitdcAard  and  othen. 

"  Delivat  this  to  the  owner,"  must  be  supplied ;  what  is  bailed  with  these 
directions,  deliver  this  to  another  other  than  myself,  hu  who  it  "  the 
owner,"  is  awo&dhi.  The  Betndettra. 

Both  senses  may  be  received ;  or  even  if  the  text  be  limited  to  one' 
Bense,  the  other  may  be  assumed,  from  the  expression  "  and  the  like,"  in  the 
text  of  YijaiAWALCTA  (10).  A  pledge  transferred,  as  mentioned  by  Misba 
and  Bhatad^a,  must  also  be  included.  A  pledge  received  from  another 
person,  and  delivered  as  a  pawn  to  a  creditor,  on  receiving  a  loan  from  him, 
u  named  a  pledge  transferred.  We  do  not  fiad  whence  tiie  anthor  of  the 
MttieAari  has  aaid,  ia  exi^aining  yiy&ta,  that  the  difference  consiate  in  the 
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AtHvery  of  the  thing  inbi  the  hands  of  a  person  belonging  to  the  depoBitaiy's 
fiunil; :  for  the  diRerence  is,  that  ny^  suppoees  one  person  ;  but  a  bailment 

for  delivery  supposes  two. 

How  has  CHANDtswARA  distinguished  nt/iua,  nihaMpa.  and  anwihiia  f 
It  caunot  be  said  that  he  holds  n^ata  aud  anuiakila  to  lie  the  same  :  for  that 
exposition  could  not  apply  to  the  teit  of  YAjnyawalcta,  where  both  are 
eeparotely  mentioned. 

10. 
YXjntawalcya  : — This  is  thenile  respecting  a  loan  for  use  (yddiUa) 

a  deposit  for  delivery  (awwdJiita),  a  deposit  tiiispecified  (nydsa),  and 

an  open  bailment  (nihcsh^pa),  and  the  like. 

"  When  he  shall  demand  it  for  his  own  business"  (9).  By  this  expression 
is  meant,  if  any  person  require  a  thing,  and  it  be  sent  by  a  messenger,  it  is 
aitKHMta.  Some  hold,  because  the  word  "owner"  is  constantly  employed 
in  the  Miidaltafd  and  other  works,  that  the  distinction  is  as  follows  :  effects 
and  the  like,  previously  deposited,  which  are  delivered  to  the  owner  through 
the  medium  of  another  person,  are  antoihita ,-  and  what  is  bailed  by  tha 
owner,  through  the  medium  of  another,  is  nyAsa.  But  the  word  "  owner" 
is  not  found  in  the  text  of  any  Sage,  to  ground  upou  it  the  opinion  of  these 
anthors.  BBLiyuDHA,  reading  "  when  he  shall  demand  it  for  this  purpose," 
thus  expounds  the  text :  '  when  a  thing  is  bailed  with  these  directions, 
"deliver  this  to  such  a  man,  when  he  shall  demand  it  for  this  purpose," 
it  is  called  a  deposit  for  delivery  (anwAdki).'  'i'he  meanijig  is,  that  if 
some  person,  to  oblige  another,  intrust  any  chattel  employed  at  nsptials 
to  some  other  person,  with  these  directions,  "when  DIvauatta  requires 
this  to  use  it  at  nuptials  or  the  like,  deliver  it  to  him,"  that  chattel 
is  a  deposit  for  delivery  {anuAdhi).  Or  if  a  man  himself,  or  by  a  messenger, 
demand  payment  of  a  debt,  and  the  debtor,  after  two  or  three  days,  deliver 
the  amount  of  it  to  some  other  person,  it  is  a  deposit  for  delivsry  (anttidhi). 
According  to  CuLLtrCABHATTA  and  others,  the  word  anvAdhi  is  either  in  a 
Gecnndaty  sense,  or  is  derived  in  a  passive  farm.  According  to  others,  it  is 
derived  in  a  passive  form,  with  a  sense  founded  jointly  on  use  and  derivation. 

*  Clothes,  ornaments  and  the  like,  requested  and  obtuned,  for  a  marriage 
or  other  occasion  of  rejoicing,  are  loans  for  ose'  {8). 

The  Mitdeihard. 

In  this  CHAicctswABA  and  Svlapjlhi  concur.  Tbe  Dipaealicd  exprtMa; 
"  they  are  considered  as  upanid'M"  (6),  which  is  called  nt/Asa  by  Vsf- 
HisPATi.  The  meaning  is,  whatever  are  the  rules  in  regard  to  a  sealed 
deposit,  from  the  delivery  to  the  recovery  of  it,  the  same  are  to  be  admitted 
in  these  cases.  This  is  expressly  declared  in  the  text  quoted  from  YJuhta- 
WALOTA  (10) :  and  it  is  directed  by  a  text  which  stands  near  the  de&nitioa 
above  quoted. 

11. 
NXreda  : — This  very  law  ia  enacted  in  tke  ease  of  loans  for  use,  de- 
posits for  delivery  and  the  like,  bailmenta  with  an  artist,  sealed 
deposits,  bailments  in  the  form  called  nydaa,  and  mutual  trusts. 
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2,  If  a  man  priYately  receive  a  fine,  or  a  valuable  chattel,  the  law 
is  the  same  in  that  case  :  these  ai'e  declaieU  to  be  the  six  sorts  of 
deposits. 

Loans  for  use,  aud  deposite  fur  deliver;  CanuihUaJ,  havQ  been  explained. 
"  And  the  like,"  comprehends  commoditiea  sold,  and  so  forth.  "  BailmentB 
vrith  an  nrtist,"  eiplniiied  in  the  Retitdcara,  tilings  committQd  to  on  artist 
fur  ornaments  and  tlie  likej  and  in  ih&  Mitacs/iard,  gold  or  similar  matcrta^ 
delivered  into  the  hands  of  a  goldsmith  or  other  aitist,  to  be  worked  into  a 
iiecklfLce  or  other  emu ini^t.  These  are  comprehended  under  the  words 
"  and  the  like,"  in  the  text  of  YiJNTAWAi.cYA  {10).  "Sealed  deposits," 
(upanitChi),  already  explained.  '*  A'yira,"  according  to  ViwrAHESWARi 
Slid  CuANDsaWARA,  signifies  effeols  not  shown  to  the  owner  u£  the  house, 
but  dflivered  in  his  .-ibsencrt  to  a  person  iielonging  to  the  house.  According 
to  CHAHctswAiu,  the  nyaea  mentioned  by  Vuibabpati  is  a  form  of  nihah&pa, 
and  different  from  this.  So  many  are  the  sorts  of  deposit  fmluiihipaj,  h»yt 
CnANDtGWAKA  ;  for  Nareda  employs  this  term  in  a  general  sense. 

OHA:<DtewARA  says,  when  a  mau  privately  receives  a  fine,  as  there  is  no 
evidfnce  of  his  levvinir  the  fine,  this  Tery  ntle  ie  applicable  ;  and  also  when 
a  man  privately  receives  a  vHluable  chattel,  since  there  is  no  evidence  of 
the  rei^eipi.  Consequently  if  iv  man,  to  expiate  a  \ery  infamous  crime 
accidentally  comniitied,  pay  a  private  fine  to  the  king  through  a  publick 
officer,  and  that  officer,  acting  fraudulently,  deny  the  payment  of  the  fine; 
or  if  the  king's  ofhcer  assert  that  a  fine  has  been  paid,  though  none  have 
been  exacted  ;  this  very  rule  is  applicable,  namely,  the  rule  declared  for 
defiosits  ;  and  if  a  man  privaiely  receive  back  a  loan,  a  deposit,  or  the  like, 
which  he  hnd  himself  given,  and  euhseqnen'ly  di:iiy  the  receipt ;  in  that 
ease  also  tbia  very  rule  is  a{<plicable.  It  is  aslcd,  what  rule  P  The  want  of 
evidenee  being  mentioned,  it  follows,  tlmt  other  proof  must  be  sought : 
therefore,  as  ordeal  is  admitted  when  proof  is  sought  of  a  deposit  and  the 
like,  HO,  in  this  ca^e,  ordeal  it  also  admitted.  Such  is  CHANDtswAKi's 
meaning.  But  it  must  he  here  considered,  that  ordeal  is  not  mentioned  in 
ttte  text  of  Nareda,  xnd  is  not  intimated  by  the  words  "  this  law."  Others 
say  the  words  ("  the  law  is  the  snme  in  (Ae  cote  of  fine!",  &<>■")  intend  the 
delivery  un  demand  aud  so  forth. 

Helavudua  reads,  if  a  man  receive  ^  p6gtnda,  or  adholescent;  consa- 
qu.ntly,  siccoruing  to  him,  the  huv,  ri*pe»:tin!{  an  infant  received  with 
Yiil'iable  effects,  is  the  same  with  thnt  rrspecting  deposits  :  it  will  be  meii- 
tinne<l  ;  and  the  whole  of  the  law,  declared  under  the  head  of  Deposits, 
must  be  understood,  A  deposit  may  occur  in  regard  to  an  infant.  Thus  a 
child,  whose  futlier  and  mother  are  deceased,  is  bailed  by  the  king  or  hia 
officer,  or  by  the  child's  maternal  uncle  ;  in  this  aud  iu  other  cases  a 
deposit  arises. 

How  is  the  law  of  deposit  (nikcihepaj  extended  by  the  Sage  to  mediate 
and  unspecified  deposits  (nydxa),  since  wliat  is  denoted  by  niiiah^a  is 
sound  ill  ny^a  and  the  rest  F*  Cuandehwaua  reconciles  it  tiius  ;  "some 
dislinotion  mny  be  supposed,"  The  distinction  is  mentioned  by  CullAca- 
BHATTA  -f  "  like  that  between  Brdkmnna  and  mendicant."  Or  peculiarities, 
different  from  those  of  nylua  and  the  like,  may  b«  supposed  iu  the  definitiou 

*  Aii4  iktrefart,  itkal  in  iti  nmturi  bstoDgii  (•  thtm,  it  rut  eituidtd  to  thun. 
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of  tnka)t»pa :  SDch  as,  deliTered  before  nitneBsee  ;  different  from  bulmenta 
with  artists  ;  or  tlie  like.  There  are  anXj  nix  Eorta  of  depuBitu ;  for,  iu 
judicial  procedure,  nylaa  eit^nds  to  the  mere  delivery  of  &  chattel  for  «Bfe 
onstody  ;  and  loans  for  uaa  and  deposits  for  delivery  are  held  one  sort :  tuid 
whatever  is  included  ia  the  words  "  and  the  like,"  is  also  considered  as  a 
single  sort  of  deposit ;  and  the  receipt  of  a  fine,  or  of  a  valuable  chattel,  is 
also  admitted  as  a  single  sort  of  biulment.  This  is  the  method  of  the 
ancients  :  but  accordiug  to  the  author  of  the  Mitdahard,  who  admits  the 
separatiou  of  loans  for  u«e,  deposits  fur  delivery  and  the  like,  a  mediate  and 
unspecified  deposit  {nydaa)  and  mutual  trusts  (prattn^ia)  must  be  consid- 
ered as  a  single  sort  of  biiilment.  A  mutual  trust  may  thus  arise,  ncoordinfc 
to  the  author  ofthe  Mitdcthara  :  "  let  your  jewels  or  the  like  remain  with 
me,  who  reside  in  a  secure  plaice;  and  let  my  copper  vessels  aud  umilar 
fBectn,  which  are  coveted  by  my  heirs,  remnin  with  you  ;"  on  such  an 
agreement,  the  elFecta  are  mutually  bailed.  Iu  sume  cases,  mutual  deposits 
are  made  in  the  form  of  a  sealed  bailment  j  and  in  the  case  nientioned.  a 
mutual  deposit  arises  in  the  form  of  an  open  bailment,  not  a  mutual  deposit 
iu  the  form  of  a  mediate  bailment  {nylUa) :  for  the  author  of  the  Jiitiictkard 
holds  ti^Ata  to  be  a  delivi-rv  into  the  haud  of  a  person  )>elonging  to  the 
house.  But  there  is  no  diffiuully,  ifor  the  word  pratmyita  comprebeuda 
mutual  deposits  in  other  forms. 

12. 

VeIhaspati  : — If  a  content  arise  concerning  a  deposit  privately  made, 
proof  by  ordeal  is  directed  for  both  parties : 

2.  In  the  case  of  a  deposit  for  delivery,  a  loan  for  use,  a  bailment 
with  an  artist,  and  a  pledge,  tbe  same  law  is  enacted ;  and  like- 
wise in  the  case  of  a  person  received  under  protection. 

If  the  depositary  do  not  acknowledge  a  deposit  privately  received;  or 
the  bailer,  having  received  back  what  he  had  himself  deposited,  deny  the 
receipt ;  or  if  he  allege  a  deposit,  tiiougb  none  have  been  made  :  in  all  theu 
cases,  ordeal  ia  directed,  if  there  be  no  evidence  :  this  will  be  explained  in 
its  place.  ChaNdbswara  says ;  if  a  contest  arise  concerning  a  woman,  a 
slave  and  the  like,  who,  from  fear  or  other  motive,  have  sought  prot«ctioa, 
and  are  claimed  by  their  lord,  the  same  law  is  enncted.  The  meaning  is, 
that,  in  this  case  also,  proof  by  ordeal  is  directed. 

Here  all  the  rules  declared  in  regard  to  a  private  deposit,  are  to  be 
applied  to  each  ca^e,  from  deposits  for  delivery,  to  pLTsoua  received  under 
protection.  Therefore,  a  depositary  proteuts  what  he  has  received  in  trust, 
like  his  own  property,  from  water,  fire,  thieves,  and  other  danger  ;  and  like- 
wise in  the  case  of  a  person  received  under  protection.  Wherever  the 
property  of  one  person  is,  fur  some  cause,  deliveredioto  the  hacds  of  another 
for  safe  custody,  tbe  rules  declared  in  regard  to  deposits  are  to  be  applied  : 
therefore,  the  law  of  bailments  applies  to  a  carriage  and  the  like  received  on 
hire ;  and  so  in  the  case  of  a  person  delivered  by  the  king  or  the  like  into 
the  hands  of  a  guardian,  or  the  produce  of  a  field  bailed  for  safe  custody  by 
a  subject.  What  is  the  law  in  respect  of  bailments,  which  ia  extended  to 
Joans  for  use  and  the  like  1  It  is  answered,  all  the  rules  propounded  by 
Sages,  Irom  tbe  delivery  to  the  recovery  of  a  deposit,  must  be  trnderatood. 
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13. 
Menu  : — A  sensible  man  shauid  make  a  deposit  with  some  peison  of 
high  birth,  aud  of  good  morals,  well  acquainted  with  law,  habitually 
veracious,  having  a  large  family,  wealthy  and  honest. 
"  Of  high  birth  ,■"  aprcng  from  an  honest  family.     "  Of  good  morals," 
.whose  conduct  is    Uudable.      "Habitually  veniciuas ;"    in   his  discouraa 
ubserv&Dt  (if  truth.     "  Having  a  large  family  :"  having  sons,  grsjidsons,  or 
other  family  to  support.     "  Honest ;"  plain  in  his  dealings,   void  of  artifico, 
aud  so  forth.     With  such  a  person  should  he  make  a  deposit.     Such  is  tlie 
interpretation  approved  by  Ci;u.6cabhatta. 

"  Having  a  large  family,"  is  explained  in  the  Viedda  Chintameni, 
having  many  kinsmen.  lu  the  Rettidcara,  "  a  deposit"  is  eipounded  the 
tbinf!  to  be  bailed.  "  High  birth."  and  the  rest,  are  conditions  required  to 
obviate  all  doubt  of  receiving  back  the  deposit  at  a  subsequent  time  :  for, 
since  the  abnse  of  a  deposit  is  a  heinous  crime,  a  person  sprung  from  a  good 
family  will  not  abuse  it ;  much  less  a  person  of  good  morals,  and  well 
acquainted  with  law,  A  man  habitually  veracinus  will  not  assert  a  false- 
hood. Why  should  a.wealtby  man,  content  with  his  own  wealth,  commit 
a  bdnous  crime  by  embezzling  another's  property  F  An  honest  man  cannot 
commit  a  fraud.  One  who  has  numerous  oflspring,  even  though  be  believs 
not  another  world,  will  not  embezzle  the  property  lest  his  ofispring  perish. 
Or  it  may  be  thus  explained  ;  he  who  has  no  ofispring,  being  nuidded, 
cannot  well  protect  the  deposit.  This  agrees  with  the  exposition  of  Misba 
and  others.  1  he  description  is  general,  including  exemption  from  other 
defects.  The  whole  of  it  must  be  taken  as  a  motive  for  confidence.  So 
NIrsda  tay»  (3),  "  when  a  man  bails  any  of  his  effects  to  another,  in  whom 
he  has  confidence,  &c."  In  this  text  (13)  deposit  is  used  in  a  general 
sense,  comprehending  bulmenta  under  seal  and  the  rest. 

14. 
TbIhaspati  : — A  man  should  make  a  deposit  vith  due  consideration 
of  the  place,  of  the  house,  of  the  master  of  the   house,  and  of  his 
power,  wealth,  qualities,  veracity,  purity,  and  kindred. 
"  The  place,"  which  contains  the  thing  deposited ;  with  due  considera- 
tion, whether  it  be  secure  from  robbers  and  the  like.     Or  "  the  place,"  may 
intend  the  town  ;  consideriog  the  safe^  of  a  populous  place,   where  the 
property  is  protected  by  many.     "House,"  or  wife,  (for  the  word  has  both 
senses  ;)  considering  whether  the  wife  be  virtuona,   lest  at  her  suggestion  the 
effects  be  secreted  ;  for  a  man,  though  virtuously  disposed,  may  be  instigated, 
through  lost,  to  secrete  the  effects.     Or  considering  whether  the  "house" 
be  bnilt  of  masonry,  and  secure  from  fire.     "  His  power;"   is  the  depositary 
capable  of  protecting  the  effects?  "  His  qualities ;"  his  honesty,  his  acquaint- 
auce  with  die  law,  and  the  like.     "His  purity;"  his  avoiding  sin,  aud  so 
forth.     "  His  kindred  ;"  his  sons,  grandsons,  and  the  rest. 

15. 
NAkeda  : — A  deposit  is  declared  to  be  of  two  sorts,  attested  and  no- 
attested  :  it  must  be  restored  in  the  condition,  and  manner,  in 
vhich  it  was  bailed ;  if  altered,  thei-e  must  be  a  trial  by  ordeal. 
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An  unattested  deposit  is  mtula,  when  a  man  hu  the  highest  confidence 
in  another.  If  it  be  asked,  why  a  similar  distinction  of  loans  haa  not  beta 
mentioned  ?  it  is  answered,  that,  from  tlie  nature  of  a  loan,  it  must  either 
be  autbenticAted  by  witnesses  or  by  a  writing  ;  for  excessive  con&deace  ii 
forbidden. 

A  rule  ofEthicks : — Place  not  couSdence  in  what  is  unworthy  of  confi- 
dence; nor  excesaivecoofidence  in  whatiseiien-worthyof  confidence.* 

The  purpose  of  a  deposit  made  to  deceive  heirs  <6)  would  be  defeatoi, 
if  it  were  publickly  known,     'ihe  selection  of  a  proper  person  for  the  confi- 
dence reposed  in  him,  at  the  choice  of  the  owner,   must  uecessanly  be 
admitted,  in  contradiction  to  that  rule  of  ethicks,  to  fulfil  the  pnrpoae  of  a 
■^Bposit :  but  in  the  case  of  a  loan,  the  selection,  at  the  lender's  choice,  of  s 
table  person  for  the    confidence  reposed,   is  not   proper  ;    (he  ruk  u 
litive,  like  the  prohibition  against  lending  to  infants.     Therefore  a  loin 
Attested  is  not  mentioned ;  and  in  fact  such  is  the  present  practice. 
A  deposit  must  be  restored  in   the  condition   and  matiTier  jn  which  it  to 
lied  (16)-     Thus,  if  it  be  bailed  under  a  seal,  it  must  be  restored  under 
it  seal ;  if  it  be  hailed  before  witneasea,  it  most  be  restored  before  vit- 
nes  j  if  it  be  privately  bailed,  it  most  be  privately  restored  ;  so  likeviae 
Lt  be  bailed  without  a  seal,  or  unattested.     Again;  if  more  than  on* 
,ke  or  receive  a  deposit,  they  shall  jointly  recover  or  restore  it ;  anil  aimi- 
ly  in  other  circumstances.    The  same  meaning  is  to  be  understood  froa 
1  text  of  YXiNTAWALCii.  (5),  and  from  the  following  text : 

16. 
ENU : — Whatever  thing,  and  in  whatever  manner,  a  person  shall 
deposit  in  the  hands  of  another,  the  same  thing,  and  in  the  same 
manner,  ought  to  be  received  back  by  the  owner :  aa  the  deliver; 
VMM,  so  mvM  be  the  receipt 

As  it  may  be  questioned  whether  the  latter  part  be  not  superfiaoiu, 
ce  it  repeats  what  preceded,  CullScabhatta  says,  '  it  is  mentioned  u  t. 
tuae  :  because  it  is  a  rule,  that  aa  the  delivery  was,  so  must  be  the  receipt; 
lerefore  the  same  thing  ought  to  be  received  back  in  the  same  msaner. 
'his  directs,  that,  if  gold  and  the  like  have  been  bailed  under  a  seal,  ud 
le  bailer,  breaking  the  seal,  say,  "  weigh  it,  and  deliver  it  to  me,"  Iw 
lalt  be  amerced.'  We  do  not  find  bow  it  appears  that  he  shall  be  amen«d. 
the  bailer  require  it  to  be  weighed,  the  king  should  compel  him  to  recan 
loweighed  :  and  this  b  the  purport  of  the  text. 

Sere  lawyers,  unfettered  by  ordinances,  say,  two  terms  ("  from  bim. 
I  by  him,")  must  be  suppUed  :  consequently  the  sense  of  the  first  part  of 

text  would  be,  whatever  thing  (gold  or  the  like),  and  in  whatever  mu- 
',  a  person  shall  deposit  in  the  hands  of  another,  the  same  thing,  and  in 

same  manner,  ought  to  be  reoelved  by  him  the  depositary,  from  liim  &« 
ler.  The  word  ddivcry  is  in  a  passive  form  ;  as  (Ae  thing  wot  dehvered, 
it  muit  he  received  by  the  bailee  ;  and  if  there  be  a  sut^equent  contest 
peoting  the  quantity,  and  the  king  ask,  "  why  did  you  receive  it  unseen, 
onattested  P"  then  Uie  first  part  of  the  text  furnishes  an   answer :  "  it 

Cil«d  from  IliB  B>raianM.    6m  Book  I,  towarcU  tbs  lad  of  the  fltit  Chapter,  p.  U. 
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wu  «o  received  aaiei  the  autitority  of  the  Ikw."    The  iotention  of  the 
latter  part  of  the  text  is  evident. 

MxNU  clearly  declares  tiie  form  of  a  mutual  deposit : 
17. 
MehTT: — But  things  mutaal  deposited  shuuld  be  mutually  restored, 

by  and  to  the  person  by  and  from  whom  they  were  received :  as 

the  bailment  was  so  should  be  the  delivery. 

D67ABATTA  intfiists  a  thing  to  Tajbtadatta  ;  and  Yajnyadatta  in- 
trnats  a  thing  to  D6vadatta  :  having  been  mutually  received,  the  things 
shoald  be  mutually  re«tored.  One  cannot  alone  receive  his  own  property, 
merely  because  he  delivered  his  own  properly.  "  Ab  the  bailment  was,  bo 
should  be  the  receipt :"  a  deposit  received  tvith  or  without  atteatatton  should 
be  ao  restored.  If  one  say,  "let  my  chattel  remtun  with  thee,"  and  tlie 
other  also  sa;,  "  let  my  chattel  remain  with  thee  ;"  it  is  a  mutual  delivery  : 
if  one  say,  "  let  thy  chattel  remain  with  me,  and  my  chattel  with  thee,"  it 
is  a  mutual  receipt  and  delivery  :  and  if  some  person,  seeing  tbat  another  is 
unable  to  protect  his  property  from  robbers,  and  intending  to  confer  a 
favour,  say,  "  let  thy  chattel  remain  with  me  ;"  and  if  he,  desirous  of  return- 
ing the  fovour,  aay,  "  thou  hast  mauy  ohattela  of  small  value,  let  them 
remain  with  me,*'  it  is  a  mutual  reueipt.  Or  the  distinction  between 
mutual  receipt  and  mutual  delivery  maj  be  explained  in  any  other  manner. 
Thos  eome  expound  the  text :  but  Coll6cabhatta  explains  it  by  a  deposit 
privately  made  ;  "  a  thing  privately  deposited,"  Ac.  A  delivery  mutually 
attested,  that  is,  not  attested  by  others.  "  By  whom  it  was  received  {' 
privately  reOHived  by  the  depositary.  "  Mutually  restored  ,-"  privately 
restored  to  tks  bailer :  to  restore  it  before  witnesses  should  not  be  required. 
"As  the  bailment  was,  so  should  be  the  delivery,"  is  mentioned  aa  the 
reaeon.  "  Should  be  restored  ;"  this  rule  regards  the  depositary  ;  "  ought  to 
be  received,"  Ac.  (IG)  regards  the  bailer  :  consequently  there  is  no  vain 
repetition. 

18. 
VbIhaspati,  quoted  in  the  Retndcara  : — The  very  thing  bailed  mnst 

be  restored  to  the  very  man  who  bailed  it,  in  the  very  manner  in 

which  it  was  bailed :  it  must  not  be  delivered  to  his  heir  apparent 

or  presumptive. 

If  bailed  before  witneases,  it  mnat  he  restored  before  witnesses ;  and 
without  exceeding  the  period  for  which  it  was  bfuled,  if  a  period  were  sti- 
pulated :  and,  in  the  case  of  mutual  deposits,  the  receipt  must  be  mutnal. 
The  Retndcara  interprets  "  hia  heir,"  io.  his  son  and  the  reat. 

,     19. 

Yfil&iSPATI :— A  deposit  is  declared  to  be  of  two  sorts,  bailed  befcnn 

witnesses,  and  privately  bailed ;  it  miiat  be  preserved  as  carefully 

ae  a  son  ia  cherished  ;  for  it  would  be  lost  by  neglect. 

2.     Themerit  of  one  who  preserves  a  deposit,  or  proteota  a  dependant,* 

isthe  some  with  the  merit  of  bim  who  gives  golden  vessels  or  oloUiee 

*  OrapttnntMefvidiuMlN'imtMtioii  (12). 
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3.  As  the  crime  of  a  woman  who  injures  her  husband,  or  of  a  man 
who  kills  his  son  or  his  fiiend,  such  is  the  crime  of  depositaries,  if 
the  thing  deposited  be  consumed,  or  spoiled  by  gioss  negligence. 

4.  A  prudent  man  would  not  receive  a  deposit ;  but  to  destroy  it, 
when  received,  is  inf&iuous  :  he  must  keep  ib  with  care,  and  restore 
it  on  a  single  demiuid. 

For  a  written  contract  of  btiilment  there  is  no  authority  in  tbe  law, 
nor  in  judicinl  practice :  but  doubts  may  be  now  obviated  by  making  such  a 
contract.  A  deposit  miut  be  preserved  troni  robbers,  frum  vermin,  from 
decay  and  tha  like  ;  if  no  cure  l>e  taken,  and  tlie  thtiik;  bcncTer  inspected,  it 
may  decay  in  tlie  gruand  ;  or  lie  stolen  by  ntighbuudng  theives  entering  the 
hounejor,  if  it  beamnll,  it  may  be  carried  away  by  rata:  in  tbeseand  ^ifailar 
modes  it  may  be  destroyed.  Wby  slioulil  a  niaLi  labour  to  prei^erve ■another's 
property!  The  t«xt  funiishes  a  motive  (19,2).  Cut  he  who  is  not  da- 
Biroua  of  religioua  merit,  will  not.  preserve  ii :  tlierafnre  it  directs,  (19,  3,) 
that  the  sinful  taint  of  a  husband's  murder,  and  similar  crimen,  is  contracted 
by  aliening  a  dupoeit  nitbout  permission,  and  by  neglecting  to  preserve  it. 
Tbe  preservation  of  it  is  indispensable ;  therefore,  a  deposit  should  not  ha 
received  by  a  person  wiio  is  not  disposed  to  an  act  of  duty  or  amity. 

Hera'  it  must  be  noticed,  that  when  the  property  of  another  is  bailed 
by  slaves,  strangers  or  robbers,  to  deceive  the  owner,  that  deposit  ought  not 
to  be  received  ;  for  usage  forbid*  it :  and  the  dvpoaicary  might  be  su^'peoted 
of  theft,  should  he  be  unable  to  show  that  tbe  bailer  actually  made  him 
leoeive  the  deposit.  If  among  undivided  brethren  one  parcener  deposit 
joint  property  with  some  other  person,  to  deceive  his  oohein,  the  depueitary 
is  censured. 

"A  man  should  not  receive  a  deposit"  (20,  4),  because  it  is  a  crime  in  the 
depositary,  if  the  deposit  be  consumed.  "  But,  to  destroy  it,  is  infamons  :" 
the  particle  may  be  taken  in  a  connective  aeniie  ;  and  the  meaning  will  be, 
the  consumption  and  the  destmction  of  the  deposit  are  infamous.  "  He 
must  restore  it  on  a  single  demand,"  if  no  period  have  been  stipulated ;  but 
at  the  expiration  of  tbe  period,  if  it  were  bailed  for  a  stipulated  time  ;  oi 
the  bailer  may  receive  it  baok  sooner,  with  tbe  depositary's  consent. 

30. 
MeHTT: — Adeposit,  whether  pealed  up  or  not,  should  never  be  re-deli- 
vered, while  the  depositor  is  alive,  to  his  heir  apparent  or  presump- 
tive :  both  sorts  of  deposits  are  lost  if  he  die,  but  not  unless  he  die.* 
'  They  should  not  be  re-delivered  to  the  ton,  tbe  brother,  or  other  per- 
son who  would  be  entitled  to  them  after  the  bailer.  To  assign  a  reason,  it 
is  said,  "both  are  lost,  Ao."  that  is,  because  both  are  lost,  if  they  are  deli* 
vered  to  a  son  or  other  heir,  and  he  dies  without  delivering  them  to  the 
owner.  It  follows  that,  in  tueh  a  eaie,  they  shall  be  made  good  by  the 
depositary.    But  they  are  not  lost,  unless  he  die  :  they  will  be  delivered  by 

•  The  latter  part  of  ths  t«it  hu  been  othsrwiBa  tnuiaUled  by  Sir  Willum  Joirss  : 
<<  both  HiHa  of  depoiila,  indeed,  *n  eitmet  or  cannot  bt  dtmanded  bt/  tht  heir,  if  the  ' 
dia,  Ht  thai  ecu*  ;  bnt  not  imleH  he  die :  fir,  iliauid  lA<  keir  atyar*ni  km  t/iJmi,  tSt  _,. 
himtetf  man  ""  ^  baittt."    I  alter  the  traiuUtioB  in  cojkCKmity  witii  the  oonuneiitirf. 
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*  the  son  ot  otlier  heir  to  the  depositor  ;  thej  are  not  to  be  made  good  b;  the 
'  depositary.  Consequently,  if  ihey  be  delivered  to  the  heir,  there  is  dan- 
'ger  that  the  heir  may  die,  and  that  the  deposit  muBtbemade  good  ;  there* 
'  fore,  neither  sort  of  deposit  should  ever  be  re-delivered  to  the  heir.' 

C  U  LLA  0  ABHATT  A. 

He  supposes  this  caae ;  the  heir  dies  after  reoeiving  back  the  deposit,  and 
long  afterwards  the  owner  says,  "  the  deposit  was  not  delivered  to  my  heir, 
but  remains  with  yon,  give  it  me."  It  cannot  be  said,  that,  since  the  same 
may  occur  in  the  case  of  a  debt,  the  delivery  to  a  son  and  the  like  is  im- 
proper even  in  that  case  ;  and  therefore  (he  text,  which  directs  payment  to 
one  of  the  family  in  default  of  the  lender,  ia  unmeaning.  In  that  case,  the 
delivery  may  be  ascertained  by  atteatation.  It  oannot  be  aaid  that  here 
also  it  may  be  so  ascertained  ;  for  the  attested  recovery  of  an  unattested 
depositin  forbidden  (17) :  and,  even  in  the  case  of  auoh  re-delivery  of  an 
attested  deposit,  the  depositor's  claim  remains.  Thus  the  owner  might  say, 
"  on  what  consideration  did  you  relinquish  the  deposit  in  my  absenci:  F"  but, 
in  the  oaae  of  a  debt,  the  creditor  cannot  say  ao.  The  text  is  not  unmean- 
ing, for  there  is  a  purpose  in  making  the  payment ;  namely,  the  recovery  of 
k  pledge  when  interett  has  ceased  ;  but,  iu  the  case  of  a  loan  unsecured  by  a 
pledge,  upon  which  the  highest  interest  has  been  received,  the  debtor  may 
not  rvpay  it  to  the  son  or  the  like.  In  fact,  there  ia  no  offence  in  repaying 
it  to  the  son  or  other  representative,  on  the  consideration,  that  body  is  not 
immortal,  and  to  remove  the  sin  of  debt  ;  for  the  debtor  incuned  the  debt 
under  the  pres.'^ure  of  indigence.  But,  under  the  authority  of  the  text,  a 
deposit,  voluntarily  received,  must  be  kept  until  the  depositor  return. 

Again  ;  this  should  now  be  remarked  :  we  perceive  no  offence  in  re-deli- 
vering  a  deposit  to  the  heirs  of  the  depositor  before  witnesses,  under  the 
apprehension  of  ill-treatment  from  those  heirs,  even  before  the  expiration  of 
the  period  for  which  it  was  deposited. 

If  a  son  or  other  representative  should  die  after  receiving  back  the  de- 
posit while  the  depositor  was  alive,  and  it  have  not  reached  the  depositor, 
having  been  expended  by  tlie  heir  j  and  this  be  proved  by  witnesses  and  the 
like ;  must  the  depositary  make  good  the  deposit  or  not  F  To  this  it  is  an- 
swered, that,  accordini;  to  CuLLtrCABHATTA,  it  shall  nob  be  made  good  :  for  he 
says,  both  sorts  of  depo«ts  shall  net  be  made  good,  if  there  be  no  doubt  ; 
and  even  sometimes,  thougli  the  heir  he  not  dead,  they  are  not  lost.  Thus, 
if  the  heir  be  livinj;,  the  depositary  in  justified  by  proof  of  the  delivery  to 
the  heir :  this  is  clearly  eipreased.  What  difference  is  there,  if  the  heir  be 
dead  f  After  the  death  of  the  heir  there  may  be  suspicion,  if  proof  be  defi* 
oient.  It  should  be  remarked  on  the  term  "heir  apparent  or  presumptive" 
(pratyanantara  v.  20. 7,  that  the  word  prati  denotes  similarity,  as  in  the 
example  "  Abhimastd  like  Arjuka."  The  word  anantara  signifies  proxi- 
mate without  an  interval.  Consequently  a  deposit  can  be  legally  received 
back  by  the  nearest  heir  alone.  > 

But  CHANstswABA,  without  employing  the  word  '  even,'  says :  sometimea 
the  depositor  shall  recover  it,  though  the  heir  be  not  dead  :  it  follows,  that 
sometimes  the  deposit  is  extinct,  though  the  heir  be  not  dead  ;  that  is,  whea 
tiie  heir  dissipates  it  without  permission.  Consequently,  even  in  that 
case,  it  mnst  necessarily  be  made  good  by  the  depositary  ;  otherwise,  the 
expression  "  but  not  unless  he  die,"  would  be  unmeaning.  In  such  a  casa 
it  muit  certfunly  be  made  good.    This  is  GHursfewABA's  meaning,  and  is 


,.  by  Google 


282  DEPOSITS  LSD  OTHEB  BilLHENTS.       [BOOK  n,  CH.  I, 

proper ;  for,  a  son  having  no  dominion  over  tbe  paternal   wealth  while  &a 

father  Uves,  his  receipt  of  the  thing  deposited  is  not  valid:  as  is  declared  b; 

HlmtA,  (Book  V,  T.  8).     Thus  the  son's  receipt  of  it  ia  similar  to  a  fltnn- 

ger's  receipt.     But  vben  it  is   anyhow  received  by  the  owner,  the  delifeir 

becomes  valid.     Consequently,  if  it  anyhow  fail  of  reaching  the  owner,  it 

be  made  good.     But  if  the  son  conduct  all  the  afiWira  white  the  father 

there  is  no  offence  in  a  re-delivery  to  him.    However,  a  deposit,  eipres»- 

led  to  deceive  a  son,  must  on  no  account  be  delivered  to  that  son  wbils 

ither  lives,  without  his  directions  :  but,  with  his  permissiou,  there  ia  do 

« in  re-delivering  the  deposit  to  the  son  ;  and,  after  the  death  of  the 

itor,  there  is  no  barm  in  the  re-delivery  of  it  to  the  heir. 

21. 
a: — But  if  a  depositary,  by  bis  own  free  act,  aball  deliver  a  de- 
sit  to  the  heir  of  a  deceased  bailer,  he  must  not  be  harassed  either 
the  king  or  by  tbe  kinsmen  of  the  deceased. 
3  expression  "  by  his  own  free  act,"  implies,  that  while  the  bajler  hves, 
II  not  be  delivered,  thongh  demanded  by  the  heir  ;  but  after  the  buWi 
,  it  should  be  delivered,  even  without  a  demand.  CHAimiswAU. 

must  not  be  harassed  by  the  king,  on  the  gronnd  of  its  being  tbe 
'a  property.  CmJ-dcABHini* 

)y  the  kinsmen"  of  the  bailer ,-  by  his  father's  sister's  soua,  his  mothei's 
's  sons,  and  the  rect.  The  meaning  is,  that  sfter  the  bailer's  death, 
lOe,  or  other  heirs,  have  dominion  over  the  effects  deposited  ;  and  if* 
a  living,  it  must  not  be  delivered  to  a  grandson  whose  father  is  ahve. 
I  deposit,  thongh  carefully  kept,  be  taken  away  by  thieves  or  the  libs, 
is  no  fault  in  the  depositary. 

22. 
n>A : — What  ia  lost,  tt^tber  witb  tbe  property  of  the  bailee,  is 
t  to  tiie  bailer ;  so  if  it  be  lost  by  the  act  of  Odd  or  of  the  king, 
less  there  was  a  fraudulent  act  on  tbe  part  of  the  depositary. 
K>st,  together  with  the  property  of  the  bailee ;"  meaning  gaaraOij, 
re  be  no  fraudulent  act  on  the  part  of  the  depositary.  Thus,  if  thede- 
onl;  be  lost,  and  not  even  a  trifle  belonging  to  tbe  depositary,  yet,  if  it 
cept  with  care,  and  consumed  by  time  only,  there  is  no  fault  in  him.  M 
iost  by  the  act  of  OoD  (broken  by  a  wall  falling  down),  or  be  lost  by  tin 
tbe  kinc;  (plundered  by  the  forces  of  a  foreign  king ;  or  oppreaBtvelf 
or  the  like,  by  the  king  of  the  country  ;)  then,  as  in  the  case  of  coo- 
tion  by  time,  there  is  no  foult  in  the  depositary.  But  he  is  criminil 
idulently  fae  place  the  thing  deposited  near  an  old  wall  or  the  like, 
he  places  his  own  property  elsewhere  ;  or  if,  concealing  his  own  prs- 
,  he  ebow  the  deposit  to  the  king.  The  principle  of  this  mle  is,  tbit 
jpositary  must  make  good  the  deposit  if  he  be  in  fault,  and  not  unleM 
in  fault.  But  if  the  depo^tary  say  it  ia  lost,  thongh  it  be  not  lost ; 
on  failure  of  evidence,  it  shall  be  tried  by  ordeal. 

23. 

iSAPATi :— If  it  be  destroyed  by  the  act  of  God  or  of  the  king, 
^ther  with  the  goods  of  the  bailee,  there  ia  no  fault  in  him. 
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"  Together  with  the  goods  of  the  bulee ;"  to  denote  that  there  U  do 
fnndnlent  «ct  on  the  part  of  the  depositary.  It  is  to  he  remembered,  that 
if  he  deliver  the  deport  to  the  king,  together  with  his  own  goods,  withoat 
mentioning  that  it  belongs  to  another,  even  in  that  case  the  depositary  ia 
criminal :  and  if  it  were  kept  with  care,  then,  even  though  the  depodt  alone 
be  seized  by  thieves  or  the  like,  there  is  no  fault  in  the  depositary.  Herein 
the  Sttndcara  and  the  rest  concnr. 

24. 
CixTATAHA :— If  a  thing  deposited  be  lost,  together  with  the  goods 

of  the  bailee,  though  not  by  the  act  of  GOD  or  the  king,  it  Ib  de- 
clared to  be  lost  to  the  bfuler. 

The  loss  of  the  bailee's  goods,  everywhere  mentioned,  is  intended  as  a 

'  general  exception  to  aU  fault  in  the  bailee.    It  is  therefore  inferred,  that 

even  if  the  deposit  alone  be  lost,  bat  without  any  fault  in  the  depositary,  it 

shall  not  be  made  good  ;  bat  if  lost  by  a  frauduleut  act  on  the  part  of  the 

depoutaiy,  it  mnat  be  made  good.  The  Bttaieara. 

25. 
YiJNTAWALCTA.. — But  he  shall  not  be  compelled  to  replace  that 

d^xmt  lost  by  the  act  of  God  or  the  king,  or  seized  by  lobbeis. 

He  ^all  not  be  compelled  to  make  good  a  sealed  deposit,  lost  with  the 
vessel  in  which  it  was  contained,  (being  seized  by  the  kmg,  or  washed  away 
by  water  or  the  like,  or  stolen  by  thieves,)  if  there  be  no  fraudulent  act  on 
his  part.  ^  The  Mitdethara. 

A  aimOar  exposition  is  delivered  by  SfrLApiKl,  who  read*  the  text 
daivata  instead  of  daivica  (but  the  lenie  is  unchangtd).  If  it  be  lost  by  a 
fraudolent  act  on  the  part  of  the  depositary,  or  by  his  fault,  be  shall  be 
compelled  to  make  good  the  deposit,  aod  shall  be  amerced.  This  will  be 
declared.    A  distinction  is  mentioned  in  the  following  text : 

26. 
Mjbnit  : — If  a  deposit  be  seized  by  thieves,  or  destroyed  by  vermin,  or 

washed  away  by  water,  or  consumed  by  fire,  the  bailee  shall  not 

be  compelled  to  make  it  good,  unless  he  took  part  of  it  himself. 

If  a  person  receiving  a  deposit  consume  a  part  of  it,  and  afterwards  the 
remainder  be  aeized  by  thieves  or  the  like ;  some  hold,  that,  under  the 
authority  of  the  text,  the  depositary  shall  in  that  case  make  good  the  whole 
depout.  Bat  others  say,  that  the  depositary  sh^l  make  good  the  whole  if  he 
accidentally  receive  any  part  of  the  deposit  which  has  been  seized  by  thieves 
or  the  like.  This  ia  denied,  because  it  is  not  fit  that  the  loss  ehoald  be  his, 
without  any  fault  in  him :  but  if  he  do  not  make  it  known  that  be  has  received 
the  thing,  he  is  criminal,  and  shall  make  good  the  deposit,  as  in  the  pre- 
ceding.case.  Since  he  is  criminal,  if  he  con&nme  any  part  of  it,  whether 
before  or  after  it  was  seized  by  thieves  or  the  like,  he  shall  make  good  tbo 
whole  deposit.  This  is  the  full  meaning  of  the  text.  In  that  case  he  shall 
make  it  good  with  interest,  if  he  consnme  a  part  of  the  deposit ;  but  without 
interest,  if  he  merely  omit  to  make  it  known  that  he  has  received  a  part  of  it. 

If  he  take  a  part  of  it,  and  deposit  the  remainder  elsewhere ;  or  neglect 
it,  thinking  that  he  will  not  be  liable  to  make  good  the  whole ;  in  that 
case,  the  whole  most  be  made  good.  Mibba. 
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Wlieo  tlie  deposit  is  lost  by  the  depoeitary's  f&ul^  he  shall  nuia  it 
good  ;  but  nhen  it  is  lost  by  the  fault  of  the  pereon  through  whom  it  wu 
deposited,  then  this  peison  shall  make  it  good. 

27. 
CixrATANA :— What  is  lost  by  the  faalt  of  the  depositary,  ie  lost 
n. 

by  whose  fttult  anything  is  lost  or  taken  away,  shall  be 
elled  to  make  it  good,  with  interest,  unless  it  be  loat  by  the 
'God  or  the  king. 

'en  if  the  depositary  have  shown  a  probable  cause  of  its  destiuc- 
be  thing  deposited  appear  to  have  beeu  lost  by  any  fault  on  bit  part, 
in  neglect,  he  shall  make  it  good.  The  Retnicani. 

a  addressing  some  peraon,  says,  "  let  my  property  remain  in 
vith  thee '"  he  replies,  "  my  house  is  Infested  by  rats  and  otiwi 
place  it  not  there  ;"  the  other  rejoins,  "  be  it  so,  what  can  verain 
i  he  accordingly  deposits  the  gooda  It  follons,  that  in  that  cus 
QO  fault  in  the  depositary,  if  it  be  lost  by  neglect.  But  if  he  plies 
the  house,  or  in  another  place,  and  in  consequence  it  be  eeiied  by 
or  spoiled  by  rain  ;  or  if,  from  anger  or  some  other  motive,  he  cut 
own  accord  into  the  water ;  or  if  he  deliver  it  to  the  king,  who 
is  household  effects  to  be  sold  on  account  of  some  fault ;  if  thft 
posited  be  lost  by  these  or  other  faults  on  the  part  of  the  depoaituy, 
Doake  it  good.    This  is  intended  by  the  first  hemistich  (27). 

,  addressing  some  person,  a  man  says,  "  bail  this  grain  to  DiT>- 
and  he,  going  to  Dbvadatta,  says,  "  this  grain  is  balled  to  thee,  by 
L,  through  me  ;"  and  Devadatta  answers,  "  place  it  in  the  house;" 
ilaces  the  grain  in  the  middle  of  the  house,  but  in  a  damp  spot ;  snd 
1  is  destroyed  by  the  damp  :  in  this  case,  the  grain  shall  be  leoovered 
a  messenger.  This  is  intended  by  the  second  verse  (23,  3) :  for, 
e,  it  would  be  superfluous.  Thus,  if  the  depositary  be  understood 
ords  "  he  by  whose  fault,"  the  sense  is  the  same  as  in  the  preceding 
h  ;  and  if  the  depositor  be  understood,  then  the  receiver  and  givH 
a  the  same  ;  it  is  therefore  properly  applied  to  an  intermediate 
and,  according  to  the  Dipacatici.  when  the  deposit  is  destroyed  by 
;  of  the  person  who  causes  it  to  be  placed,  he  shall  make  it  good. 
in  the  owner  bails  effects  notwithstanding  the  depositary's  objectioiiSi 
le  effects,  being  neglected,  are  lost,  but  without  any  other  fsnlt  on 
of  the  depositary,  in  that  case  no  blame  shall  be  imputed  to  the 
ry. 

28. 
:anA  : — If  the  depositor,  though  apprised  of  its  danger,  ti«w- 
18  bail  the  thing,  and  it  be  destroyed  by  any  injury,  the 
jitary  shall  not  be  compelled  to  make  it  good. 
B  depositor  know  the  loss  of  his  effects  to  be  probable,  (having 
ewaraed  by  the  depoaitaiy,  that  the  king  would  force  the  house,  »d 
i  he  ought  not  to  place  his  effects  there ;)  if  he  nevertheless  bul 
'ecta,  thero  is  no  fault  in  the  depositary,  should  they  he  lost  bj  vj 
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csnae,  wbettier  it  be  the  occurrence  whicli  was  previously  spprebanded,  or 
Kou  accident  whicli  was  not  apprehended.  In  tlua  ei[K>sition,  the  Retndcara 
and  the  rest  concur. 

la  this  text  applicable  or  not,  when,  in  snch  a  case,  the  deposit  is  lost 
by  negligence  F  Here  it  is  said,  that  the  text  does  apply  in  the  case  of  a 
loss  occasioned  nurely  by  negligence,  without  any  other  fault :  for  another 
text  (24)  already  shows,  that  there  is  no  fault  in  the  bailee,  if  the  deposit 
be  lost  without  neglect  or  other  faiilt ;  and  it  is  declared,  that  the  deposi- 
tary is  criminal,  if  it  be  lost  by  his  fault.  It  cannot  be  said  that  the  former 
test  (34)  intends  the  case  of  a  deposit  lost,  together  with  the  goods  of 
the  bailee ;  but  that  this  text  (28)  intends  a  deposit  consumed  by  time, 
thongh  not  n^lected,  and  vithout  a  concurrent  loss  of  the  bailee's  own 
effects.  For,  according  to  Chandeswaoa,  it  is  not  limited  to  tiie  case  of 
the  bailee's  goods  being  lost  with  the  deposit ;  '  the  loss  of  his  goods,  every- 
where mentioned,  is  intended  as  an  exception  to  other  faults  also ;'  and  the 
text  (24)  is  taken  only  in  the  sense  k  inferred  ;  this  corresponds  with  what 
CHANnfeswAU  has  s^d  in  explaining  another  text  (27). 

29. 
GdTAMA : — The  necessity  of  making  good  a  deposit,  a  thing  bailed 
for  delivery  to  a  third  person,  a  pledge,  a  thing  borrowed  or  hired, 
and  the  like,  if  destroyed  by  the  fault  of  the  bailee,  shall  not  fall 
upon  any  of  his  heirs,  if  they  were  free  from  blame ;  but  it  falls 
OD  the  bailee,  by  whose  fault  the  thing  is  destroyed. 
"  Deposit,"  Ac.  in  a  general  sense.    Whatever  has  been  mentioned  by 
any  S^e  or  Author  as  partaking  of  the  nature  of  a  deposit,  must  be  under- 
stood.   "  Heirs  ;"  sons,  grandsons,  and  the  rest.     "  Free  from  blame  ,-"  not 
in  fault.     Consequently,   should  the  depositary  die,  the  owner  recovers  the 
thing  deposited  from  the  heirs  of  ihe  bailee,  if  it  he  lost  by  Uieir  fault :  thus 
is  tiie  law  settled.     But  if  it  be  lost  without   any  fault,  by  accident  or  the 
like,  he  does  not  recover  it  from  the  heirs.     This  exposition  is  founded  on 
the  gloss  of  the  Retndcara. 

Is  not  this  gloss  ("  heiia ;"  sons,  grandsons,  and  the  rest)  unmeaning  ? 
for  the  depositary  himself  is  free  from  blame,  if  the  deposit  be  lost  without 
any  fault  on  his  part  It  must  be  understood,  that  this  text  is  intended  to 
obviate  the  doubt,  whether,  in  case  of  the  depositary  dying  after  having 
occasioned  the  loss  ol  the  deposit  by  his  own  fault,  the  owner  may  recover 
it  from  his  sons,  because  it  was  lost  by  their  father's  fault :  bat  if  it  be  lost 
try  their  fault,  it  mnst  be  made  good  by  them  (27,  2). 

Sect.  II. — On  the  Recovery  of  a  Deposit, 
It  has  been  said,  that  the  depositary  shall  be  compelled  to  make  good  a 
depotU  dtUroytd  hy  hit  fault ;  shall  he  be  compelled  to  make  it  good  with, 
or  without,  interest  f 

30. 
TtAsA  : — For  a  thing  voluntarily  wasted,  the  bailee  shall  be  forced 
to  pay  the  price  with  interest ;  for  a  thing  neglected,  the  valae 
only ;  for  a  thiog  lost  through  sUght  ioattentiou,  aomethiDg  less. 
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When  the  owner,  luYing  bailed  a  tlung,  demands  it  at  a  distant  time, 
and  the  depositary,  having  wasted  it^  cannot  deliver  it ;  then  a  cont«ct 
arising  thereon,  if  it  be  proved  that  he  has  vrasted  the  thing,  he  shall  be 
compelled  to  make  it  good  with  interest.  "Wasted"  u  not  exclusively 
intended  ;  bat  any  advantage  which  the  depositary  procorea  for  himsetf  b) 
the  thing  bailed,  is  folly  meant ;  hence  the  sale  and  other  embezzlement  d 
the  thing  deposited,  ia  comprehended  in  this  precept. 

31. 
YbIhASPITI  : — Wliatever  depositary  procures  advantf^  for  himself 
by  the  thing  bailed,  wi^Aouff^  conaeni  of  the  owner,  ehaU  be  amerced 
ly  the  king,  and  made  to  pay  the  price  oCthat  thing  with  interest. 
lore  also  "  without  the  consent  of  the  otmer"  ia  determinately  meaot 
ring  procured  advantage  to  himself  by  the  thing  bailed,  widiout  the 
sent  of  the  owner,  if  he  make  it  good  in  another  mode,  he  may  be  ex- 
ited from  the  payment  of  interest  and  from  the  fine,  by  the  forbeannct 
he  owner,'aucl  of  the  king.  Tlie  Bttndean. 

'be  commentator's  meaning  is,  that  even  if  the  tfaing  bailed  be  wasted, 
payment  of  interest  and  of  a  fine  is  not  customary ;  but  the  value  of  the 
ttel  only  must  be  made  good.  Otherwise  this  teit  would  be  trivial, 
uu  the  puniihment  of  an  offender  u  a  ntatter  of  Bourse. 
'ha  preceding  text  (30),  attributed  in  the  Mitdcehara  to  Cattatihi,  i! 
ibed  to  Vxlsa  by  CHUiDbwAKA,  Misaa,  BHAvantvA,  and  others.  The 
rest,  according  to  Mibra,  shall  be  the  eightieth  part  of  the  prindpal 
■he  month,  as  ordained  by  the  law. 

32. 

rriXAHA: — A  deposit,  the  balance  of  interest,  a' commodity  soM, 
nd  the  price  of  a  commodity  purchased,  not  being  paid  after 
.emaod,  shall  bear  interest  at  tiie  rate  of  five  in  the  hundred. 

If  the  dabtor  be  a  Sudra"  mtut  be  tupplied,  to  reconcile  it  with  tb 
;,  which  directs  interest  at  the  rates  of  two  and  three  in  the  hundred 

so  forth,  (Book  I,  v.  29,  2). 

t  is  directed,  that  a  thing  voluntarily  wasted  shall  bear  interest :  doe> 
rest  commence  from  the  day  when  the  thing  was  deposited,  from  the 

when  it  was  wasted,  or  from  the  day  when  it  was  demanded  F  1.  To 
it  is  answered,  it  shall  bear  interest  after  six  months  from  the  date  of 
deposit :  for,  the  words  "  after  three  seasons"  being  repeated  in  this  text 
)    from  the  preceding  text   (Sookl,   v.  56,1),  it  is  proper  to  asauma 

date  of  the  deposit,  in  answer  to  the  question,  from  what  date  sh^ 
e  seasons  be  counted  ?  2.  Some  bold,  that  a  deposit,  not  delivered  on 
land,  shall  bear  interest  six  months  afterwards,  because  demand  is  sug- 
ed  by  the  context,  where  Mibra  directs  interest  at  the  rate  of  Sve 
it  in  the  hundred  after  six  months.  3.  Since  the  wasting  of  the  thing 
raited  is  the   cause  of  its  bearing  interest,  under  the  authority  of  the 

(30),  we  hold  it  proper,  that  interest  should  commence  (even  esiUer 
1  six  months)  from  the  day  when  the  thing  was  wasted  ;  bat  the 
ir  text  (33),  ordaining  interest  after  six  months,  is  applicable  to  the  case 
re  a  fraudulent  depositary,  thou^  the  thing  have  not  been  wasted, 
ses  to  deliver  it  on  demand ;  like  the  price  of  ft  commodity  pnichaMd, 
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aod  like  the  balance  of  intemt,  and  bo  forth.  What  then  shall  be  the  nte 
ofioterettl  Twointbe  bondrsd,  and  other  rates  ordained  by  the  law - 
becanse  those  are  in  tbeir  nature  legal  rates,  and  because  interest  is  so 
limited  by  the  text  of  Masr  (Book  I,  t.  iS)  -.  and  the  interest  and  amerce- 
ment  should  be  proportioned  to  the  mt^nitude  of  the  ofFtince.  But  this 
does  not  coincide  with  the  opinion  of  the  author  of  the  Mitdethard  ;  for  he 
applies  the  text  (32)  to  a  thing  Yoluntarily  wasted,  and  does  not  distioguish 
^ymmto/' interest,  and  exemption  from  interest,  incases  where  k  thing 
d^iosited  is  lost  by  neglect,  and  so  forth. 

The  text  of  Vtasa  (30),  being  placed  under  the  bead  of  Deposits 
Damaged,  relates  to  enob  as  are  damaged  by  the  use  of  them.  Consequently 
if  a  stone  or  the  like,  bailed  without  seal,  be  used  for  three  or  four  days' 
it  shall  not  be  restored  with  interest :  the  payment  of  interest  regards  things 
damaged  by  the  use  of  them. 

33. 
YAjntawalcta  : — If  the  depositary,  of  bis  own  accord,  without  the 

eoTuent  of  the  owner,  use  the  thing  deposited,  he  sb&U  be  amerced 

and  compelled  to  pay  the  price  of  the  thing  with  interast. 

"  Of  his  own  aooord ;"  that  is,  without  the  assent  of  the  owner.  "  Use 
the  thing  deposited  ^'  employ  it  fbr  hia  own  purposes.  Such  a  depositary 
shall  be  amerced.  The  fine  not  being  specified,  he  shall  be  ameived  in  the 
Tftlue  of  the  thing,  like  the  depositary  who  does  not  deliver  the  thing  on 
demand ;  and  be  shall  be  compelled  to  pay  the  price  of  the  thing  with 
intereat. 

"  For  a  thing  neglected,  the  value  only,"  (30) ;  the  depositary  shall  be 
oompeUed  to  pay  the  value  only  of  a  thing  neglected,  that  is,  (Hf  a  thing  lost 
by  lus  neglignice,  each  aa  disregard  of  it  beoauae  it  waa  another's  property  : 
iu  this  case,  interest  shall  not  be  exacted.  It  most  be  remembered,  that, 
aooording  to  the  third  opinion  abovementioned,  if  it  be  not  delivered  on 
demand,  it  shall  bear  interest  after  six  months  ;  but  the  value  only  shall  bo 
rsquiied,  if  it  be  made  good  immediately  after  the  demand. 

34. 
TbShAsfati  : — Shoald  the  bailee  suffer  the  thing  bailed  to  be  des- 

tooyed  by  his  negligence,  while  he  keeps  his  own  goods  with  very 

different  care,  or  should  he  refuse  to  restore  it  on  demand,  he  shall 

be  compelled  to  pay  the  valiue  of  it  with  interest 

'*  But  his  negligence,  while  he  keeps  his  own  goods  with  very  diSb«nt 
oare ;"  by  n^lept,  after  separating  the  thing  bailed  &om  his  own  effects.  If 
the  depositary,  fraudulently  removing  the  thing  deposited,  which  was  placed 
with  lus  own  goods,  secure  his  own  effects,  but  neglect  the  deposit ;  and  the 
thing,  being  guarded  by  no  one,  but  left  anywhere  unheeded,  he  consequently 
lost ;  in  that  ease  he  shall  pay  interest  by  way  of  fine,  in  like  manner  as  & 
it  bad  been  wasted  :  for  the  removal  of  that  thing  was  a  great  offence.  In 
this  case,  the  payment  of  an  equal  fine  to  Ae  king  is  proper ;  but  it  is  not 
mentioned  by  any  Sage. 

"  Oi  shoald  he  refuse  to  restore  it  on  demand ;"  should  he  refuse  or 
evade  restoring  the  deposit,  without  wking  it  known  that  the  Ihmg  has 
been  lost  t^  n^lect ;  (for  example,  if  he  say,  "  Am  I  thy  servant,  that  thou 
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Bhouldst  deposit  ihy  effects  with  me  p  I  know  not  where  thy  goods  were 
placed,  nor  by  whom,  not  what  is  beeome  of  them  ;"  or,  "  that  thing  was 
not  bailed,  bnt  given  to  tne  :")  in  this  case,  it  shall  be  made  good  with 
interest  ;  for  his  fault  is  great,  in  not  making  it  known  tliat  the  thin^;  bailed 
baa  been  lost.  Aooordiug  to  tbe  third  opinion,  interest  must  be  paid  from 
the  day  the  thing  was  lost ;  in  other  instanoes,  according  to  the  nature  of 
each  oasie,  Interest  comraenees  after  eix  mouths  and  to  forth.  Thos  some 
lawyers  reconcile  it  to  the  law,  which  directs  the  value  onljf  to  be  made  good 
if  the  tWngbailed  be  not  restored  on  demand.  Others  hold,  that  if  the  thing 
deposited  be  not  restored  on  demand,  it  shall  be  made  g^ood  to  the  owner 
with  interest,  and  a  fine  be  paid  to  the  king  equal  to  the  value  of  that  thing  : 
thus  establishing,  by  implication,  the  consistency  of  all  the  texts  with  each 
other.  Some  reconcile  them  by  directing  tbe  value  to  be  made  good  with 
or  without  interest,  according  to  tbe  qualities  of  the  depositary. 

Tk^  Mit&eihard  explains  "  something  less"  (30)afonrth  less.  The  mean- 
ing is,  that,  if  the  thing  be  inadvertently  lost,  (having  been  neglected 
through  forgetful n ess,  long  after  it  was  received  in  deposit,)  the  fault  being 
small,  three -fourths  only  of  its  value  shall  be  made  good. 

35. 
TijNTAWALcTA : — If  a  sealed  deposit  be  lost,  even  hy  the  ad  of  God 

or  the  h/tig,  after  it  has  been  demanded  and  not  restored,  the  baUee 

ahall  be  compelled  to  pay  the  value  of  tbe    thing,  and  an  equal 

amercement. 

If  it  had  been  demanded,  (required  by  the  bailer,)  and  not  restored  by 
the  bailee  ;  should  a  loss  of  the  deposit  afterwards  happen  by  tbe  act  of 
God  or  of  the  king  and  so  forth,  effects  of  equal  value  must  in  that  case  be 
given,  and  a  fine  of  tbe  same  amount  be  paid  to  the  king. 

The  MitacAari,  Stfn4eara,  and  the  rest,  concur  in  this  exposition.  The 
author  of  the  Mitdeihard  inserts  this  hemistich  as  uu  exception  to  a 
test  quoted  in  the  preceding  section  (25).  Hers  the  thing  is  made  good 
without  interest,  because  he  most  make  good,  out  of  his  own  effects,  the 
thing  bailed,  which  has  been  lost  by  accident.  This  is  not  inconsistent 
with  the  opinion  oi  ot)ieny  grov-ndtd  on  the  foUoioifig  text  : 

36. 
NiBBDi.  :~He  who  restores  not  a  deposit  to    the  bailer,  thongh 

required  by  him,  shall  be  fined,  to  the  use  of  the  king ;  and,  if  it 

be  afterwarda  lost,  shall  pay  its  fall  value. 
S.    And  he  who  procai«B  advantage  for  himself  by  the  ihvng  iaUed, 

without  the  consent  of  the  bailer,  shall  be  amerced,  and  be  liable 

to  pay  the  value  of  the  thing,  with  interest, 

They  hold  that  a  fine  is  here  directed,  if  the  depodt  be  fraudulently 
withheld,  though  not  lost ;  and  the  fine  shall  be  equal  to  the  value  of  the 
thing,  aa  in  tbe  preceding  cases,  and  as  intimated  by  the  sequel  of  the  text : 
the  deposit  must  of  course  be  restored  ;  but  it  shall  be  restored  viUi  inter- 
est, on  the  concurrent  import  of  the  text  of  VafHABfATi. 

If  a  thing  not  restored  on  demand  be  lost,  without  any  faiUt  on  the 
part  of  the  depositaiy,  by  the  act  of  Gon  or  the  kii^  its  value  shall  be 
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made  good  to  the  ovnar  wittiaut  interest,  as  bas  been  atraadj  mentioned 
almost  in  as  ntany  toordi.  A  oertain  author  says,  if  a  thin^  be  merely  re. 
fused  when  demanded,  it  altall  be  made  good  with  interest ;  but  if  it  be  also 
lost  bj  accident,  its  value  shall  be  paid  witiioab  iuteteat,  and  a  fiae  shall  be 
paid  to  tlia  king.  Uf  these  opinioDS,  whioUever  seems  best  supported  may 
be  adopted. 

The  second  verse  (3(i,  3)  baa  been  in  a  manner  already  expounded ;  for  it 
corresponds  vith  the  text  ofYslEASFATi  (31):  and  the  amercemenf  ahill 
be  equal  to  the  vhIqu  of  the  thing  ;  for  what  is  affirmed  in  one  case,  ia  ap- 
plicable to  other  similar  oaaes. 

37. 
Menu  .-  -rHe  who  restores  not  a  thing  really  deposited,  and  he  who 

demands  what  he  never  bailed,  shall  both  be  punished  as  thieves, 

or  pay  a  fine  equal  to  the  value  uf  the  thing  claimed. 

In  a  suit  vbere  a  deposit  ia  alleged  by  one  party  and  denied  by  the  other 
if  it  be  proved  that  the  thing  waa  in  foct  bailed  to  him,  the  depoeitary  ahall 
be  punished  as  a.  chief ;  according  to  the  quantity  and  nature  of  the  thing 
prored  to  have  been  tailed,  he  ahall  be  puniabed  as  a  thief,  by  death,  or 
coufiacacioii,  or  other  puniahment  ordained  for  theft  of  auoh  things  in  oer- 
taiu  qunntitieo :  and  such  shall  be  the  punishment,  even  though  the  deposit 
be  merely  denied.  But  it  the  depositary  be  t'n  gentrtd  virtuous,  the  legis- 
lator  directs,  that  he  ahall  only  pay  a  fine  equal  to  the  value  of  the  thing  : 
consequently,  he  shall  not  in  this  casu  be  puniabed  by  death,  or  confiteatton 
or  the  like.  The  same  must  be  understood  of  the  claimant,  according  to  the 
circumstances  of  the  case,  if  it  be  proved  that  no  deposit  waa  made.  Chan- 
sksWAKA.  holds,  that  they  shall  be  punished  as  thieves,  if  tlie  suit  regard 
valuable  things  ;  and  pay  a  fine  equal  to  the  value  of  the  thing,  in  the  oaaa 
of  a  trifling  demand.  CnLLlJoABBArrA  saya,  '  they  shall  be  punished  as 
tiiievee,  if  gold,  gema,  pearls  or  the  like  be  demanded ;  or,  in  the  case  of  a 
trifling  demand,  shall  psy  a  fine  equal  to  the  value  of  the  thing  claimed.' 
But  a  Brdhmana,  be  adds,  whether  virtnous  or  not,  who  withholda  a  thing 
depoaited.  or  demands  wliat  he  never  bailed,  is  not  liable  to  the  punishment 
of  death  and  the  like. 

38. 
UeMO  : — The  king  should  compel  a  fraudulent  depositaiy,  without 

any  distinction  hetween  a  deposit  under  seal  or  open,  to  pay  a  fine 

equal  to  its  value. 

And  that  if  the  BrUtvMAa  be  free  from  vice ;  bat  if  he  be  vioions,  he 
ahall  pay  a  fine  equal  to  double  its  value,  as  directed  in  a  text  which  will 
be  quoted  from  the  Mattt/a  purdna.  Such  is  the  modem  interpretation. 
Cbanh&bwaka  remarks  :  Punishment  similar  to  that  of  theft  is  denied  by 
the  second  text  (3s)  ;  and  the  exaction  of  a  fine  equal  to  the  value  oS 
the  thing  is  positively  orduned,  whether  the  deposit  be  of  considerable  or 
trifling  value  ;  and  that  is  to  be  understood  in  the  case  ofa  Brdfaouttut  being 
the  depositary.  "  Without  any  diatioction  between  a  depoait  under  seal  or 
Opm  :"  from  thie  expresaion  it  sppeorB,  that  all  that  which  has  been  pro- 
pounded respecting  the  non-delivery  of  open  deposits  and  so  fortb,^  is  also 
applicable  to  the  non-deUvery  of  a  sealed  depOBit,  the  onauthoiised  use  of  it 
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and  BO  lorth  :  Cdll^Cabhatta  sayii,  hi  the  king  amerce  a  frautluUut  de- 
positary in  a  sum  equal  to  the  value  of  the  Uiing  bailed  :  from  the  parity  of 
the  oaaes,  the  test  does  not  repeat,  that  he  who  demands  what  he  never 
bailed  shall  aluo  be  fiued.  If  the  offence  be  great,  it  might  appear  from  the 
preceding  text,  that  corporal  pnaishment  JB  to  be  inflicted  on  any  other  than 
•  Brdhmana  :  this  text  deniea  it,  fur  the  law  direots  a  pecuniary  fine.  Nor 
is  the  preceding  text  unmeaning  :  for  this  text  applies  to  &  first  and  alight 
offence  ;  and  the  preceding  text  intimatea  a  pecuniary  fiue  for  a  aecond  of- 
fence, *that  is  the  highest  amercement  ordained  in  cases  of  theft. 

39. 
JAbhu  : — That  man  wlio  by  false  pretences   gets  into  his  hands  the 

goods  of  another,  shall,  together  with  hb  accomplices,  be  punished 

by  various  d^reea  of  whipping  or  mutilation,  or  even  hy  death. 

If  any  man,  except  a  creditor  or  a  Brdhmana,  by  fraud  or  by  violence,  and 
causing  much  pain  and  so  forth,  (for  "  pretence"  is  expressed  in  the  plural 
number,)  get  into  his  hands  tlie  goods  of  another,  whether  they  be  things 
bailed  or  otherwise,  (for  the  precept  is  general ;)  he  shall,  together  with  his 
accomplices,  be  punished  by  various  degrees  of  corporal  pains,  short  of  death, 
or  even  by  death  ;  that  ix,  by  a  blow  with  the  hand  or  with  sandals,  or  by 
cutting  off  the  hand  or  foot,  or  even  beheading,  according  to  the  value  of 
the  goods,  the  qualities  of  the  man,  his  class,  and  the  like.  First  taking  the 
goods,  afterwards  behead  him,  or  otherwise  punish  him. 

<<  By  false  pretences  ;"  bj  frauds  of  various  kinds.  "  Ui«  acoomplices  ^' 
those  who  have  assisted  him  in  getting  into  his  hands  the  goods  of  another. 
"  Publickly  ;"  iu  an  open  place.  Chabd&bwaba. 

He  who  obtains  tlie  goods  of  another  by  fraud,  nnder  a  false  preteuce, 
(telling  him,  "  the  king  is  angry  with  thee,  1  will  save  thee,  give  me  some- 
thing ;"  and  thus  receiving,  as  a  gratuity,  wealth,  a  female  dave,  or  Uie 
like  ;"  shall,  together  with  his  accomplioee,  be  punished  by  the  king,  in  the 
presence  of  many  people,  by  various  degrees  of  punishment,  such  as  mutila- 
tion of  hand  or  foot,  beheading,  and  the  rest.  CttU,£cABH&TTA. 

40. 
Jiataya  pwrdhvx : — He  who  restores  nut  a  thing  really  deposited,  and 

he  who  demands  what  he  never  bailed,  shall  both  be  punished 

as  thieves,  or  shall  pay  a  fine  equal  to  double  the  value  of  the  thing 

claimed. 

This  text  ia  reconciled  by  Chand&swsra.  to  the  text  of  Meho  (37),  by 
directing,  that  the  fine  shall  be  equal  to  the  value,  or  to  double  the  value 
of  tl  e  thing  claimed,  according  to  the  good  or  bad  general  conduct  of  the 
person  to  be  punished.  Any  other  than  a  Brdhmana,  if  vicious,  shall  be 
punished  as  a  thief  ;  if  virtnoua,  shall  pay  a  fine  equal  to  the  value  of  the 
thing:  But  a  BMkmana,  if  vicious,  shall  pay  a  fine  equal  to  double  the 
value  of  the  thing ;  if  free  from  vioe,  a  fine  equal  to  the  value  only.  Any 
other  tlun  n  Brdhmana,  who,  by  false  pretences,  gets  into  his  hands  the 
goods  of  another,  shall  receive  corporal  punishment  proportionate  to  the 
OOSfl  ;  but  a  Brdhmana  shall  incur  the  pecuniary  punishment,  substituted 
for  corporal  puuishment,  as  declared  under  the  title  of  Theft  :  such  is  the 
modem  interpretation. 
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If  the  goods  of  aaother  be  obtained  by  false  pretences,  TftriouB  degrees 
of  corponl  pnuisbmeiit  shall  be  inflicted  on  the  offenden.  The  fiandnlent 
depoeitary  shall  be  punished  as  a  thief,  if  the  deposit  consist  of  gold,  gems, 
pearls,  or  the  like.  In  the  case  of  a  trifling  demand,  the  fine  sh^  be  eqnal 
to  the  value  of  the  tiung,  if  it  concern  any  other  than  a  Brdhmana,  and  his 
general  conduct  be  good  ;  but  equal  to  double  the  value,  if  bis  morals  be 
Kot  good.  A  Brdhmana  shall  never  be  puutslied  like  a  thief,  whether  the 
value  of  the  deposit  withheld  be  considerable  or  trifling,  nor  if  the  thing 
have  l>een  obtained  nnder  false  pretences,  but  he  shall  pay  a  fine  equal  to 
its  value.  Such  is  the  mode  according  to  the  opinion  of  CaiiniKSVABA. 
But,  according  to  CnLL^OABBATTA,  any  other  than  a  Brdhmana,  who  obtains 
gold,  gems,  pearls  or  the  like  by  false  pretences,  or  withholds  a  deposit 
consisting  of  such  valuable  eS'ecte,  for  a  second  offence  shall  be  punished  as 
a  thief ;  but  if  the  thing  be  of  trifling  value,  he  shall  pay  a  flue  equal  to  its 
worth.  It  certMnly  follows,  that  in  all  cases  a  Brdhmana  shall  pay  the 
value  of  the  thing.  Or,  a  fine  eqnal  to  doable  the  value  of  the  thing  (40), 
may  be  applicable  to  the  case  of  a  Bnihmana,  on  a  second  ofl^euce,  U  gold 
or  pearls  or  the  like  be  demanded ;  but  the  fine  sbaJi  be  equal  to  the  value 
only  for  a  first  offence,  whoever  be  the  person,  or  whatever  be  the  thing. 
Mbku  mentions  incidentally  punishment  by  death  and  so  forth,  in  the  case 
of  a  man  who  obbuns  the  ^khIb  of  anotlieT  by  false  pretences. 

Some  hold,  that  he  who  restores  not  a  deposit,  or  who  embeEEles  it, 
and  he  who  falsely  claims  a  deposit,  and  thut  obtaius  the  goods  of  another 
by  false  pretences,  shall  be  punisbed  as  thieves,  if  they  be  vicious  and 
devoid  of  all  virtue  :  but  if  neitlier  vicious  or  virtuous,  or  botli  vicious  and 
virtuous  in  equal  degree,  they  shall  be  amerced  in  double  the  valne  of  the 
thing ;  and  if  virtuous,  and  not  vicious,  in  the  value  only.  By  the  term 
"  not  restoring  a  deposit,"  is  intended  imposition  by  artful  discourse,  not 
the  concealment  of  the  deposit ;  but  embezzlement  is  the  fraudulent  with- 
holding  of  the  deposit :  the  fraudulent  withholder  covetously  desires  to 
appropriate  the  thing  by  false  assertions ;  be  is  described  by  Cvzhiok- 
BHATTA.  Since  corporal  punishment  cannot  be  inflicted  on  a  Btiihmatui,  the 
punishment  substituted  for  it,  nnder  the  title  of  Theft,  mnst  be  under' 
stood  in  the  expression  "  punished  at  tkieva."  In  the  second  text, 
quoted  from  Mkkc  (36),  "shall  be  punished  as  thieves,"  must  be 
fetched  from  the  preceding  text,  (87)  :  and  the  latter  text  (39)  gives 
some  detail  on  the  punishment  of  thieves.  The  texts  of  other  Sages 
(36,  1,  &o.),  intimating  a  flue  eqnal  to  the  value  of  the  thing,  relate  to  the 
case  of  a  man  who  is  in  general  virtuous  and  free  from  aU  vice.  Of  the 
various  ancient  and  modem  opinions,  one  is  to  be  selected ;  many  have  been 
mentioned  for  discussion. 

CiTviTAMA  propounds  a  distinction  on  bailments  for  a  stipulated  time. 

41. 

CiTTiTANA  I — A  deposit  (upanid'ki)  shall  be  recovered  at  tie  time 

stipulated ;  but  let  the  owner  leave  it  until  the  period  expire : 

-when  that  does  expire,  if  the  depositary  restore  not  the  thing,  he 

flhall  be  compelled  to  pay  double  the  fine. 

"  Recovered"  by  die  buler,  "at  Hie  stipalated  time  /'  at  the  fixed 
time  for  receiving  it  back.    "  Uatil  the  poiod  ei^dre ;"  whilst  less  than 
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tfa&t  tima  ia  eUpeed.  Henca  he  efaall  recoTei  it  when  the  period  is  ebtpBud, 
and  not  before.  Bat  a  depoaitary,  not  lestoriog  the  deposit  when  the  full 
period  13  expired,  shall  be  chastised.  The  Bttndcara. 

Whatever  fine,  for  whatever  kind  uf  property,  has  been  declared  in  the 
case  of  a  thing  biuled  withonC  stipulatLng  a  period,  double  that  fine  ehall, 
on  the  authority  of  the  law,  be  paid  by  him  who  does  not  restore,  at  the 
stipulated  time,  a  thing  of  a  similar  kind  which  had  been  bailed  for  time. 
It  follows,  that,  in  the  case  where  the  fine  ia  ordained  at  double  tbe  value 
of  the  thing  bailed,  he  shall  pay  four  times  the  Talne  if  it  was  bailed  for  time. 

Simple  men  hold,  that  "double  the  fine"  intends  double  the  value 
including  the  fine  :  tbe  fine  shall  be  equal  to  the  value  of  the  thinij,  and  the 
value  shall  be  paid  to  the  owner.  Tbis  supposes  a  case  where  the  deposi- 
tary is  in  general  virtuous  :  and  the  text  intimates,  that  there  is  no  fine  if 
a  tiang  bailed  for  time  be  refused  before  the  time  expire. 

But  others  interpret  the  text, '  when  a  period  is  not  slipalated,'  instead 
of  "  when  the  period  does  expire."  If  the  depositary  restore  not  the  thing 
on  demand,  he  shall  pay  double  the  fine,  that  is,  double  the  value  including 
the  fine ;  and  they  apply  this  hemistich  to  the  case  of  a  thing  bailed  for  no 
stipulated  time,  provided  the  depoBitaiy  be  in  general  virtuous.  Others 
again  ezpl^  "  double  the  fine,"  double  the  sum  as  a  fine  :  consequently  the 
depueitaiy  shall  pay  double  the  value  of  the  thing  by  way  of  fine ;  and  they 
hold,  that  this  is  consistent  with  the  opinion  delivered  in  the  Betndcant, 
where  this  text  b  considered  as  relating  to  the  same  subject  with  the  text 
is  of  tbe  Mattya  purdna.  This  opinion,  in  part  comprehending  that  of 
others,  seems  satisfactory, 

"  A  deposit^'  (upanid'hi}  ia  here  employed  in  a  general  sense  (v.  S). 
42. 
CiTii.YAJHA.: — He  wbo,  haTing  received  a  loan  for  use,  doea  not 

return  it,  though  required  by  the  owner,  shall  be  compelled  to 

restore  it  by  harsb  reproof,  or  shall  be  amerced  if  he  (^aU  refuse 

to  restore  it. 

Having  borrowed  ornaments  for  decoration,  an  awning  or  the  like  for  a 
company,  and  so  forth,  if  he  do  not  restore  them,  thongh  demanded  by  the 
owner,  the  hing,  reproaching  him  in  opprobrious  terms,  shall  require  him  to 
return  them :  if  even  then  be  restore  them  not,  he  shall  be  amerced ;  and 
the  fine  may  be  equal  to  the  value  of  the  thing,  as  before  directed.  For 
CXttIta.h'A  applies  the  law  respecting  bailments  to  loans  for  use  and  the 
like,  declaring,  that  "  these  rules  are  propounded  for  all  deposits  {KpaniShi^'' 
But  the  additional  text  intimates  a  distinction,  which  will  be  mentioned  bv 
and  by  (51). 

It  must  be  considered,  that  if  a  creditor,  having  artfully  obtained  from 
his  debtor  an  awning  or  the  like,  refuse  to  restore  it,  employing  legal  deceit, 
.  as  authorized  by  VRfBASPATi,  for  the  recovery  of  the  debt,  he  is  not  to  be 
reproached,  but  shall  be  made  to  give  credit  for  it  in  payment  of  the  debt ; 
and  that  sapposes  the  period  for  which  the  loan  was  made  to  have  expired, 
and  the  debtor  to  have  neglected,  or  to  be  unable  to  pay  the  debt.  Bnt  if 
the  period  have  not  expired,  he  cannot  employ  artifice.  And  further  the 
Bune  rale  is  applicable  to  deposits  and  the  like,  according  to  drcumstaaoes. 

A  distinction  is  mentioned  in  the  case  of  loans  for  use : 
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13. 
CiniYASA : — WheQ  it  is  borrowed  for  a  parUcular  parpose,  or  a 

specified  time,  if  it  be  demanded  wbeo  tUe  purpose  is  only  half 

accomplisbed,  it  shall  not  be  recovered,  nor  shall  the  borrower  be 

compelled  to  reetore  it. 

If  a  mui  have  borrowed  an  awmng  for  tbe  comiMtif  entertained  at  the 
uuptialB  of  hia  eon,  the  owner  cannot  take  it  back  on  the  da;  of  the  nuptials, 
after  one  watch  of  the  day  ia  passed  ;  for  the  purptose  is  onlj  accomplished 
in  part,  lint  it  may  bo  taken  if  the  p.nrpose  have  been  fnllilled :  it  cerbinly 
cannot  be  exacted  if  any  part  of  the  parpose  be  yet  aQaccomplished.  So,  U 
ornaments  or  the  like  be  borrowed  to  be  vara  a  month,  the  ornaments 
caiiBot  be  taken  back  before  the  end  of  the  month  :  and  the  wearer  of  the 
ttiingB  borrowed  shall  ndther  be  amerced,  nor  reproached. 

A  farther  distinction  is  mentioned  : 
44. 
CAttAtaka  : — But  where  the  owner's  purpose  would  be  disappointed 

from  the  want  of  that  thing,  the  borrower  may  be  compelled  to 

restore  it  before  the  time  stipulated,  even  though  his  purpose  be 

only  accomplished  in  part. 

"  Where  the  owner's  pnrpose  would  ba  disappointed"  (vipaUi)  ;  where 
his  bosiness  would  go  to  ruin,  according  to  the  literal  sense  of  the  verb  pad, 
move.  Consequently,  if  the  owner's  business  would  be  exposed  to  disap- 
pointment for  want  of  that  thing,  it  may  be  taken  back  by  him  before  the 
period  expire,  even  though  the  borrower's  purpose  be  only  half  fulfilled ; 
meaning  generally,  though  it  be  not  fully  accomplished.  If  the  borrower 
tefase  to  restore  it  immediately,  he  may  be  fined  or  reproached,  according 


It  most  be  nndeistood,  that  all  these  rules  provide  against  fraud. 
Therefore,  wheu  a  thing  borrowed  to  be  nsed  a  month,  is  sent  to  another 
province,  and  the  owner  happens  to  need  the  thing,  but  it  cannot  be  brought 
back,  the  borrower  shall  not  be  fined  or  reproached,  though  the  owner's  pur- 
pose be  disappointed  :  but  the  borrower  mnat  mention,  at  the  time  of  bor- 
rowing the  thing,  that  he  intends  to  send  it  to  another  province.  This  must 
be  considered  as  dedndble  from  plun  reasoning. 

Wbat  is  to  be  done  in  a  suit  wherein  a  deposit  is  alleged  by  one  party 
and  denied  by  the  other  P    There  must  be  a  trial  by  ordeal  (15). 

"  A  deposit  is  declared  to  be  of  two  sorts."  A  depomt  authenticated 
by  a  writing  is  not  distinguished  by  any  Sage.  This  meaning  is  there 
denoted  r  without  a  purpose  of  his  own,  a  depositary  does  not  execute  a  writ- 
ing ;  but  the  depositor  causes  the  bailment  to  be  attested.  Why  is  it  said, 
under  the  title  of  Loans,  that  a  written  acknowledgement-  of  a  pledge  shall 
be  given  by  the  creditor  to  the  debtor  p  The  answer  is,  as  a  loan  is  made 
from  a  desire  of  gun,  so  a  writing  is  executed  by  the  creditor  from  a  wish  to' 
confer  a  favour  while  he  takes  a  pledge,  by  furnishing  grounds  for  confidence 
that  tbe  thiog  shall  be  received  back.  But  some  admit  a  deposit  authenti- 
cated by  a  written  contract. 

"  It  must  be  restored  in  the  condition  and  manner  in  which  it  was  bailed" 
(v.    Iff) :    the  deposit^  whether  sealed  or  open,   attested  or  unattested, 
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must  b«  receired  back  in  the  same  maoner  in  which  it  was  liailod.  If  altered, 
ur  denied,  there  most  be  a  trial  by  ordeal :  without  it,  the  deposit  is  not 
establbhed  on  the  simple  assertion  of  the  plaintiff. 

Two  modes  of  proof  are  declared  for  the  two  sorts  of  deposit ;  attested, 
and  privately  bailed. 

45. 
VbIhaspati  : — Him  who  is  convicted  by  the  evidence  of  witnesses, 
or  by  orJeal,  of  secreting  a  deposit  received,  let  the  king  compel 
to  restore  the  deposit,  and  to  pay  a  fioe  equal  to  its  value. 

m  attested  deposit  be  denied  by  the  depositary,  let  the  king,  ascer- 
g  it  by  tbe  evidence  of  corapeteat  witnesses,  compel  him  to  restore  it ; 
tscertaining  by  ordeal  a  thing  privately  bailed,  let  him  compel  the 
tary  to  restore  it.  On  the  authority  of  the  text  of  TijKrAWiLCYi, 
failure  of  each  of  these,  ordeat  is  ordained  in  each  case,")  proof  by 
is  admitted  by  the  author  of  the  MUdahara,  on  failure  of  evidence. 

46. 
T : — The  kiDg  must  decide  the  questions,  after  friendly  admoni* 
1,  without  having  recourse  to  artifice;  for,  the  honest  disposi- 
1  of  the  man  being  proved,  the  judge  must  proceed  with  mildness, 
itting  reproachtis  and  artifice  or  the  like,  such  as  buling  other  effects 
I,  let  the  king  decide  the  questiou  after  friendly  admonition,  and  not 
'  direct  a  trial  by  ordeal ;  or,  considering  the  character  of  the  man, 
nowing  his  honest  disposition,  let  the  judge  proceed  with  mildness, 
xt,  thus  expounded  by  CtrLLtJCABHATTA,  forbids  hasty  recourse  to 
Therefore  recourse  must  be  had  to  sensible  proofs. 

47. 
r : — He  who  restores  not  to  the  depositor,  on  his  request,  what 
been  deposited,  may  first  be  tried  by  the  judge  vrt  ike  foU&w- 
'  manner,  the  depositor  himself  being  absent, 
n  failure  of  witnesses,  let  the  judge  actually  deposit  gold,  or 
cioiia  tiiiTiga,  with  tbe  defendant,  by  the  artful  contrivance  of 
•s,  who  have  passed  the  age  of  childhood,  and  whose  persons 
engaging. 

lould  the  defendant  restore  that  deposit  in  the  manner  and 
pe  in  which  it  was  bailed  by  the  spies,  there  is  nothing  in  his 
ds  for  which  others  can  justly  accuse  him  -. 
lit  if  he  restore  not  the  gold,  or  preetoua  things,  as  be  ought,  to 
;e  emissaries,  let  him  be  apprehended  and  compelled  to  pay  the 
le  of  both  deposits  :  this  is  a  settled  rule, 
he  depositary  do  not  restore  the  thing,  though  required  hy  tiie 
xa,  let  him  be  sued  before  tbe  king.  Let  the  judge  immediately 
i  it  of  the  depositary  with  mild  ezpostnlation,  without  threats.  If 
Msitary,  apprehending  the  disgrace  of  a  fine,  or  of  corporal  pnnlsii- 
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ment,  which  it  is  the  kiDg'^datv  to  inflict,  &nd  reflecting  that  he  coonot 
conceal  the  £ict,  acbaowledge  the  deposit,  be  shall  be  compel  led  to  restore 
it ;  aad  in  this  ctue  there  is  ordinance  exempting  him  from  a  fltie.  But  if 
he  do  DOt  acknowledge  the  deposit,  Jet  it  be  tried  by  oral  evidence  :  thid 
appears  from  the  mention  of  "  failure  of  witnesaea."  If  there  be  no  wit- 
nesses, (the  dettosit  having  been  prirately  made,  or  the  witnes»e»  being 
dead,)  the  legislator  directs,  "  let  the  judge  actually  deposit  gold,  or  ^enou< 
thitigs,  with  the  defendant,  by  the  artful  contrivance  of  spiex,  apt  in  detect- 
ing secret  practices,  who  are  neither  very  old  nor  very  young,  and  whoae 
persons  are  engaging;"  meaning  generally  spies  qualiGed  for  the  employ- 
ment. By  artful  contrivance  or  atratageni,  actually  depositing  gold  belong- 
ing to  himself,  let  him  try  the  matter  :  the  text  should  be  so  supplied.  The 
legislator  eubjoins  the  rest :  should  the  defendant's  veracity  be  unimpeacli- 
ed  ia  every  respect,  the  deposit  being  kept  and  rtttored  as  it  was  bailed,  be 
roust  be  acquitted  of  the  offence  for  which  he  is  accused  by  the  claimant  : 
becaase,  were  he  dishonest,  he  would  secrete  the  thing  b.-iiled  by  disguised 
emissaries.  Let  the  judge  also  try  the  honesty  of  the  snp^sed  depositor  ; 
and  if  both  sppear  honest,  let  him  have  recourse  to  some  other  mode,  ordeal 
or  the  like  :  such  is  the  imluction  of  common  sense.  "  But  if  be  restore  nut 
the  gold,"  let  bim  be  compelled,  by  harsh  reproof,  to  make  good  both  sorts 
of  deposit,  sealed  and  opened  ;'  and  the  reproaches  and  punishment  shall 
be  proportioned  to  the  trouble  he  has  occasioned.  The  Belndeara  and  the 
rest  concur  in  this  interpretation. 

Here  a  doubt  mny  occur,  should  the  supposed  depositary,  or  depositor, 
be  acquainted  with  the  rules  of  judicial  procedure.  If  the  man  do  not  act 
dishonestly  in  regard  to  the  thing  bailed  by  emissaries,  though  he  be  dis- 
honest in  r^ard  to  the  deposit  claimed,  his  practices  cannot  easily  be  de- 
tected. For  this  purpose  much  labour  must  be  employed.  Let  the  judge, 
night  aiid  day,  place  spies  in  disguise,  on  all  sides  of  him,  and  near  the  walla 
of  bis  house,  that  it  may  be  known,  by  means  of  such  emissaries,  what  con- 
versation he  holds  with  his  intimate  Mends  at  various  times,  and  what  his 
occupations  are  :  the  mode  mentioned  by  the  Sage  is  merely  an  example.t 

Ghakseswaba.  ezpoundd  "  artful  contrivance,"  stratagem.  He  who 
interrc^tes  fprich'/tatij,  is  the  interrogator  (prdt).     He  who  pronounces 


f  Tlie  compiler  takMocouion  to  relate  a  popular  tale. — A  Kildiar,  intendiug:  to  travel  to  a 
fcrreign  couaCiV,  and  wishing  tu  place  izi  other  faunda  his  propert;,  consisting  of  gold  and 
(Qtbt,  put  it  into  a  jai  of  oil,  which  he  delirered  iato  tlic  hands  of  bd  oilman,  sayiag,  "  keep 
thin  jar  of  ail  for  me."  The  oilman,  euspectiag,  from  it£  great  weight,  that  the  veesel  con- 
tained some  metallic  substance,  took  out  the  ^Id  and  filver,  and  flUed  up  the  vessel  with 
dD.  The  soldier  returning,  rsceived  back  the  jar  of  oil,  and  misauiK  the  ^Idaud  silver,  de- 
manded hia  property  from  the  oilman.  He  replied,  "  this  is  the  very  jar  of  oil  which  was 
intnuted  to  me ;  take  it  away  :  I  know  not  what  It  contained."  The  loit  was  carried  Wbre 
the  king,  who,  after  much  investi^Miou>  told  the  uilman,  "  I  will  give  an  answer,  after 
nmVing  trial  of  your  honesty  ;  let  this  wooden  ciiest  remain  in  your  house  one  night ;  on  jonr 
bringing  it  back  in  fhe  morning,  the  question  shall  de  decided.  '  Placing  in  it  a  sensible  and 
learned  "iuti  furnished  with  paper,  pen,  and  ink,  he  delivered  to  the  oiLman  an  old  wooden 
cheat,  in  the  lid  of  which  many  holes  were  bored.  The  oilman  having  received  it,  at  night, 
in  conversation  with  hia  wife,  eaid,  "  this  king  tries  my  honesty,  hj  depositing  a  thing  (rf 
hi*  own  with  me  ;  am  I  such  a  theif,  that,  emb^ling  the  king's  deposit,  I  should  incur  pun- 

-'■'      ■■-■■'-        °J-»  byreaforing  thechsst  with  its  contentainthe 

live  in  affluence  upon  thr  valuable  pmperty  gained 
-  the  whole  of  this  and  the  rest  of  their  conversa- 

_^,  . . „    -.ought  bafbre  him,   together  with  the  ahe«t,  ths 

kJDX,  Informed  of  the  whole  circamitance  by  the  notee  taken  down  by  the  man  who  was  um- 
ce(£d  in  th«  cheat,  Inflicttd  doe  poaiiluneDt  on  the  oilman,  and  compelled  him  to  restore  tbe 
•Acta  (o  the  •^diar. 
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fvivaetij,  is  the  pronouncer  fvivdej :  fiist  tlie  judge  ^prdtfvivde)  is  inters 
TOKBtnr,  iieit  pronouncer  of  judgment  ;  an  apposition  in  the  form  called 
oarmad'hdraya,  as  in  the  eiample,  '  liathed  aad  auointed.'  Having  firstin- 
qnired  all  ciroumstunces  from  the  plaintiff,  the  judge  (prdt^vivde)  himself 
prouounoes  vfaat  is  proper :  be  iii  an  officer  of  the  king. 

If  it  be  alleged  by  the  depoeitor,  that  a  hundred  tuvernat  were  btuled,  uid 
it  be  proved  by  witaoues,  or  by  any  other  popular  proof,  or  by  ordeal,  that 
fifty  tupentat  were  bulled,  the  following  text  aiiowa  what  ts  to  be  done  by 
the  king  id  that  ease : 

48. 
Menu  : — EegularVy,  a  deposit  should  be  produced,  (he  same  in  kind 
and  quantity  as  it  was  bailed,  by  the  same  and  to  the  same  per- 
son by  whom  and  from  whom  it  was  received,  and  before  the  same 
company  who  were  vntnesaea  to  the  deposit :  be  who  mistakes  a 
deposit,  ought  to  be  fined. 

The  depositor  who  daima  more,  and  the  depositary  who  ackoowledgea 
less  than  was  deposited,  ought  to  be  fined.  Such  is  the  meaning  according 
to  the  RttndcarM  ;  and  in  this  C'dll^abhatta  concurs.  "  Before  the  same 
company"  ia  mentioned  to  denote  witnesses,  but  it  is  merely  an  example  : 
consequently,  the  rule  is  the  same  if  the  aEOertainment  be  made  by  other 
popuiar.priiof,  or  by  ordeaL  He  Bhall  pay  a  fine  equal  to  that  part  for 
which  a  falsehood  was  asserted  ;  not  equal  to  the  whole  of  the  effects  claim- 
ed, nor  to  the  value  of  the  thing  actaaity  deposited  :  for  the  offence  is  less. 

49. 
Menu  : — Such  is  the  mode  of  ascertaining  the  right  in  all  ibeee 

cases  of  a  deposit :  in  the  case  of  a  deposit  sealed  up,  the  bulee 

shall  incur  no  censure  on  the  redelivery,  unless  he  have  aiienA 

the  seal,  or  taken  out  something. 

He  shall  incur  do  ot^nsure  if  he  hare  taken  out  nothing  from  a  sealed  de- 
po^it,  but  he  shall  incur  censure  if  he  have  takvn  out  anything  ;  and,  if  he 
take  out  anything  from  an  open  deposit,  he  shall  incur  uo  censure  if  be 
afterwards  restore  it.  The  RdnAeara. 

We  say,  such  is  the  mode  of  ascertaining  the  right  and  recovering  the 
deposit,  (namely,  the  mode  al>ovementioned  47,  2)  i[i  all  these  cases  of  de- 
posit, (meaning  generally  all  deposits,  loans  for  use,  and  the  like  :)  conse- 
quently, in  the  case  of  any  deposit,  or  loan  for  use,  if  the  depositary  acknow- 
ledge the  receipt  of  silfer,  and  the  depositor  allege  a  bailment  of  gold  ;  or  if 
the  contest  regard  the  quantity  ;  it  shall  be  tried  by  the  evidenoe  of  wit- 
nesses by  srtiGce,  or  the  like,  as  directed  by  the  former  text  (47,  2).  But, 
in  the  case  of  a  deposit  sealed  up,  if  it  be  proved  that  the  depositary  did 
not  break  the  seal,  and  after  taking  out  something  seal  it  up  again,  he  shall 
incur  no  censure  or  disgrace.     Herein  CullAoabhatta.  concurs.* 

•  Thetmnpilsr  takes  tKouion  Id  itiHi*  is  hii  text  another  popnlai  tide.— A  rich  man 
placed  in  the  hoa<e  of  a  fiiesd  two  jars  filled  with  effects,  having  closed  the  mouth  of  eadi 
jar  irith  lae,  on  which  his  own  eaal  Kas  unpiwed.  &ame  time  after  hia  death,  hia  son,  in- 
spectine  his  fitthei'i  notee  uf  Ms  income  And  sipeaditnre,  andof  tiie  diiposal  of  bis  I>n>pvt7. 
alidAnainganoleof  those  two  jars,  claimed  them:  and  the  depoaitaiy  aoocrdinsly  redoreo 
noma.  The  ovner'g  son,  oMnmg  both  veasels,  found  nld  coiiki  in  one,  and  [liecM  of  inm  in 
the  othsT.  Upon  tUs  he  aiUnseed  the  depoaitvy  ;  "  where  pecee  of  iron  intrusted  to  the* 
bjr  my  bthst  r  restore  to  me  ths  gold  coiiu."    lae  oth«  relied,   "  both  Jan  remain  as  tbey 
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50. 
Menu  : — Thus  let  the  kiog  decide  cattses  conceroiDg  a  deposit,  or  a 

friendly  loan  for  use,  -withont  showing  rigonr  to  iJie  depositary. 

In  the  mode  before  directed,  without  ebowing  rigour  to  the  supposed 
depositfuy.    So  the  Relndeara.    The  glosB  of  CdllAcabhatta  is  similar. 

By  this  it  is  expressed,  that,  in  aecertaiiiiDg  the  right  in  the  case  of  a 
deposit,  rigour  and  deceit,  and  other  ezpedieotB  propounded  b;  YkChaspati, 
shall  not  be  employed  i^ainst  the  supposed  depositary,  as  in  asoertaining 
the  riftht  end  bo  forth  in  cases  of  debt  If  it  cannot  be  asoertiuned  by 
popular  proof,  such  as  the  evidence  of  witnesses  and  the  like,  it  shall  be 
tried  by  ordeal  (13).  Proof  by  ordeal  is  directed  for  both  parties,  the  sup- 
posed depositor  and  the  supposed  dep(sitary  :  so  the  text  is  explained  in  the 
Jletndcara,  Consequently,  in  a  suit  wherein  one  party  alleges  a  deposit 
nhioh  the  other  denies,  ordeal  is  orduned  to  detennine  the  right ;  to  answer 
the  question,  whether  the  supposed  depositor  or  depositary  shall  submit  to 
ordMl,  the  text  directs  both  parties,  that  is  either  party.  In  this  case  the 
rule  is,  that  ordeal  shall  be  performed  by  whichsoeTer  party  appears  to 
surpass  the  other  in  honesty  ;  it  is  not  p(»itively  required  that  ordeal  be 
performed  by  the  party  accused.  In  cases  of  bailment  for  deliveiy,  loans 
for  use,  and  the  like,  the  trial  by  ordeal  on  fiulure  of  evidence,  the  decision, 
and  the  amercement,  shall  in  general  he  the  same  aa  in  the  case  of  any  other 
deposit  (11) :  but  a  distinct  fine  is  mentioned  in  the  case  of  a  loan  for  use. 

51. 
Mataya  purdna : — He  who,  having  received  a  loan  for  use,  does  not 
restore  it  as  he  ought,  shall  be  compelled   to  restore   it  by  harsh 
reproof,  or  shall  be  fined  in  the  first  amercement. 

It  is  here  denoted,  according  to  CnANoiswABA,  that,  if  a  loan  for  use 
be  not  restored,  the  fine  shall  not  be  equal  to  the  value  of  the  thing,  but 
equal  to  the  first  amercement ;  for,  nowhere  otherwise  explaining  the  text 
of  CiTTiTAirA  (42),  he  cites  this  text,  which  directs  the  first  amercement, 
immediately  after  the  text  of  CLtyLyajiia.. 

Hbo  reconciling  of  these  texts,  by  discriminating  the  degrees  of  virtue  la 
the  depositary,  is  proper,  as  well  as  the  texts  of  several  Sages,  wfaioh  direct 
that  a  man  who  embezzles  a  deposit  shall  be  punished  like  a  thief,  or  pay 
a  fine  eqnal  to  the  value  of  the  thing,  and  the  like.  As  the  law  of  deposite 
in  general  is  fitly  extended  to  loajis  for  use,  and  the  first  amercement  is 
in  some  cases  the  punishment  of  a  thief,  we  hold  that  this  text  refers  to 
those  cases.  The  first  amercement  is  propounded  by  Menu  :  "  now  two 
buodred  and  fifty  pandt  are  declared  to  be  the  first  or  lowest  amercement  f 
and  it  has  been  oflen  explained. 

wne  mukad  with  my  btber'a  seal;  I  know  notbhu-  of  their  contents."  The  dispute  bdUB 
ntenai  to  arbitrators,  thsae  heeitated  on  seeing  toa  lao,  on  whidi  was  the  impression  M 
his  bther'a  wal,  brokmi  Into  pieces ;  and  the  depoaitor'a  son  obBeiTed,  "  this  seal  was  mads 
by  Mine  artist,  not  by  my  &^ei."  After  reflection,  the  arbitrators  weighed  the  pieces  of 
Iron  and  the  gold  cain&  and  finding  the  weight  of  both  eqnal,  and  seeing,  in  the  ov/net'i 
iut«a  of  ttie  dIspoBal  of  his  eflbots,  that  Iwo  jan  were  mentioned  ai  plarad  in  the  depori. 
tmtj't  bonse^  thsr  determined  that  the  pieces  of  Iron  were  t^vlwbly  placed  to  verify  the 
waigfttoftheKola:  and  tlms  theparties  were  reoondled.  Therefore,  adds  the  compiier,  in 
the  ease  of  •  ins  I™  depodt,  the  seal  should  be  broken  belbre  witnesses,  or  the  Uiing;  should 
be  opentd,  m  rt-Minry,  witbovt  braaking  the  seal  into  pisces. 
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As  a  deposit,  whether  sealed  or  open,  tony  not  be  re-delivered  to  tea 
or  tha  rest,  bo  a  loan  for  use  may  not  be  re-detivered  to  them,  while  tb* 
owner  lives:  why  ehoold  it  be  otherwise  F  But  with  the  owner's  ooiuent 
it  may  be  delivered  to  sons  and  the  lest,  and  even  to  a  stranger. 

52. 
TnYqASPATi : — He  ofiends  Dot  if  he  deliver  a  thing  borrowed  for  nse 
lOther  person,  with  the  conaent  of  the  owner. 
pplied  from  the  gloss  o(  tha  Retn4ataM :  and  oommon  sense  extends 
rerj  rule  to  open  depoaitsand  the  reit.  Sutthe  owner's  oonaentshoaJd 
tested  ;  otherwise,  a  subsequent  oouteat  would  not  be  obviated. 
the  thing  borrowed  for  use  be  lost  by  accident,  ufter  the  expiration  of 
eriod  for  wbioh  it  was  borrowed,  an  equivalent  must  be  given  :  for  the 
is  umilar  to  that  of  a  bailment  with  an  artist. 

53. 
rATANA : — ^If  tihe  artist  keep  Uie  tiling  bailed,  after  the  time 
reed  on  for  working  it  i/ato  ornaments  a/nd  the  Wee,  he  shall  be 
reed  to  pay  its  vriue,  even  though  it  be  destroyed  by  the  act  of 

3D. 

niiat  is  destroyed  by  his  own  act  is  lost  to  the  hired  artist,  and 
all  he  made  good  even  earlier  than  the  time  stimulated  ;  bot  if  he 
ve  tendered  it,  it  ie  lost  to  the  owner  who  did  not  accept  it 
?he  time  agreed  on  f  the  number  of  days  appointed  as  the  period /or 
.tiff  tie  thing  baiUd  into  ornaments  or  lie  like.  "  The  tiling  bailed  " 
ailment  with  an  artist.  After  the  time  for  which  it  was  reoaived  ;  thit 
oeived  on  a  promise  to  deliver  ornamenta  at  the  expiration  often  ds;i, 
•her  timilar  promite.  If  the  artist  keep  the  thing  after  that  tims, 
id  the  stipulated  period,  he  shall  he  forced  to  make  it  good,  even  thon^ 
destroyed  by  the  act  of  Gon  or  of  the  king.  Such  is  the  meaning  of 
rst  text.  What  it  destroyed  by  an  aot  contrary  to  the  owner's  requia- 
shall  be  made  good  to  the  owner  b;  the  hired  artist  even  earlier  thin 
stipulated  time ;  but  if  he  tender  the  thing  finished  in  the  mode 
ted,  and  the  owner  do  not  accept  it,  and  it  be  afterwards  destroyed  by 
ot  of  Gon,  it  shall  not  be  made  good  to  the  owner  by  the  hired  artiit, 

Thei"     ■ 


10  meaning  of  this  gloss  is,  that,  where  ornaments  or  the  like  an 
sted  to  an  artist,  for  repair  ;  in  that  case,  if  the  artist,  from  hii  own 
lit,  without  the  assent  of  the  owner,  attempt  to  re-make  the  unhrokea 
. ;  and  the  ornaments,  happening  to  he  old,  are  destroyed ;  the  artiat 
pay  the  value,  or  deliver  an  equivalent  to  the  owner,  even  earlier  than 
ime  agreed  on  for  repairing  the  ornamentn. 

hers,  interpreting  "  hired"  to  mean  in  this  plaoa  artist,  sod  reading 
the  c&ae  of  a  thing  destroyed  by  his  act,"  explain  "  act,"  work  different 
that  directed  by  the  owner,  and  supply  the  words  "  baiied  to  an  artiri :" 
;he  interpretation  is  thie  :  "  in  the  case  of  a  thing  bailed  to  an  aitJi^ 
injured  by  his  acting  inconsistently  with  the  owner's  direotioni,  ths 
i  ihatl  be  forced  to  pay  itt  value ;"  for  this  is  inferred  from  what  pre- 
I.    Consequently,  if  a  part,  however  small,  oE  the  thing  in  question  bs 
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bFoken  by  working  on  the  part  directed  by  the  owner,  it  must  be  restored  to 
ita  fonner  condition  ;  that  is,  the  loss  f&lts  on  tbe  artiet. 

The  last  hemistich  of  the  itcond  verse  conveys  this  sense  :  if  &e  artist, 
having  finished  the  work  on  those  parts  for  which  the  thing  was  intmated 
to  him,  tender  it  to  the  owner,  and  he  do  not  receive  it,  saying,  "  let  it 
remun  for  the  present,"  or  desiring  the  work  to  be  done  in  another  manner, 
itj  is  the  owners  loss  ;  that  ia,  it  shall  not  he  made  good  by  the  artist,  But 
if  the  artist,  agreeing  to  do  the  work  in  another  manner,  fixed  a  time,  then, 
should  that  agreement  be  infringed,  the  fault  is  his. 

Should  it  be  contested  by  the  owner,  that  he  bad  directed  different  work  ; 
and  by  the  artist,  thai  the  very  work  directed  was  performed  :  in  this  case, 
the  artist,  even  though  he  had  tendered  the  thing,  shall  be  compelled  to 
pay  its  value  if  it  be  proved  that  different  work  had  been  directed,  but  not 
otherwise.  And  in  every  case  he  shall  be  forced  to  pay  its  value,  if  he  had 
not  tendered  it. 

Here  learn  iuddentally  what  is  to  be  done  by  the  owner.  In  a  case  where 
the  form  of  the  work  ia  disputed,  let  bim  first  receive  his  own  chattel,  and 
afterwards  contest  the  matter  at  the  time  of  paying  the  artist'«  wages.  If 
tile  artist  will  not  deliver  the  thing  without  receiving  his  wages,  it  is  no 
tender ;  in  this  case,  witnesses  should  be  taken.  When  the  cause  is  tried 
at  a  subeeqaent  time,  the  right  of  one  party  being  aacertained  by  evidence 
ot  by  ordeal,  whoever  is  cast  in  the  suit,  Ute  loss  shall  be  his,  even  though 
the  thing  have  been  lost  by  accident.  If  the  wages  have  been  already  paid, 
or  it  be  suspected  that  the  thing  has  been  changed,  let  the  owner  instantly 
^ply  to  the  king  or  his  officer,  or  take  witnesses,  as  abovementioned. 

This  and  other  points  should  be  understood  in  the  case  of  a  thing  sdzed 
by  the  king  or  the  like,  as  well  as  in  the  case  of  a  thing  lost  by  the  act  of 
6on :  and  the  same  also,  according  to  circumstances,  if  gold,  silver,  or  the 
like^  be  bfuled  for  working  into  new  ornaments. 

54. 
VbIhaSPJITI  : — If  the  loss  be  occasioned  by  the  defects  of  the  thing 
biuled,  the  artist  shall  not  be  compelled  to  make  it  good ;  but  if  the 
loss  happen  by  the  artist's  &ult,  he  shall  be  compelled  to  make 
good  what  was  intrusted  to  him  for  repair,  or  for  work. 

In  the  case  of  a  loss  caused  by  the  defects  of  the  thing  bailed,  {if  it  be 
unSt  to  bear  the  heat  of  the  fire,  or  operation  of  cutting  and  hammering, 
ia  consequence  of  its  being  very  old,)  there  is  no  &u1t  in  the  artist :  for 
example  ;  where  a  gna  is  to  l^e  repaired  of  which  the  wood  or  the  iron  is 
lotind  too  weak,  in  consequence  of  its  being  very  old.  Otherwise,  it  is  the 
artist's  fault  if  it  be  destroyed  by  a  pin  dnveu  through  it,  or  the  like  :  for 
example,  if  the  gun  be  broken,  where  the  wood  and  iron  are  joined,  by  a 
stroke  of  a  hammer  in  a  wrong  place :  and  so  in  other  cases. 

55. 
VbIbaspiti  : — K  the  property  of  another,  bailed  hy  the  mode  called 
nyisa  and  the  rest,  he  consumed,  or  neglected  and  lost  even  with- 
out design,  the  bailee  himself  is  the  man  who  must  make  them  good. 
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IB  son,  wife,  or  other  heir.  But  if  lost  by  the  fault  of  the  hdr, 
be  compelled-  to  make  it  good ;  bo  the  teit  is  eiplajned  in  the 
a, 

a  deposit,  consnmed  by  the  depositary,  is  equal  to  a  debt,  it  oo^t 
overed  from  the  son  or  other  heir  ;  but  this  distinction  is  not  mm- 
j  any  Sage  ;  and  it  has  only  been  bo  settled  by  anthon.  If  tiu 
>e  lost  by  the  depositaty,  it  shallnot  be  recovered  from  his  son  ot 
I ;  bat  if  lost  by  his  son  or  other  heir,  while  the  depositaiy  is  aliv^ 
e  recoTeied  from  that  heii :  or  it  may  be  recovered  from  Uie  fstlier, 
]  bod's  loss  may  be  admitted  to  bo  the  father's  losa,  in  the  snub 
ui  the  law  directs  (Ch.  IV,  t.  66),  that  the  gain  made  by  a  bob 
ulition  IB  the  father's.  If  it  be  deetn^ed  by  a,  stranger,  it  is  con- 
is  the  act  of  OoD :  and  the  thing  shall  not  be  recovered  from  tlM 
y,  but  from  that  stranger.  This  is  to  bo  inferred  from  commoa 
a  from  die  teit  of  CiTiATAirA  (27,  2). 

I  the  depositary  lend  to  another  the  thing  bailed,  what  is  the  rule 
ase  P  It  ia  answered,  if  he  lend  it  by  consent  of  the  owner,  tlu 
[  the  loBB  are  the  depositor's :  and  this  is  controverted  by  non«. 
it  not  to  lend  it,  without  the  owner's  consent ;  bat  if  he  do  lead  it 
etly,  the  gun  is  the  owner's ;  for  he  only  has  property  in  tbe 
id  die  depositary,  like  a  box  or  the  like,  is  merely  the  holder  of  it 
an  be  lost  by  the  death  or  insolvency  of  the  debtor,  the  deposit 
made  good  by  the  depositaty  ;  since  it  was  lost  by  the  fault  com- 
y  Mm  in  lending  it.  Neither  a  gift,  a  sale,  nor  other  alienation  hj 
isitary,  is  valid,  as  wilt  be  mentioned  under  their  respective  tides, 
y  the  law  be  concisely  stated. 

ling  to  the  opinion  of  thoae  who  admit  a  thief  s  property  b  the 
len,  the  bailment  of  effecta  stolen  is  valid.  Ltt  the  reader  draw  his 
rences  on  this  and  other  topich. 
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CHAP.  II, 

ON  SALE  WITHOUT  OWNERSHIP. 


Sect.  I.— Oi  the  Avoidance  of  Sale  mthout  Ovmership. 

Y^Chaspati  : — After  bailmenta,  sale  without  owDership  has  been 
propounded  by  Bhi^qv  :  listen  attentively  to  that  law,  which  I 
promulge  together  with  the  particulars  regarding  the  production 
of  the  seller,  and  ike  juatific(Uion  of  the  hayer. 
If  the  depositary  eeU  the  thing  bailed,  what  shall  be  the  consequence  p 
In  answer  to  this  queetion,  the  law  on  sale  without  owneTahip  is  adduced. 
To  this  M'der  of  promiU^ium,  BB^ao  also  assents.     "  Together  with  the 
paniculais"  relative  to  Uie  production  of  the  seller,  the  justification  of  the 
bnjer,  and  so  forth.     Vnder  this  title  ho  first  defines  sale  without  owner- 
ship. 

2. 

V^(haspati  I — He  who  clandestinely  sells  an  open  deposit,  a  thing 

bailed  for  delivery,  a  sealed  deposit,  effects  stolen,  a  pledge,  or  a 

thing  borrowed  for  use,  or  bailed  to  an  artiat,  or  the  Uke  is  con- 

udeied  as  aeUvng  without  ownership. 

"  Clandestinely  /'  in  secret.  The  JReindcara. 

A  chattel  belonging  to  the  man  himself,  delivered  to  another  without 
tnDsfeTTing  the  property,  is  a  deposit  When  one  intrusts  his  own  effects 
to  another,  through  the  intervention  of  a  third,  the  chattel  so  intrusted  to 
an  intermediate  person,  is  a  deposit  for  delivery.  All  this  must  be  under- 
stood as  already  explained.  A  thing  intrusted  under  seal  is  a  sealed  deposit : 
both  sorts  are  mentioned,  as  a  prieet  and  a  mendicant  are  ditUtiffuitked. 
"Stolen^*  seized  by  thieves.  "A  pledge;"  a  thing  bjpothecated.  "A 
thing  borrowed  for  use  '"  omamenta  or  the  like  aaked  and  obtained  for  de- 
coration and  ao  forth.  This  is  gener^,  comprehending  bailments  with 
artists  and  so  forth.  He  by  whom  such  a  thing  is  sold,  is  a  non-owner. 
Such  is  the  meaning  of  the  text.  Consequently  the  sale  effected  by  >'im  ig 
sale  without  ownership.  This  must  be  understood  aa  the  import  of  the  text ; 
otherwise,  the  establishing  of  a  technical  seuHe  f&r  (he  word  aswiUni  (non- 
owner)  would  be  superfluous,  sIdcb  any  other  Uian  the  owner,  whether  a 
depositary  or  not  a  depositary,  whether  a  seller  or  not  a  seller,  has  no  owner- 
ship. But  now  there  is  no  difficulty  in  explaining  the  term  "  non-owner," 
aa  employed  to  denote  sale  without  ownership. 

3. 
NiRKDA: — Wlieuatliingbail6d,or  the  goods  of  another  lost  iy  Aim 
and  foond  by  a  stranger,  or  effects  stolen,  are  claodeslinely  eold, 
it' most  be  considered  as  a  sale  without  ownership^ 
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The  intrnstiiig  of  one's  own  efiects  to  another  is  bulmant,  as  defined  by 

NIrhda.     It  comprehends  loans  for  nee  and  the  lest,  confoTnubly  with  the 

sense  of  the  verb  niActA^,  bail  or  in  trust ;  the  hiw  of  bailments  having 

been  extended  to  loans  for  use  (Chap.  I,  v.  3  A  ]  1 ;)  for  there  is  no  difficulty 

in  extending  the  laws  probiulged  under  the  title  of  Sale  withont  Ownenhip 

Be  trusts,  hj  the  comprebensiTe  sense  of  the  pronoun    "  it."     "  Loot  f 

i  by  the  owner.     The  text  most  be  so  supplied.     Some  person  trafel- 

a  a  road,  drops  a  thing,  which  is  not  recovered  thoogh  diligently 

t ;  in  such  cases,  the  thing  is  lost,  but  not  abandoned  by  the  owoer : 

[oently  it  is  not  a  waif.     When  that  thing  is  found  and  sold  by  snj 

I,  it  is  sale  without  ownership :  and  so  when  a  thing  is  sold  which 

»n  stolen,  or  taken  by  fraud  or  force,  in  the  day  or  night,  from  the 

's  bouse,  without  his  consent. 

!  relative  (3)  belongs  to  the  action:  consequently  that  sale  which 
le  by  a  non-owner,  is  a  sale  without  ownership ;  the  term  "  ta^e*  being 
in  the  neuter  sense.  Or  the  relative  belongs  in  construction  to  the 
of  another  which  are  sold  :  consequently  that  chattel,  appertainiDg  to 
JT,  which  is  ihiu  sold,  is  a  sale,  or  thing  sold,  without  ownership  ;  t]ie 
'*  sole"  being  taken  in  the  passive  sense :  and  many  so  explain  the  text 

4. 
k : — When  the  goods  of  another  are  sold  in  the  owner's  absence. 
sther  they  had  been  borrowed  for  use,  bailed  for  deliver]',  de- 
ited  under  seal,  or  stolen,  it  is  a  sale  without  ownership. 
:his  text  the  pronoun  stands  in  the  mascnline  gender,  because  sale  ii 
line ;  as  in  a  former  text  concerning  secret  bulments  (Chap.  I,  v.  S] 
neiUier  the  thing  nor  the  act  of  depositing  it,  which  might  be  intend- 
the  pronoun,  is  masculine,  but  the  word  bailment  ny&ia  only  u  Buuat- 
Any  property  of  another,  which  is  sold  in  the  absence  of  the  owner, 
Br  it  had  been  borrowed  for  nse,  bailed  for  delivery,  or  secretly  depo- 
or  the  property  of  another  seized  or  stolen,  whidi  is  thos.  sold,  is  a 
r  thing  sold  without  ownership  ;  but  according  to  a  former  opinion,  ' 
e  of  a  chattel  which  is  thus  sold,  though  it  belong  to  anotber,  is  salt 
it  ownership.    The  difference  in  the  coostmction  of  the  text  arises  on 
ird  "  it"  referred  to  the  sale,  or  to  the  thing  stdd.     Or  even  on  this 
a  the  seeming  difficulty  may  be  reconciled,  ae  before, 
andeetinely,"  in  the  preceding  texto  (3  and  3),  denotes  the  WRnt  of  the 
s  assent.    Consequently,  if  the  owner  assent,  a  sale  made  even  by  one 
not  owner,  is  valid  :  and  such  Is  the  current  practice. 

5. 
r : — Him  who  sells  the  property  of  another  man,  without  the 
iDt  of  the  owner,  the  judge  shall  nt>t  admit  as  a  competent 
ness,  but  shall  treat  as  a  thief,  who  pretends  that  he  has  com- 
ted  no  theft. 

tting  him  who  sella  the  property  of  another  man,  unauthorized  by 
ner,  as  one  who  is  in  fact  a  thic^  bub  pretends  he  hae  committed  no 
the  judge  shall  not  admit  him  aa  a  competent  witness ;  that  ii,  bs 
ever  admit  his  evidence.  CmjAOiSBiXI^ 

his  punishment  will  be  mentioned  in  juothet  text. 


,.  by  Google 


SECT.  I.]  A.VOIDAKCE  OP  SALE  WITHOUT  OWKERSHIP.  S03 

The  term  of  "  sale  withont  ownenhip"  most  be  taken  in  ite  deriTatire 
aense,  a  aals  m&de  by  one  who  is  not  owner  ;  for  Menu,  the  highest  »atho- 
rify  of  memorial  law,  does  not  specify  deposits  and  the  like,  in  ordaioiiig, 
that  he  who  sella  another's  property,  shall  not  be  admitted  as  a  eompetenc 
witnesK  ;  and  it  is  irregalar  to  establish  another  acceptation,  when  the  de- 
riTBtiTO  seuse  is  apposite.  And  further,  in  the  text  of  VbIhaspati  (2)  and 
the  rest,  deposits  sad  the  like  are  only  mentioned  illustratively  :  thus,  should 
any  powerful  peison  sell  a  tree  or  the  like,  which  belongs  to  some  weaker 
man,  pretending  that  it  is  his ;  on  its  afterwards  appearing,  from  a  judicial 
procedure,  that  he  was  not  the  owner,  it  is  helds,»ale  withont  ownership. 

If  any  one  of  the  parceners  sell  property  which  was  inherited  by  five 
brothers  on  the  death  of  their  father,  b  it  not  a  sale  withont  ownership  ? 
and  is  not  this  inconsistent  with  the  opinion  delivered  by  authors  in  explain- 
ing the  following  text ;  namely,  that  the  gift,  ot  sale,  ought  not  to  be  made ; 
bat  if  made,  is  valid  P 

6. 
YTisA.: — A.  single  parcener  ought  not,  withont  the  consent  of  his 

eo-paTceuer8,to8eUorgive  away  immoveable  property  of  anysort 

which  the  family  bold  in  co-parceuary. 

It  should  not  be  argned,  that,  each  of  the  five  brothers  having  dominion 
over  that  property,  a  sale  by  a  single  parcener  is  not  a  sale  without  owner- 
ship. The  separate  dominion  of  the  five  brothers  over  the  same  property 
is  not  admissible,  aocording  to  the  opinion  of  JixATAviBkuk.  Nor  should 
it  be  argued,  that,  according  to  bis  opinion,  the  dominion  of  each  is  eBtab' 
lished  over  the  property  which  eooh  eifjoys,  or  which  each  will  receive  whsu 
a  partition  is  made  :  and  thus  the  property  sold  by  the  parcener  was  actu- 
ally his;  and  consequently  there  is  no  difficulty.  Were  it  so,  another 
parcener  could  not  sbars  the  price  of  that  prop^y.  It  is  not  proper  to 
aflinn,  as  consistent  with  the  opinion  of  3iii6Ti.viBi.VA,  Uiat  other  parce- 
ners tuve  no  share  in  the  price  of  undivided  property  sold  by  a  brother  with 
whom  partition  has  not  been  made  ;  but,  according  to  the  opinion  of  law- 
yers, who  contend  for  the  common  title  of  all  the  brethren  in  the  whole  of 
the  wealth,  surely  they  are  all  entitled  to  a  share. 

To  the  question  thus  proposed  it  is  answered,  the  term  'joint  wealth,' 
acoording  to  the  opinion  of  JiuArAvisAifA,  should  be  used  for  what  is 
brought  into  one  common  tenure ;  when  such  property  is  sold  by  any  one 
of  the  parceners,  the  price  of  it  is  joint  property  ;  and  in  that  case,  what  is 
enjoyed  by  eech,  becomes  the  property  of  each.  Thus  is  the  law  demon- 
strated. And  in  this  caee,  there  is  no  panishment ;  nor  is  there  a  sale  with- 
ont ovmership  Ascertained  by  proof  that  another's  property  haa  been  sold, 
since  it  is  not  certain  whether  the  seller  is  or  is  not  the  owner  ;  the  sale  is 
therefore  valid. 

It  should  not  be  objected  that  a  moral  offence  is  oommitted,  since  there 
is  in  fact  a  want  of  ownership.  That  is  admissible ;  a  moral  offence  is  even 
denoted  by  the  expression  "  ought  not  to  be  made;"  and  the  sale  of  joint 
property  is  forbidden,  merely  iu  the  apprehension  of  a  moral  offence.  In 
fcct,  the  price  of  property  sold  by  any  one  of  the  parceners,  is  enjoyed  in 
common  by  all>  To  whom  that  property,  which  is  sold,  did  belong,  cannot 
well  be  determined,  according  to  the  opinion  of  JihAtavIhaba  :  the  domi- 
nion of  aU  the  parceners  over  it  must  be  asserted,  like  their  property  m  a 
single  horse  or  the  like. 
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The  opiaioD  of  VioHESPATi  bhattaohibta  may  be  admitted  upoa  the 
reason  of  the  law  :  if  the  whole  of  the  joint  property  be  sold  by  ona  of  the 
parceners,  the  nale  is  not  valid  ao  far  aa  regards  the  sharea  of  the  other 
paroenera,  but  ia  Talid  so  fat  aa  re^rda  the  aelloi'a  own  share  ;  and  if  it  be 
sold  with  the  consent  of  the  co-parceners,  the  sale  of  the  whole  is  valid. 
This  will  be  made  evident  uuder  the  title  of  Subtraotion  of  what  has  boea 
given. 

Shonld  a  creditor,  aeliing  a  pledge,  apply  the  produce  to  the  payment  of 
his  own  debts,  what  is  the  law  in  that  case  ;  for  he  has  no  property  in  the 
pledge  ?  It  is  not  universally  m.  But  if  he  sell  it  before  the  period  ordain- 
ed under  the  title  of  Loans  and  Payment,  the  sale  is  not  valid. 

7. 
Menu  : — Mor,  afler  a  great  length  of  time,  caa  lie  give  or  aell  such 

a  pledge.* 

But  he  becomes  the  owner  of  the  pledge  at  the  appointed  tune. 
8, 
VidBASPATi : — After  the  time  for  payment  has  past,  and  when  inter- 
eat  ceases,  the  creditor  shall  be  owner  of  the  pledge.-f- 

And  again, 

9. 
VBlHASfATl : — When  the  debt  is  doubled  by  the  interest^    and  the 

debtor  is  either  dead  or  has  absconded,  the  creditor  may  take  his 

pledge  and  sell  it  before  witnesses.! 

If  the  creditor  become  owner  of  the  pledge,  how  oon  the  expression  of 
TBtHA8Pi.Tl  be  pertinent  (having  received  the  amount  of  his  debt,  he  must 
relinqnish  the  balance  §)  f  for  this  directa  that  the  remainder  ahall  be  relin- 
quished :  now  there  is  no  retinqiiisbment  of  any  part  of  the  price,  when  a 
man  sells  hia  own  property.  It  must  he  understood,  that  the  text  above 
cited  (8)  denotes  property  in  a  certain  part  proportioned  to  the  amount  of 
the  debt.  Or  the  creditor  becomes  owner  of  the  whole  pledge,  if  the  agree- 
ment were  in  this  form,  "  should  I  not  redeem  the  pledge  when  the  debt  is 
doubled,  it  shall  beooms  thy  property  f  or  thus,  "  should  I  not  redeem  i^  in 
five  years,  it  shall  become  thy  sole  property."  But  if  the  agreement  run 
not  in  such  form,  the  property  extends  only  to  a  part  of  the  pledge  propor- 
tionate to  the  debt.     The  t«xt  hears  both  senaes. 

When  a  piece  of  land  measuring  a  thousand  cubits,  or  when  twenty 
trees  have  been  pledged  without  an  agreement  in  such  form,  if  the  debt  can 
be  liquidated  by  the  sale  of  half  the  pledge,  shall  the  whole  be  sold  or  not  P 
It  ia  answered,  the  whole  shonld  not  be  sold  ;  for  the  sale  is  only  directed 
for  the  parent  of  the  debt.  It  shonld  not  be  objected,  that,  were  it  so, 
the  text  directing  the  relinquishment  of  the  remainder  would  be  uniceaniag. 

•BoukLv.117.  Tbe  toit  would  admit  of  adifinat  inlMprtiatiaii,  wUdi  HenNtobe 
bare  intended. 

t  Book  I,  T.  115. 
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When  «  single  copper  vessel  oi  the  like  has  been  pawned,  since  ft  part  o{  it 
cannot  be  sold,  the  sale  of  the  whole  is  necessaiy  ;  and  it  is  necesaaiy  that  a 
part  of  the  price  (namely,  the  surplus)  should  be  relinquished.  Nor  should 
it  be  atoned,  that,  were  it  bo,  the  creditor  being  owner  of  a  part  only,  the 
sale  of  tiie  other  part  would  be  a  sale  without  ownership.  Like  the  case  of 
nndivided  brethren,  a  partial  ownership,  without  property  in  the  whole,  is 
incongruous. 

What  then  is  this  partial  ownership  ?  It  should  not  be  called  a  con- 
current property  contemporary  with  the  property  vested  in  the  debtor  or  in 
his  heir  :  for  in  that  case  each  would  be  equally  entitled  to  iialf  the  pledge. 
This  is  concisely  answered  by  establishing  an  ownership,  on  the  authority  of 
the  law,  in  a  greater  or  less  value,  according  to  circumstancee. 

When  the  king  causes  the  property  of  any  person  to  be  sold,  what  is 
the  law  in  that  case  P  Why  does  the  king  cause'  it  to  be  sold !  By  an  act 
of  violence  ;  or  for  the  payment  of  a  fine,  or  of  a  debt }  In  the  first  case  the 
sale  is  not  valid. 

10. 
Menu  : — ^What  w  given  by  force,  what  is  by  force  enjoyed,  by  force 

caused  to  be  written,  and  all  other  things  done  by  force.  Menu 

has  pronooDced  void. 

In  the  second  case,  if  he  do  not  canse  the  property  to  be  sold,  how  can 
the  amercement  or  debt  be  recovered  1  It  should  not  be  objected,  that  there 
is  no  occasion  for  his  making  the  sale  himself,  since  the  purpose  may  also  be 
effected  by  selling  the  property  through  the  intervention  of  the  ounur.  It 
is  inconsistent  with  settled  usage  to  suppose  an  offence  in  selling  the  pro- 
perty in  the  owner's  presence,  if  he  refuse  to  cause  it  to  be  sold.  Nor  is  it 
void,  as  a  thing  done  by  force  ;  for  what  is  done  by  force  without  a  tu^ient 
cause,  is  alone  void ;  and  fines  could  not  otherwise  be  recovered. 

Some  ground  the  validity  of  a  sale  made  by  the  king,  on  his  being  lord 
of  all,  as  declared  by  the  test,  "  All  subjects  are  dependent,  the  king  alotte 
is  independent."  Bnt,  were  it  so,  the  king's  interest  and  the  buyer's  interest 
in  the  thing  would  be  equal ;  and  therefore  the  subject's  right  could  not  be 
vindicated  :  and  farther  the  sense  positively  is,  that  the  sale  of  the  owner's 
property  ought  to  be  made  by  the  king  with  the  owner's  consent.  But,  if 
that  owner  do  not  consent  to  the  sale  of  his  effects  for  the  payment  of 
a  just  due,  let  the  king  compel  him  to  consent,  by  blows,  or  harsh  reproof, 
or  other  modes  aathorized  by  the  law.  Or,  should  he  persist  in  his  refusal, 
a  reasonable  punishment,  for  the  offence  of  not  assenting  where  assent  is 
required,  is  proper. 

Bnt  if  the  ting,  bung  much  hurried,  sell  the  effects  without  requiring 
tlw  owner's  attendance,  and  the  owner,  afterwards  attending,  contumaciously 
refuse  to  pay  what  was  due,  or  to  acknowledge  the  validity  of  the  sale, 
then  that  contumadons  person  shall  he  compelled  by  harsh  reproof,  or  other 
snitable  mode,  to  admit  the  sale. 

Bnt  shoold  he  attend  and  pay  what  was  due,  how  can  the  sale  be  valid  ? 
The  king  cannot  employ  violence  to  render  the  sale  valid ;  for  an  ac- 
knowledgment extorted  by  force  would,  in  this  case,  be  void  (8) ;  that  is,  it 
wonid  be  void  in  the  case  of  a  payment  for  which  no  time  was  etipalated. 
But  if  a  period  had  been  atipulMed,  and  his  conduct  be  contumacious  after 
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the  period  has  expired,  what  hu  been  already  eaid  concenting  the  sale  of  a 
pledge  is  equally  i^plicable  to  this  cue. 

The  sale  of  a  pledge  may  be  valid,  because  it  is  a  thing  actoally  posaeased ; 
how  can  other  effects,  remaining  in  the  owner's  hotise,  be  sold  by  the  king's 
pennisuonl  It  shonld  not  be  a^ned  that  the  sale  is  valid,  because  it  is 
made  by  a  person  not  destitute  of  authority,  tbe  king  being  lord  of  all,  and 
the  t«zt  of  MxNU  merely  declaring  void  a  contract  made  by  a  person  with- 
out authority.  CuLtfiCABBATTA  expounds  "  a  person  without  authori^," 
a  person  not  authorized  by  the  fatJier  or  by  the  brethren. 

11. 
Mend  : — ^A  contract  made  by  &  person  intoxicated  or  insftne.or  griev- 
ously disordered,  or  wholly  dependant,  by  an  infant  or  a  decrepit 
old  man,  or  by  a  person  without  authority,  is  utterly  null 

The  law  ordains,  that  the  king  shall  not  cause  the  proper^  of  another 
to  be  sold :  but  be  sball  enforce  payment  of  a  debt,  or  the  like ;  and  the 
meaning  is,  tliat  he  shall  induce  the  debtor  to  discharge  it. 

How  can  the  property  of  another,  received  in  pawn,  be  enjoyed  as  a 
forfeited  pledge,  with  the  king's  consent,  under  the  worda  of  the  text 
dted  in  the  preceding  book  (Book  f,  v.  ]20)  t  and  lu>w  can  the  gooda  of 
another  be  sold  by  the  king's  directions,  under  the  authority  of  ano^er  text 
(Book  I,  T,  133)  I  For  t£e  goods,  though  actually  possessed,  are  the  pro- 
perty of  another. 

If  .the  debtor  do  not  redeem  the  pledge  at  the  stipulated  time,  it  is  not 
required  that  the  creditor  should  keep  the  pledge ;  for  the  law  shows  that 
the  debtor's  property  in  it  is  forfeited  by  his  neglect.  Let  the  creditor 
enjoy  it,  or  cause  it  to  be  sold,  previously  acquainting  the  king  for  the  sake 
of  respect,  or  of  justi^ng  the  act.  To  this  construction  there  is  no  olgec- 
tion  :  and  if  this  exposition  be  proposed,  it  is  admissible. 

If  a  time  were  stipulated,  the  sale  of  the  effects  mih  the  owner's  ctm- 
sent  is  valid  in  law.  Therefore  it  is  consistont  with  the  reason  of  the  law, 
that,  after  the  stipulated  period  has  expired,  sufficient  effects  should  be 
attached  to  provide  for  the  payment  of  what  is  due  from  a  person  who  has 
absconded,  and  that  they  should  be  sold  after  a  reaionabU  delay.  But 
there  is  a  distinction  in  respect  to  land. 

Disquisition  on  Property  in  the  Soil. 

This  earth,  created  by  Oon,  became  the  wife  of  PrICt'eit  ;  and  afterwards^ 
by  mturiage  and  otherwise,  became  the  property  of  several  princes. 

12. 
Haraavnha  pwr6/na : — Thrice  seven  times  exterminating  themilitary 

tribe,  FABiSU  Biiu  gave  the  earth  to  Castapa  as  a  giatuily  for 

the  sacrifice  of  a  horse. 

By  conquest,  the  earth  became  the  property  of  the  holy  Pababi;  BixA ; 
by  ^bi,  the  property  of  the  Sage  Castapa  j  and,  committed  by  him  to 
Ctfu^riyat  for  the  sake  of  protection,  became  their  protective  property  snc- 
cesarely  held  by  powerful  conqserors,  and  not  by  subjects  cultivating  the 
soil. 
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Bat  anntuJ  property  in  ftcqidred  b;  subjects  on  pajrmen' 
revenue  :  and  tlie  king  cannot  lawfully  give,  eell,  or  dispose  o; 
another  for  tiut  year.  But  if  the  agreement  be  in  this  form, 
ei^oy  it  for  years  ,-"  for  as  many  years  as  the  property  is  grantc 
many  years  the  king  should  never  give,  sell,  or  dispose  of  ii 
Yet  if  the  subject  pay  not  the  revenue,  the  grant,  being  ca 
annulled  by  the  breadi  of  the  condition ;  and  iM  king  may 
another. 

But  if  no  ipecial  at/reematl  be  made,  and  another  person, 
obtaiuing  the  land,  stipulate  a  greater  revenue,  it  may  be  granb 
his  application.  Here  reasoning  most  be  adduced.  For  e 
following ;  it  must  of  necessity  be  affirmed,  that  the  cultivator 
abaolnte  property  in  the  land;  otherwise  the  cultivator  won 
dxth  part  of  the  produce  of  nnclumed  land,  which  haa  been 
such  by  another. 

13. 

YijNYAWALCYA : — Let  the  king,  receiving  uDcl^med  pro 

half  to  Brdhmanaa :  but  a  learned  Brdhmana  may  keep 

for  he  is  lord  of  all. 
S.    Aod  the  kiag  shall  receive  a  aixth  part  of  unclaime 

occupied  by  any  other  person. 

If  the  king  himself  receive  unowned  property  anywhere  i 
him  give  half  to  Srdhmanai ;  for  the  word  dunja  or  Imce-bom  i 
the  Brdhmana,  as  is  shown  by  the  subsequent  expression  "  he  is) 
since  no  twice-bom  man,  except  the  king  and  the  Brdhmana,  is 
and  HzKu  declares  the  dominion  of  the  king  and  the  priest  ovei 
species  (24),  A  learned  Srdhmana,  occupying  unowned  pro 
keep  the  whole.  But  any  other  than  a  Brdhmana  or  king, 
nnowDed  property,  most  give  a  sixth  part  to  the  king,  and  m: 
remaiiider  himself. 

Must  the  king,  receiving  from  a  subject  the  sixth  part  of 
property,  give  half  to  the  priest  p  The  answer  is,  unclfumed  pro] 
iog  ft  thing  which  has  no  owner,  and,  when  it  is  occupied  b 
person,  the  property  by  occupancy  altering  the  condition  of  tha 
king  does  not  in  this  case  receive  unclaimed  property ;  therefor 
Dot  be  given  to  the  priest. 

Since  the  word  '  king'  here  denotes  lord  of  the  soil ;  and 
cultivator,  being  owner  of  that  land,  is  so  far  eqoal  to  the  kii^ 
be  entitled  to  the  sixth  part  of  the  unowned  property  occnpi 
Tht  atitietr  it,  the  word  '  king'  may  be  explained  lord  of  the  soil, 
another  king :  but  a  royal  property  is  supposed  in  the  use  of  the 
cnltivjitor  has  a  subordinate  uaufmctuary  property,  not  a  roys 
and  Sof  CkEshha  TbboIlaiioaba  things  there  may  be,  in  the 
property  of  various  kinds,  vesting  in  the  king,  the  subject,  an 
It  should  not  be  objected,  if  that  be  the  case,  why  cannot  the  ki: 
land  to  another  in  the  same  year  for  which  revenue  it  paid  i 
teller  or  givei  may,  by  sale  or  gift,  annul  his  own  property,  . 
anothei  with  sunilai  property,  but  cannot  create  property,  of  ano 
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le  b;  a  subject  cannot  create  property  of  another  nstnrB,  jtaBuij, 
iperty  ;)  therefore,  n&nfmctuary  property  being  raised  by  a  condi- 
Ft  to  tJie  subject,  the  king  cannot  again  create  property  *m  the  mm 
r  a  gift  to  another. 

'hence  is  it  deduced  that  such  properly  veate  in  the  cnltivator? 

no  proof  of  it.  His  property  b  not  by  occupancy  ;  for,  the  king 
more  powerful  owner,  his  occnpancy  cannot  be  maintained :  it  is  not 

for  no  sale  has  been  made  :  it  is  not  by  gift  from  the  king  on  con- 
'  revenue ;  for,  were  it  so,  his  property  would  be  eqnal  to  the  king's. 

>o  said,  the  king,  satisfied  with  the  receipt  of  revenue,  does  not 
\  property  by  occupancy;  the  answer  is,  in  that  case  the  property 
imain,  if  the  husbajidman,  not  having  surreiidered  that  land,  stay 
a  distant  country  ;  and  thns  the  land  conld  not  be  taken  by  another 
It  is  not  fit  that,  property  being  established  by  occupancy  while 
;  was  satisfied,  he  should,  afterwards  becoming  dissatisfied,  have 
>  annul  the  occupancy  or  property ;  for  occupancy,  having  created  ■ 
',  immediately  ceases  to  be  a  mere  occupancy  ;  and  property  cumot 
lied  without  the  assent  of  the  owner. 

hold,  that  the  subject  is  invested  with  ownership  by  a  gift  &om 
I  on  condition  of  revenue.  If  he  go  elsewhere,  and  revenue  be  net 
e  gift  is  cancelled  by  the  breach  of  the  condition.  It  should  not  ba 
1  tbat  his  interest  in  the  land  would  be  equal  to  the  king's  ;  for  tha 
tssent  is  not  given  in  such  a  form.  Thus,  the  king  assenting  in 
ards,  "  let  a  subordinate  usufructuary  proper^  be  held  by  thee,  while 
Krty  remains  in  this  land,  which  belongs  to  me  ;*'  such  property  is 

as  is  described  by  the  terms  of  his  assent.  Nor  should  it  be 
1  that  in  this  case  property  is  not  created,  nor  is  effect  given  to  in 

property,  but  mere  possession  as  of  a  thing  pawned,  llus  would 
Qsisteut  with  the  explanation  of  husbandman,  as  given  by  Cnmiite- 
nd  others  ;  that  is,  "  owner  of  the  field."  Nor  should  it  be  objected ; 
1  there  be  property  in  what  is  already  owned,  since  property  resists 
rrent  property?  Snf  Crisbna  TERCALAHciRA  and  others  hold,  tint 
y  prevents  concurrent  property  of  the  same  nature  only  :  and,  nndet 
t  which  declares  wealth  common  to  the  husband  and  wife,*  the  wile 
per^  even  while  the  husband's  title  subsists.  If  it  be  argued,  tbs^ 
i,  property  generally  prevents  a  concurrent  property ;  and  the  teit, 
leclares  wealth  common  to  the  husband  and  wife,  merely  authoiiiai 
stitntiun  for  the  duties  of  hospitality  and  the  like  ;  and  the  difficult 
bus  removed,  there  is  not,  in  the  case  supposed,  any  property  vested 
sets  :  then  the  husbandman  would  only  receive  hedf  the  produce  of 
,  since  the  king  would  be  entitled  to  enjoy  the  proportion  to  wbi^ 
«r  of  the  soil  is  entitled.  If  it  t>e  argued,  that,  obtaining  the  land 
ment  of  revenue,  as  a  wife  is  obtained  by  a  nuptial  gift,  he  who  raiset 
B  from  his  own  seed,  is  entitled  to  that  produce :  even  in  that  csta, 
liing  hypothecated  to  one  person  cannot  be  also  hypothecated  to 
r,  so  possession  of  laud,  already  possessed  by  one  person,  cannot  pa- 
6  given  to  another.  A  specifick  agreement  should  be  made,  when  tha 
I  delivered,  that  it  shall  be  «)joyed  year  by  year,  until  agreatK 
i  be  oSeied  by  another  person. 

•  Beok  V,  V.  IW. 
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14. 
MEinT : — ^Having  ascertained  the  rates  of  purchase  and  sale,'^  length 
of  the  way,  the  expenses  of  food  and  of  cwndiments,  the   charges 
of  securing  the  goods  carried,  and  the  neat  profits  of  trade,  let  the 
king  oblige  traders  to  pay    taxes  on  their  saleable  commodities : 

2.  After  foil  consideration,  let  a  king  so  levy  those  taxes  continu. 
ally  in  his  dominions,  that  both  he  and  the  merchant  may  receive 
a  just  compensation  for  their  several  acts. 

3.  As  the  leech,  the  suckling  calf,  and  the  bee,  take  their  natural 
food  by  little  and  little,  thus  must  a  king  draw  &om  his  dominions 
an  annual  revenue. 

4.  Of  cattle,  of  gems,  of  gold  and  silver,  added  each  year  to  the  ccvpU 
tal  stock,  a  fiftieth  pai-t  may  be  taken  by  the  king ;  of  grain,  an 
eighth  part,  a  sixth,  or  a  twelfth, 

5.  He  may  also  take  a  sixth  part  of  the  clear  annual  increase  of 
trees,  flesh-meat,  honey,  clarified  butter,  perfumes^  medical  sub- 
stances, liquids,  flowers,  roots,  and  fruit ; 

6.  Of  gathered  leaves,  pot-herbs,  grass,  utensils  made  with  leather 
or  cane,  earthen  pots,  and  all  things  made  of  stone. 

7.  A  king,  even  though  dying  with  want,  must  not  receive  any  tax 
from  a  Brdhmana  learned  inthe  V^iia3,not  suffer  such  aBr^mana, 
residing  in  his  territories,  to  be  afflicted  with  hunger. 

8.  Of  that  king  in  whose  dominion  a  learned  BrdhTnana  is  afflicted 
with  hunger,  the  whole  kingdom  will  in  a  short  time  be  afflicted 
with  &mine. 

9.  The  king,  having  ascertained  his  knowledge  of  sciipture  and  good 
morals,  must  allot  him  a  suitable  maintenance,  and  protect  him  on 
all  sides,  as  a  father  protects  his  own  son : 

10.  By  that  religious  duty  which  such  a  Brdhmcma  performs  each 
day,  under  the  full  protection  of  the  sovereign,  the  life,  wealth, 
and  domioioQS  of  his  protector,  shall  be  greatly  increased. 

11.  het  the  king  order  a  mere  trifle  to  be  paid,  in  the  name  of  the 
annual  tax,  by  the  meaner  inhabitants  of  his  realm,  who  subsist 
by  petty  traffick : 

13.  By  low  handicraftsmen,  artificers,  and  servile  men,  who  support 
themselves  by  labour,  the  king,  may  cause  work  to  be  done  for  a 
day  in  each  month. 

13.  Let  him  not  cut  up  his  own  root  by  taking  no  revenue,  nor  the 
root  of  other  men  by  excess  of  covetousaess ;  for,  by  catUng  np 
hia  own  root  and  thdre,  he  makes  both  himself  and  Ihem  wretched. 


,.  by  Google 


310  ON  SALE  WITHOUT  OWN£BSHIP.  [BOOK  II,  CB.  O, 

Let  him  lev;  tftxes  on  tradara,  wlio  Bubeist  by  purohasing  comnioditiaB 

chenp,  and  vending-  them  at  an  advanced  price.     Wliat  taxes  P     To  this  the 

legislator  replies,  having  eacertained  the  rates  at  which  commodities  are 

purchased,  aod  at  which  the;  arc  sold  ;  and   having  ascertained  the  profit, 

— ''*-  '^he  charges  of  travelling,  of  subsiateuce,  of  transport,  and  of  safegturd 

mportatiun,  let  bim  levy  taxes  :  that  is,  let  bim  take  the  dne  proper' 

I  the  aum  which  remaiua  after  defraying  all  charges.     Kaohukakdaha 

ids  the  terms  of  the  text  fy6gaethemaj  transport  of  goods  to  be  im' 

,    and  safeguard  after  importation.     Let    the  king  so  act,  that  he 

lay  receive  benefit  out  of  the  profits  of  trade  which    remain  after 

log  chaises,  and  that  the  mercbaat  may  receive  just  compensation  for 

ours. 

15. 
lARA : — Let  the  kiog  gather  blossom  after  blossom,  like  tbe 
ist  in  tbe  gardea ;  and  uot   extirpate  the  plant,  like  a  barner 
harcoal. 

;be  florist  in  the  ({arden  plucks  blossoros  saccessively  put  forth,  and 
)t  eradicate  the  flowering  shrub ;  so  should  the  king,  drawing  revenue 
iSBubjects,  take  the  sixth  part  of  the  actual  produce:  but  the  maker 
'coal,  extirpating  the  tree,  burns  the  whole  plant ;  let  uot  the  king  so 
lis  subjects.  Mad'hata. 

16. 
fahdbkdrata  : — Let  the  king  gently  draw  revenue  from  his 
linions,  as  the  leech  takes  its  naturaZfood  by  little  arid  liiile. 
fiftieth  part,  and  other  proportions  of  the  profit  gained  by  oommerce, 
H  understood  generally  of  all  profit ;  for  no  distinction  is  mentioned. 

17. 
SPATi : — Giving  a  sixth  part  to  the  king,  a  tweuty-first  part 
eities,  and  a  thirtieth  part  to  priests,  a  man  offends  not  by 
ying  himself  to  agriculture. 

1  the  concurrence  of  this  text,  and  no  distinction  being  mentioned, 
7  rule  must  apply  to  the  receipt  of  a  part  of  the  gain  in  all  cases  : 
io'HAVA  places  the  text  of  Mehu  under  die  title  of  KcTcime  in  genera]. 
grain,  an  eighth  part,  a  sixth,  or  a  twelfth  :"  three  rates,  primary 
ondary,  for  the  diifcrence  of  circumatanceB.  ConBequeutly,  a  great^ 
!  is  permitted  in  the  eiigence  of  distress.  But  never  shall  any  tax 
[ved  from  a  Brdhmana  learned  in  the  Vedat  (14,  7).  Shall  not  the 
event  bis  cultivating  land,  and  thus  there  will  be  no  revenue  to 
from  him?  The  text  declares  it  infamous,  that  such  a  Brdhmana 
be  afflicted  with  hunger  (14,  S).  Therefore  the  king  should  assign 
lie  mnintenance  to  a  learned  Brdhmana,  who  has  not  a  maintenance 
allotted  to  him.  To  confirm  this,  Mknu  himself  adds  :  "the  king, 
ascertained  his  knowledge  of  scripture  and  good  morals,  most  allot 
uitable  maintenance ;"  that  is,  such  a  maintenance  as  may  exempt 
m  falling  into  contempt.  Do  not  tbe  subjects  pay  a  raxth  part  as  a 
t  respect,  because  the  king  protects  them  ?  And,  if  tho  £rdhmatia 
in  the  Vedat  pay  not  a  sixth  part,  shall  not  the  king  protoct  him  p 
>e  nho  entertain  this  doubt,  the  @age  replies :    *'  the  king  must 
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protect  turn  on  all  ddes,"  frOm  thievefl  and  others,  not  in  words  merelj,  bnt 
witli  eeaiion  o/mind  and  body,  as  &  father  protecti  kit  son. 

To  the  doubt  abovementioned,  founded  on  tbe  mistaken  notion  that 
such,  a  Brdhmana  does  not  give  a  sixth  part,  is  it  not  answered,  that  be  who 
laises  produce,  or  buys  and  sells  tilings,  gives  a  part  of  them  ;  and  as  the 
Brdknana  learned  ui  the  Yidat  acquires  merit,  of  which  he  gives  a  part,  lie 
also  mnst  necessarily  be  protected  by  the  king  p 

18. 

The  divine  CAUDASA : — The  wealth  of  princes,  collected  from  tie 

four  orders  of  their  subjecte,  is  periehable :  but  pious  men  give  us  a 

sixth  part  of  the  &aits  of  Uieirpiety;  fruits  which  will  never  perisL* 

How  does  it  follow  that  3rdhmanag  lesmed  in  the  fSdoi  give  the  sizth 
part  required  by  the  teit  of  VafHAapATi  ?  The  tei:t  cannot  be  well  ex- 
plained by  the  gift  of  a  part  of  tbe  fruits  of  piety ;  for  that  is  inconsistent 
vith  the  concorrent  gift  of  a  part  to  deities  and  priests.  Some  refer  the 
text  (IT)  to  others  than  a  Brdhmana  :  but  that  is  not  the  opinion  of 
HIs'hava  ;  for,  immediately  after  that  text,  be  mentions  the  mode  in  which 
agricnltnre  may  be  practised  by  a  Brdhauma,  and  quotes  a  text  of  Mkhit 
concerning  the  practice  of  husbandly  by  Cihatriyat  and  others.  The  diffi- 
culty may  be  thus  briefly  reconciled  :  if  a  Brdhmaiui  learned  in  the  Vedai, 
for  bis  own  justification,  voluntarily  pay  revenue,  let  the  king,  receiving  it, 
appropriate  it  to  the  use  of  deities  and  priests ;  but  if  hs  pay  it  not  sponta- 
neously, tbe  king  must  not  demand  it. 

The  sixth  part  is  explained  by  Mjj>'ha.va,  one  part  in  six.  By  pari^ 
of  resfioniug,  the  rule  is  tbe  same  in  respect  of  the  thirtietb  part. 

19. 

Heitu  : — A  sixth  part  of  the  reiecerdfor  virtuous  deeds,  performed  by 

the  whole  people,  belongs  to  the  king,  who  protects  them ;  but  if 

be  protect  them  not,  a  sixth  part  of  their  iniquity  lights  on  him. 

Under  this  text,  which  includes  all  classes,  the  king,  who  protects  his 

subjects,  receives  a  sixth  part  of  the  reward  for  virtuous  deeds  performed  l:^ 

them,  althoiufb  they  tdso  pay  revenue.     What  parity  is  there  in  compariion 

with  tbe  BrMmmta  learned  in  the  Vedat,  since  the  people  at  large  ^ve  part 

both  of  tbe  wealth  and  merit  acquired  by  them  1    It  must  be  understood, 

that  the  contribution  is  equal,  or  even  greater,  since  a  virtnous  Brdhmana 

learned  in  the  Tidat,  acquiring  great  merit,  gives  a  part  of  a  great  reward 

for  many  virtnous  deeds.    A  ^tHriga,  or  Brahmana  learned  in  the  Vedat, 

is  thus  described : 

20. 

DftTALA : — A  priest  who  has  studied  one  ide'hd  of  the  Vdda,  or  one 

idc'hd  with  the  law  of  sacrifice,  or  with  the  six  (jmgaa  or  bodies  of 

learning,  and  who  performs  ihe  six  prescribed  acts,  is  named 

SriHri/ga  learned  in  law. 

•  BaccnUM,  p.  41,  Calmtta  editfou. 
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The  six  ongM,  or  bodies  of  learning,  are  iietk^  calpa,  vyitearana,  cA'Aoju 
da»,jy6ti*fh  vtA  nirveti.*  The  prescribed  acta  are  declared  iu  the  following 
text:— 

21. 
HeHU  : — Re&ding  the  Vidas,  and  teaching  tythera  to  read  them,Bam- 

ficing  and  assisting  o£^«  to  sacrifice,  giving  (o  (Ae  poor  i/  tt*m- 

edvea  home  enough,  and  wce'pii'ag  gifts  from  the  wrtuoue  if  tkerri/- 

aelvea  are  poor,  are  the  six  prescribed  acts  of  the  firat-bom  class. 

Let  it  not  be  supposed  that  an  ignorant  Brdhmana  ia  not  to  be  respected  ; 
for  Mksu,  premising  that  a  king,  though  in  the  greatest  distress,  should 
not  provoke  Brihmanat  to  anger,  declares  the  danger  of  provoking  even  ui 
ignorant  Brdkmana. 

22. 
Menu  : — A.  Brdhmana,  vheiher  learaed  or  ignorant,  is  a  powerfa^ 

divinity ;  even  as  fire  is  a  powerful  divinity,  whether  consecrated 

or  popular. 

"Let  the  king  order  a  mere  trifle  to  be  pud"  (14,  1))  by  the  meaner 
inhabitants  of  his  realm  (inferior  in  rank  to  th%  priest),  who  subsist  b;  cnl- 
tivatioQ  and  other  modes  before  mentioned,  or  by  handicraft  and  the  like 
not  previously  mentionad.  Another  contribution  from  handicraftsmen  and 
artificers  is  mentioned  in  the  subsequent  text  (14,13),  Thus  some  ex- 
pound theteit  (14,11).  But  in  fact  the  term  used  in  the  text  intends 
pettj/  traffick,  and  the  profession  of  a  singer  and  the  like.  In  the  sabeeqnent 
text,  labourers,  such  as  thatcbers  of  houses  and  others,  and  artificen  subsist- 
ing by  work  in  cane  and  wood,  aia  intended :  as  a  distinction  might  be  sn^ 
posed  between  persons  sabsistiag  hy  labor  or  handicraft  only,  and  persons 
subsisting  by  the  sale  of  the  produce  of  their  htbour,  both  are  mentioned  ; 
but  LQ  fact  the  terms  are  synonymous  In  the  dictionary  of  Aicbka.  "  By 
theee,  and  by  servile  men,  the  king  may  cause  work  to  be  done  for  a  day  in 
each  month,"  employing  handicraftsman  and  artiliceTs  in  thatching  houses 
and  in  working  on  cane  and  wood,  and  employing  SUdrtu  on  servile  labour. 
It  is  necessary  they  should  contribute  revenue  :  to  lighten  the  labour,  tbey 
may  pay  to  the  king  an  equivalent  out  of  wealth  gained  elsewhere,  and  the 
king  may  hire  others  for  the  labooi  required.  Thus,  if  the  attendance  of  a 
multitude  of  artificers  be  inconvenient  from  the  magnitude  of  the  kingdom, 
he  may  levy  taxes  equal  to  the  value  of  labor  for  twelve  days  in  the  year. 

The  king  may  levy  taxes  at  such  rates ;  and  these  rates  are  directed  by 
the  \kv  in  times  void  of  distress ;  therefore  he  may  not  exact  a  greatei 
revenue :  but  the  prohibition  agunst  receiving  any  tax  from  a  learned 
BrdhiiMna,  even  in  times  of  distresi  (14,  7),  implies,  that  a  greater  revenue 
may  be  received  from  others  in  such  times.  Let  him  not  make  himself 
wretched  in  the  apprehension  of  tnutsgreesing  the  law,  nor  autidpating  dis- 
tress, or  providiiig  for  his  own  gratificalion^  or  deainms  of  amassing  wealth, 
make  his  subjects  wretched  (14,13).  Let  him  not  cut  up  his  own  vxA, 
that  is,  his  life,  by  taking  no  rtoenae ;  nor  the  root  of  others,  by  excess  of 
covetousness :  such  is  the  construction  of  the  text.    The  king  should  preserve 

*8iahdj  cm  proniuidatloii  af  too*!  aonsda.  Calf  a,  dalailot  religioui  acta  and  ommonlaB. 
FyJwrwwii  gnunmar.  CA'AoNitet,  pneod;.  /ydtwA,  utnmomy.  JHrHris  <Bi  the  rigniflw- 
tiw  of  diffltnut  woris  sad  phriiM.— Anilick  Bimaniliw,  toI.  i,  p.  311. 
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himaetf  for  the  benefit  of  others,  Tor  he  himself  protects  others;  and  if  he 
perish,  otiiera  would  not  be  protected.  On  this  exposition,  the  receipt  of 
greater  revenue  ie  improper  ;  but  iu  times  of  distress  a  greater  revenue  miiy 
be  taken.  Distress  not  beicig  perpetual,  if  a  aiith  part  of  the  crop  have 
been  slipnlated  at  the  time  of  granting  the  land  to  the  cultivator,  no  dis- 
tress then  eiisting,  should  distre»s  afterwards  arise,  it  is  fit  that  a  greater 
revenne  nhould  be  exacted,  notwithstanding  that  stipulation.  Such  is  the 
induction  of  common  sense. 

23. 
Uenu  : — A  military  king,  who  takes  even  a  fourth  part  of  the  crops  of 

his  realrni  at  a  time  of  urgent  necessity,  as  of  war  or  invasion,  and 

protects  hia  people  to  the  utmost  of  his  power,  commits  no  sin. 

From  the  circumstances  of  the  times,  if  confidence  cannot  be  placed  in 
the  subject,  the  value  of  a  sixth  part,  or  other  proportion  of  the  crop,  any- 
how ascertained,  may  be  taken,  whether  the  actual  produce  be  more  or  less 
than  was  estimated  :  this  method  is  authorized  by  settled  usage,  and  is 
indicated  by  the  text. 

Others  hold,  that  the  king  has  no  property  in  the  soil,  nor  power  to 
dispone  of  the  subject's  abode,  because  all  have  a  right  in  the  soil ;  since  the 
earth  was  created  for  the  support  of  living  animals,  as  expressed  iu  the  Sri 
Bhdgavatia  :  "  The  earth,  which  God  created  for  the  abode  of  living  crea- 
tures :"  and  because  Menu  has  onlff  declared,  that  the  subjects  shall  be  pro- 
tected by  the  king. 

24. 
Mehd  : — Since  the  Lord  of  created  beings,  haviog  farmed  herds  and 

fiocks,  intrusted  tliem  to  the  care  of  the  Vaisya,  while  he  intrusted 

the  whole  human  species  to  the  Brdhrnana  and  tharoyal  Cshatriya. 

"Were  it  so,  would  it  not  be  uncertain  how  many  subjects  shall  be  pro- 
tected by  that  king  t  To  this  they  reply,  that  each  king  shall  protect  the 
inhabitants  of  that  country,  whereof  the  inhabitant  can  be  exempted  from 
the  dominion  of  every  other  person. 

But,  in  fact,  without  property  in  the  soil,  there  can  be  no  certain  rule 
for  the  protection  of  the  subjects.  Let  it  not  be  said,  that  the  rule  above 
mentioned  suffices ;  namely,  that  the  subjects  are  to  be  protected  in  snob  an 
extent  of  country  as  can  be  withdrawn  from  the  dominion  of  another :  for, 
should  the  possibility  of  excluding  another  authority  be  received  as  naturally 
included  in  the  deliuition,  a  powerful  king,  who  from  tenderness  omitted 
to  seize  another  realm,  would  be  criminal  in  not  protecting  the  subjects  of 
that  realm,  since  he  is  able  to  possess  himself  of  it.  Nor  should  it  be 
argued,  that  the  rule  directs  the  protection  of  subjects  In  that  country, 
from  which  other  authority  is  actually  excluded  ;  for,  other  authority  any- 
how subsisting  therein,  it  might  be  supposed  that  the  king  was  not  bound 
to  protect  the  inhabitants  of  his  own  realm,  so  long  as  that  authority  was 
not  exterminated. 

If  it  be  asked,  what  is  the  mte  on  your  opinion  ?  And  if  it  be  argued, 
that  the  positive  necessity  of  supposing  a  proprietary  right,  and  the  oou- 
sequent  obligation  ou  the  kiug  to  protect  the  inhabitants  of  that  country,  of 
which  be  is  proprietor,  should  not  be  affirmed,  because  such  property  is  not 
deduced  from  positive  precept ;  we  antwtr,  the  exclusion  of  every  other  au- 
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thority  is  natural];  implied,  and  it  u  positively  required  that  there  be  "b 
right  of  property  uo-ordiiiat«  with  the  non-existence  of  a  detenninatioD  not 
to  exclude  other  authority."  It  should  not  he  argued,  that  the  obligatioa 
of  protecting  the  subject  need  culy  be  supposed.  Tot  it  is  troublesome  to 
establish  another  proprietary  right.  A  king's  gift  of  his  realm  is  mentioned 
ia  the  Parditaa  and  in  other  works  (''he  gave  hie  ancient  dorainioua  to  tfae 
performer  of  the  sacrifice") :  conaeqaently  a  real  ownership  ig  vested  in  the 
king.  It  should  not  be  said,  the  gift,  in  the  instance  quoted  from  the 
Pnrdnas,  means  a  gift  of  the  revenue  payable  by  the  eiibjecte  of  his  ancieut 
dominiouB.  The  gift  oould  not  take  immediate  effect ;  for  the  king's  property 
has  no  foundation  to  rest  on,  since  the  revenue  is  not  yet  paid.  Nor  should 
it  be  said,  the  property  will  arise  at  a  future  time,  from  the  pa«t  eiiGteace 
of  the  act  of  asseuting,  which  has  only  a  momentary  duration,*  as  in  tbe 
case  of  a  oorrody,  where  n  future  property  is  created,  A  gift  of  Innd  by  the 
king  is  mentioned  in  a  text  of  Yajnyawalcta  (Chap.  IV,  v.  34) ;  and  Lord 
of  the  earth  (mehipali)  and  simitar  regal  titles  are  efUn  mentiouod. 

Is  the  earth  unowned  if  the  king  have  no  property  in  it  t  If  it  be 
allied  that  the  soil  is  not  unowned,  since  the  subject  has  property  by 
occupancy  ;  it  is  asked,  cannot  tho  king  occupy  land  P  The  king  may  ilsa 
have  property  in  the  Und  by  occupancy.  Therefore  the  right,  both  of  tbe 
king  and  the  subject,  in  the  soil,  is  proved  upon  the  concurrent  opinions  of 
Chand&SWABa,  Sbi  CrIshha  TebcXlancaba,  and  many  other  anthors. 

Property  must  he  discriminated  by  occupancy  :  thus,  if  another  invade 
the  land  occupied  by  subjects,  the  king  opposes  him,  and  land  is  occupied 
by  subjects  with  the  king's  cODsent.  Kings  were  created  by  Qod  to  decide 
the  various  contests  between  subjects  conoemiug  occupancy  and  the  like, 
and  to  maintain  just  proceedings  :  therefore  tfae  king,  as  lord  of  his  subjects, 
is  called  lord  of  men  {rurapati).  By  his  own  power,  the  king  preveoti 
others  ftom  seizing  the  land  over  which  be  has  dominion ;  by  his  own 
power,  he  legally  seizes  the  land  over  which  others  reigu :  therefore  he  ii 
not  subordinate  to  the  subject. 

If  a  potent  subject  be  able,  independent  of  the  king,  to  resist  invaden, 
and  even  to  seize  the  lands  of  others ;  shall  his  property  be  deemed  inde* 
pendent  of  the  king !  No ;  for  that  subject  ought  to  be  punished  by  the 
king,  if  he  transgreBS  the  law  :  but  if  tbe  sovereign  be  not  able  to  inflict 
panishmeot  on  him,  even  he  is  king. 

Any  king  who  pays  tribute  to  a  foreign  prince,  is  nevertheless  a  king,  if 
be  do  not  surrender  hia  regal  power.  But  a  person  who  receives  a  villi^ 
from  the  king,  undertaking  to  pay  the  revenue  of  it  in  the  expectation  o( 
benefit  to  himself,  is  an  intermediate  owner  between  tbe  king  and  the  subject 

This  earth  therefore  is  the  cow  which  grants  every  wish :  she  affbrde 
property  of  a  hundred  various  kinds ;  (inferior,  if  the  owner  need  the  assent 
of  another  proprietor j  superior,  if  his  right  precede  assent;)  while  she 
deludes  a  hundred  owners,  like  a  deceiving  harlot,  with  tbe  illusion  of  false 
enjoyment:  fob,  in  truth,  there  ib  no  othee  lord  op  this  earth  but 

ONE,  THE  SUFREUE  OOD. 

The  subject's  property  in  the  soil  is  weaker  than  the  king's,  for  the 

subject  is  weaker  than  the  king  ;  but  it  is  founded  on  the  reason  of  thelaw, 

and  on  settled  us^e :  therefore  the  land  of  one  snbject  ought  not  to  be  soU 

by  the  kiiig  to  another.    But  how  can  this  sale  be  sale  without  ownership, 

•  Thii  ■llodea  to  pMoiopblMl  nasouing  on  the  lelatiaa  betwen  omu«  and  vS»H. 
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siace  the  king  U  owner  of  the  land,  aa  well  as  the  subject  ?  It  should  not 
be  sfGrmed,  that  the  sale  made  b;  one  who  holda  not  such  property  as  ia 
conveyed  by  the  nale,  is  sale  without  owaerahip  ;  for  this  ia  inconsistent 
with  the  opinion  of  those  who  contend  for  a  property  in  the  subject  depend- 
ent on  a  grant  from  the  king.  Thus,  according  to  that  opinion,  the 
Bubject's  property  ia  founded  on  a  grant  from  the  king  as  superior  lord. 
But,  what  difierenoe  is  there  in  the  elfect  of  a  gift  or  sale  f  According  to 
the  opiiiiou,  wherein  it  is  contended  that  the  subject's  property  dependa  on 
the  gift  of  the  king,  so  long  as  the  inferior  property  is  not  granted,  tbs 
land  has  only  one  owner  :  afterwards,  a  double  property  arising,  an  owner 
may  annul  his  own  property,  but  not  the  property  of  another  person  ;  else, 
why  could  not  the  subject  annul  the  king's  property,  by  selling  his  own 
land?  Aocordingly,  the  specifiok  asaeot  of  the  owner  being  the  cause  of 
annulling  property  of  the  same  nature,  the  king  cannot  annul  an  inferior 
property  :  and  this  very  mazim  may  be  maintained  on  the  opinion  even  of 
thoae  who  contend  for  a  property  by  occupancy,  on  the  authority  of  the 
'  text  which  describes  the  earth  as  the  abode  of  living  creatures.  According 
to  this  opinion,  wherein  property  by  occupancy  is  maintained,  if  any  subject, 
occupying  land,  after  some  time  go  to  a  distant  oountiy  without  surrender- 
ing the  land,  can  no  other  peruon  take  the  land  ;  since,  without  his  surrender 
of  it,  his  property  is  not  annulled  ?  The  meaning  of  the  text  which  des- 
cribes the  earth  aa  the  abode  of  living  creatures,  is  positively  this  ;  the 
property  is  his  who  uses  the  land  where  he  resides,  and  while  he  uses  it : 
and  thus,  when  land  belonging  to  any  person  is  sold  by  the  king,  it  is 
a  aale  without  ownership. 

25. 

CiTTXTAHA: — Let  the  judge  declare  void  a  sale  without  ownership, 

and  a  gift  or  pledge  unautlMrized  by  the  mvner. 

It  must  be  understood  from  the  proximity  of  the  terms,  that  the  gift 
or  pledgets  made  by  one  who  is  not  owner   of  the   thing.     Or  the  sufhi  is    . 
omitted  for  the  sake  of  the  metre.    "  Declare  void  ;"  that  is,   the  buyer 
having  received  bsok  the  price,  the  owner  recovers  his  chattel. 

26. 

NiREDA : — The  owner,  finding  a  thing  which  had  been  sold  hy  a 

stranger,  shall  recover  it 

''  Finding  :"  the  term  i»  so  explained  in  the  Sttndcara. 

The  owner  shall  recover  his  own  property,  sold  by  a  stranger,  or  one  who 
■a  not  owner  of  it :  blame  is  imputable  to  the  buyer  ;  it  is  imputable  to  him 
becaa«e  he  bought  not  publickly,  but  bought  the  chattel  without  acquaint- 
ing the  king  or  liis  officers  (37).  If  it  had  been  stolen  by  a  4hief,  he 
must  rentore  the  chattel  if  the  thief  be  not  fonnd,  as  will  be  subsequently 
noticed. 

27. 
Menu  :  —A  gift,  or  sale,  thus  made  by  any  other)  than  the  true  owner, 
must,  by  a  settled  rule,  be  considered  in  judicial  proceedings  as 
not  made. 
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.  How  is  it  called  a  eale,  for  the  word  "  aale"  iniplies  the  act  of  annulling 
former  property  upon  the  receipt  of  a  consideratiou  ;  now  the  former  pro- 
perty cannot  be  anDulled  hj  the  act  of  a  Btiuuger  ?  The  word  "  sale"  is  here 
employed  in  a  uecoudar;  sense,  denoting  the  delivery  of  a  thing,  witU  ttie 
previous  receipt  of  a  oonaideration. 

But  some  argue  that  sale  is  the  act  of  assentirig  to  the  annulling  of  for- 
mer property,  with  the  previous  receipt  of  a  consideration  ;  and  even  gift  is 
the  asaenting  to  the  annulling  of  former  property,  but  without  the  receipt 
of  a  consideration :  and  this  they  hold  to  be  the  sense  of  the  verbs  '  sell' 
and  'give.'  Thus,  by  the  authority  of  the  law,  in  the  case  of  a  perfect  gift 
or  sale,  the  property  of  the  former  owner  is  annulled  by  bia  assenting  to  the 
annulling  of  it :  but,  in  the  present  case,  the  former  property  ia  nob  annulled, 
though  such  assent  be  given,  but  given  by  a  ilranger  ;  for  a  rtranger'a  aaaent 
cannot  annul  property  :  on  the  contrary,  the  giver  or  seller  shall  be  punished. 
The  owner's  assent  to  the  annulling  of  his  own  property  iB  the  cause  of  his 
property  being  annulled ;  and  his  absenting  to  another's  property  is  the 
cause  of  another's  property  ;  not  generally  any  assent  to  the  annulling  of 
former  property,  and  any  assent  to  the  raising  of  a  property  iu  another :  for 
the  cause  and  effect  would  be  interchangeable.  Thus,  on  ^at  opinion,  the 
gift  or  sale  is  truly  the  cause  of  annulling  a  former  property,  and  investing 
another  with  it :  because  gift  ia  the  assenting  to  vest  a  property  in  another, 
thereby  previmttli/  annulling  a  former  property  ;  and  sale  is  the  same,  but 
with  the  previous  receipt  of  a  consideration. 

This  opinion  is  contradicted,  because  it  would  be  inconsistent  with  the 
text;  "  a  gift  or  sale,  thus  made,  must  be  coneidered  as  not  made"  (27). 
When  a  gift  or  sale  subsists,  though  the  ataunt  was  given  by  a  stranger, 
how  is  it  considered  as  not  made  F  With  reference  to  this  question,  authors 
write,  that  gift  is  a.  relinquishment  producing  the  effect  of  vesting  property 
iu  another,  after  annulling  one's  own  property. 

In  the  gift  of  another's  goods,  there  is  not  such  a  relation  between  cause 
and  effect  as  can  produce  a  real  gift:  nor  does  the  law  express,  that  fruit  is 
obtained  by  the  gift  or  one's  own  property  j  for  "  his  own"  is  not  speci- 
fied in  the  teit,  "  who  gives  land,  obtains  land."  It  therefore  follows, 
that  "  not  made"  (27)  may  be  explained,  similar  to  a  gift  or  tale 
not  made,  inasmuch  as  it  produces  no  fruit.  Another  exposition  will 
be  mentioned  in  the  firth  book,  On  Inheritance.  The  conjunctive  particle, 
in  the  text  of  CXtiXyan&  (25),  is  employed  to  comprehend  things  not 
mentioned,  namely,  barter  and  the  rest.  Consequently  the  sense  in  effect  is, 
'  by  the  assent  of  one  who  is  not  owner,  another  has  neither  right  of  pro- 
perty nor  of  poBSesflion.' 

What  is  the  rule  if  the  land  of  a  anhject  be  aold  by  the  king  ?  Why 
does  the  king  sell  it  P  Does  he  sell  it  by  an  act  of  violenoe,  or  to  reoorer  an 
amercement  or  the  likeP  In  the  first  case,  it  is  null  (10)  :  and,  according  to 
the  opinion  of  those  who  hold  that  the  king,  and  not  Uis  subject,  has  pro- 
perty  in  the  soil,  there  is  no  sale  in  the  case  supposed  ;  for  there  is  no  for- 
iner  owner  but  the  king ;  and  the  king,  selling  the  land,  does  not  relinquish 
his  own  right :  therefore,  to  give  possession  to  another  occupant,  and  to  re- 
move the  former  occupant  after  satisfying  him,  some  consideration  must  be 
given  :  if  be,  being  satisfied,  accept  it,  in  that  case  there  ia  no  dispute  ;  but 
if  he  refuse  it,  possession  given  to  one,  of  a  thing  already  possessed  by  ano- 
ther, is  invalid,  like  the  hypothecation  of  a  thing  which  was  already  pledged 
to  another  person. 
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28. 

YXjntawalcta  : — In  all  other  contested  matters,  the  latest  act  shall 
prevail ;  hut,  in  the  case  of  a  pledge,  a  gift,  or  a  sale,  the  prior 
coutra«t  has  the  greatest  force. 

It  should  not  be  aivued,  on  the  superior  force  of  the  earliest  contract, 
as  thuB  orduined  by  YAjnyawalcya,  that  it  may  be  true  of  pledges  ;  but 
the  superior  fotce  of  the  latest  act  should  be  affirmed  in  this  case.  The 
parity  of  this  case  and  of  the  cose  of  a  pledge  is  reasonable ;  otherwise,  why 
should  not  the  king  daily  grant  the  same  land  to  varioos  subjects  F  Nor  cao 
this  objection  b^  reconciled  to  the  law.  This  separate  head  of  judicial  proce- 
dure being  adopted,  because  the  delivery  of  land  by  the  Idng  to  the  subject 
is  not  included  under  the  head  of  contests  on  bouudaries,  the  law  of  pledges 
must  he  extended  to  it,  by  parity  of  reasoning.  Or  it  may  be  answered,  such 
a  bad  ex^tosition  should  not  be  admitted.  Every  forcible  act  b  void :  but  if 
force  be  not  employed  in  this  case,  the  act  is  Tialtd ;  for  every  man  has 
It^ftl  capacity  for  a  gift  or  sale  of  his  own  property.  But  it  would  follow, 
according  to  the  opinion  mentioned,  that  the  seeming  sale  of  the  subject^s 
land  by  the  king  b  valid  :  the  subject  therefore  does  not  receive  its  price  ; 
it  is  received  by  the  Ung  in  hit  oicrn  right :  and  in  that  case,  on  amercement 
is  not  recovered  from  the  subject  hy  a  sa!e  of  la«d  ;  and  the  king  incurs  a 
tunt  of  sin.     But,  on  the  other  opinion,  a  sale  forcibly  made  by  the  king 

In  the  second  case  (where  land  it  told  to  make  good  an  amereement  or  tAe 
titej,  according  to  the  opinion,  wherein  the  king's  sole  property  is  main- 
tuned,  the  amercement  ia  not  recovered ;  as  has  been  already  mentioued. 
According  to  the  other  opinion,  there  b  no  exprai  ordinance  for  the  sale  of 
land  belonging  to  subjects  who  are  missing,  after  the  period  for  the  recovery 
o/tahat  it  due  from  fAem  b  passed  ;  but  the  renson  of  the  law  aulhoricet  iJie 
tale,  since  an  amercement  or  the  like  could  not  otherwbe  be  recovered  : 
therefore  the  king  should  afterwards  compel  the  owner  to  consent  But,  if 
the  owner  be  present,  the  sale  should  he  made  with  hb  consent ;  or,  if  he 
withhold  his  consent,  then  other  punishment  b  proper  :  but,  since  punish- 
ment cannot  be  inflicted  on  absent  persons,  it  is  fit  their  property  should  be 
sold.  When  the  Sole  has  been  completed  by  the  king,  and  the  subject  im- 
mediately attends,  bringing  the  amount  due  from  him  ;  then  indeed  the 
sale  made  by  the  king  is  void,  for  the  owner's  properly  b  not  forfeited. 
The  king  cannot  forcibly  compel  him  to  admit  lft«  «a/e,  saying,  "thu  pro- 
perty hu  been  delivered  by  me  to  such  a  person ;  thou  must  therefore 
conSrm  the  sale,  for  1  will  not  accept  the  amount."  But  if  the  owner  do 
not  then  attend,  thb  sale  aiiumet  the  form  of  a  pumsbment  for  hb  offence. 
Else,  inflicting  other  punishment,  let  the  king  release  hb  property.  Thus 
aome  eepmind  the  law.  It  b  declared  more  fully  under  the  title  of  Contests 
on  Boundaries.     To  enlarge  in  thb  place  would  be  superfluous. 

It  has  been  said,  that  the  buyer  shall  recave  back  the  price  paid,  and 
the  owuer  shall  recover  hb  prop«ly :  shall  the  owner  repay  the  price  ? 

29. 
YAjntawalcta  : — The  buyer  isjuatiGed  by  producing  the  seller :  the 

owner  recovers  his  property,  the  king  receives  a  fine,  and  the  buyer 

receives  back  the  price  from  him  by  whom  the  thing  was  sold. 

The  text  has  been  already  expounded  in  the  first  book  oa  Loans  and 
Payment.    (Book  I,  Chap.  II,  Sect.  IH,  Art,  III}. 
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According  to  the  opinion  of  SiiApiisi,  the  buyer  is  jiutified  by  producing 
the  seller  ;  and  the  owner  recovers,  or  obtains  poasession  of,  hia  own  pro- 
perty. According  to  Vaohbspati  ShaitIoeXbta,  he  recovers  the  right  of 
property.  A  thief  having  acquired  a  property  by  occapant^,  the  owner's 
property  has  been  annulled,  but  is  now  revived  under  th«  authority  of  the 
text ;  "  the  owner  recovers  his  property." 

From  whom  doea  the  king  receive  a  fine?  From  the  person  anbee- 
qnently  mentioned,  namely.  Mm  by  whom  the  thing  was  sold ;  and  the 
buyer  receives  back  the  price  from  the  same.  The  proper^  in  the  thing  is 
revived,  like  property  annulled  by  the  semblance  of  a  gift. 

This  text  being  placed  under  the  title  of  Sale  without  Ownership,  and 
the  expression  "  the  owner  recovers  his  property,"  not  being  otherwise 
pertinent,  the  text  must  be  understood  as  intending  sale  without  owoeiahip. 

30. 

YrIhaspati  : — When  the  seller  has  been  made  to  appear,  and  ha^ 
been  condemned  in  the  law-snib,  let  the  judge  cause  him  to  pay 
the  price  to  the  buyer  and  a  fine  to  the  king,  and  restore  the  pro- 
perty to  its  owner. 
When  he  has  been  condemned  in  the  law-smt,  (when  it  is  proved  that 

he  sold  the  thing,  and  was  not  the  owner  j)  he  shall  be  compelled  to  repay 

the  price,  &c.,  not  upon  a  simple  assertion. 

Here,  the  payment  of  the  price  to  the  buyer  being  required,  what  price 

shall  be  paid  ;  the  price  actu^y  received,  or  the  present  value  of  the  tMng  I 

31. 
NXeedA  : — lu  a  case  of  sale  withoat  ownership,  the  seller  mnst  restore 

the  thing  to  the  owner,  and  pay  to  the  purchaser  the  price  for 

which  it  was  sold,  and  a  fine  to  the  king,  as  directed  by  law. 

This  contradicts  the  childish  supposition  that  the  buyer  is  entitled  to 
the  thing,  and  the  owner  to  the  price  only  ;  for  the  sate  is  void.  "  The 
price  for  which  it  was  sold ;"  the  price  agreed  on  at  the  time  of  the  sale,  and 
received  by  the  seller.  If  any  person  steal  and  sell  a  cow,  and  afterwards 
the  owner,  seeing  the  cow,  clum  her  ;  when  the  price  is  to  be  repaid  to  the 
buyer,  that  very  price  shall  be  recovered,  though  the  value  may  have  been 
dindnished  by  the  cow  being  worn  by  age  :  shall  not  the  price  be  therefore 
recovered,  even  though  the  cow  have  died,  if  the  purchase  be  proved  by 
evidence ;  for  the  buyer  has  a  right  to  the  price,  since  ii  waa  a  sale  without 
ownership  ?  It  may  be  so  :  but  this  distinction,  founded  oo  the  reason  of 
the  law,  is  justly  inferred :  if  the  cow  become  useless  by  age,  still  the  rea! 
owner  must  receive  that  very  cow,  and  the  buyer  receive  the  price  he  paid ; 
but  if  the  cow  become  oseless,  through  the  buyer's  fault,  from  want  of  food, 
OF  from  excess  of  labour,  the  buyer  must  receive  lees  than  the  price,  and  the 
difference  must  be  paid  to  the  owner  of  the  cow  :  it  is  not  the  seller's  gain. 
If  the  cow  have  died  by  mere  accident,  tbe  recovery  of  the  price  is  tlie  buy- 
ers gain,  and  the  ovrner  shall  not  obtain  a  cow  from  the  buyer ;  for  his  cow 
is  lost  to  him,  and  the  law  does  not  show  that  any  equivalent  shall  be  given. 
This  is  pertinent  on  the  opinion  of  S^lapahi. 

But  ule  without  ownership  is  established  with  difficulty  on  the  opinion 
of  those  who  assert  that  » thief  has  property  in  the  thing  stolen ;  for,  aeeord- 
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ing  (o  that  opinion,  a  tHef  has  ownership.  It  is  thus  rtameiUd :  the  thief  a 
ownership  ceasing  when  the  cow  is  recognized  by  the  real  owner,  it  then 
becomes  sale  without  ownership.  If  it  be  so,  is  not  every  sale  a  sale  with- 
out ownership  ?  for  all  sellere,  by  the  act  of  selling,  become  non-owners ; 
since  perpetnal  ownership,  even  after  alienation,  is  nowhere  admitted.  Nor 
sbonld  it  be  argued,  that  "  owner"  may  be  here  nnderstood  ia  the  triple 
sense  of  actual  owner,  of  him  who  annuls  that  ownership  by  sale  or  the  like, 
and  of  him  who  was  not  previously  the  owner ;  for  property  is  annulled  by  a 
sale  made  eveu  by  a  (hief.  To  the  question  thus  proposed,  the  answer  is, 
No  ;  for  there  is  no  difficulty  in  supposing  an  owner  different  from  a  thief  to 
be  poeitiTely  intended  by  the  word  "  owner,"  in  the  expression,  sale  with- 
ont  ownership,  or  tale  by  one  who  it  not  the  ormer.  Of  what  use  is  this  sup- 
pomtjon  P  for  the  difficulty  may  be  removed  by  not  admitting  the  thief's 
ownership  :  and  the  objection  ia  answered  by  asking,  how  can  property  arise 
without  acquisition  by  an  owner  %  The  fallowing  test  shows  that  property 
does  vest  in  a  thief ; 

32. 
NA^KDA  and  the  Visknu-diiermdttera : — ^What  is  acquired  by  servile 

attendance,  gaming,  theft  or  the  like,  or  by  disgoise,  robbery,  or 

fraud,  all  that  is  called  prot>ert^. 

Former  owner,  or  poaestor,  in  a  toit  which  will  be  quoted  from  TkFhas- 
FATi  (33),  most  have  some  meaning  ;  but  if  thieves  luve  not  ownership, 
tha  word  "  former"  would  be  uumeantug,  since  there  would  be  nothing 
to  which  it  conldbe  opposed.  Accordingly,  if  a  person,  having  bought 
at  a  high  price  effects  stolen,  is  dissatisfied  with  liis  pnrchate  ;  and,  after 
the  period  limited  by  law  for  the  rescisiion  ofpurchiue,  discovering  that  this 
sale,  baring  been  made  by  a  stranger,  is  void,  wishes  to  return  the  thing ; 
it  is  not  to  be  returned,  even  though  the  owner  of  the  thing,  who  had  not 
disposed  of  it,  be  dead.  Such  is  the  rule  laid  down  by  VIobespati  bhat- 
TicHinrA.  According  to  his  opinion,  if  a  cow,  which  had  been  stolen  and 
sold,  die,  it  is  lost  to  Sie  buyer ;  for  it  ia  the  loss  of  a  thing  possessed  by  hx'f 
as  property :  therefore,  in  that  case,  he  shall  receive  the  price  from  the  teller, 
on  delivering  an  equivalent  to  the  former  owner  ;  and,  in  the  case  of  a  thing 
stolen,  the  former  owner  receives  an  equivalent,  under  the  authority  of  tha 
law,  if  the  original  thing  be  lost. 

Bnt,  accordlDg  to  the  opinion  of  Sthksksi,  property,  in  the  text  of 
NlsKDA  (33),  intends  the  power  of  disposing  of  the  thing  at  pleasure ; 
uid  the  word  "  farmer"  is  employed  in  tlie  text  of  YbIhaspati,  in  opposi- 
tion to  the  thief  and  the  buyer,  who  are  secondai;  owners,  inasmuch  as 
they  perform  acts  of  ownership.  It  is  a  bad  role,  in  the  case  of  effects 
stolen  and  sold,  that  a  buyer,  discovering  the  theft,  and  desiring  to  retnm 
the  effects,  may  not  return  them.  Thus  a  buyer  discovering  the  theft,  and 
desiring  to  restore  the  effects,  but  forbidden  by  the  king  or  the  arbitrators, 
keeps  Uie  effects  and  returns  to  his  house ;  after  some  days  the  owner  comes 
and  claims  the  effects,  and  the  thief,  who  had  clandestinely  sold  them  ia 
dead  ;  in  this  case  the  effects  are  the  former  owner's,  and  the  buyer,  though 
not  in  fault,  would  be  a  loser  by  restoring  the  effects  without  receiving  tiie 
foil  price.  He  does  not  incur  blame,  wherefore  he  should  lose  half  the 
price,  as  in  the  case  even  of  a  thing  publickly  bought  j  for,  on  discovering 
the  theft,  he  was  willing  to  return  the  effects. 

Some  bold,  that  there  is  no  difficulty,  if  the  producing  of  the  seller 
(29)  be  exphdned  discovering  the  theft  <^  the  seller,  that  is,  making     it 
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koown  to  the  king's  officeia,  or  to  arbitrators  or  tbe  like.  Therefore,  in  thu 
case,  the  buyer  informing  the  king  that  the  seller  is  a  thief,  may  recover 
the  price.  No  difference  results  from  the  two  opinions ;  but,  tbe  text  of 
NIbbda  being  the  sole  f^nnd  for  admitting  suck  property,  the  practice, 
exhibited  in  explaining  the  opinion  maintained  by  VACHEsrATi  bhattI- 
i1\  is  bad.  la  there  nut  a  difference  in  the  result  of  these  opinions ; 
^,  according  to  SulapXni,  it  is  not  the  buyer's  loss,  if  the  cow,  which  had 
stolen  and  sold,  die  ;  for  it  is  not  the  accidental  loss  of  wliat  was  pna- 
id  by  him  as  property  ;  but,  according  to  Vachrseati  bhattacharta,  it 
e  buyer's  loss,  for  it  is  tbe  loss  of  what  was  possessed  by  him  as  property) 
for,  the  sale  being  null,  because  it  was  a  sale  without  ownership,  it  is 
Ten  on  the  opinion  of  Vachesfati  bhattachabya,  that  tbe  loss  shonid 
on  tbe  thief.  Consequently,  the  cow  being  dead,  there  b  no  present 
irtunity  of  investigating  the  property  ;  but,  the  price  not  being  lost  by 
same  accident,  the  buyer  has  a  tight  to  it.  According  to  the  opinion  of 
lESPATi  BHATTAOHiRTA,  if  the  price  of  the  thing  sold  be  fortuitously 
and  it  afterwards  appear  to  have  been  a  sale'withont  ownership,  is  it 
improper  to  investigate  the  property,  and  require  compensation,  since 
moneyislost?  Even  according  to  the  opinion  of  SuLAPiifi,  is  notthe 
unaccountable,  since  it  was  lost,  while  it  yet  belonged  to  the  buyer  1 
in  a  simihtf  case,  if  the  cow  be  living,  shall  she  not  be  received  back  by 
hief,  since  the  sale  is  void,  being  made  without  ownership  ?  If  a  thing 
d  to  an  artist,  and  not  restored  by  him,  be  lost  by  accident,  it  is  tiie 
it's  lossj  for  there  is  no  fault  in  the  artist ;  but  if  it  be  lost  after  the 
lated  period  for  repairing  it,  Ac,  it  Is  the  artist's  loss,  for  his  exceeding 
tipulated  time  is  a  fault  (Chap.  I,  v.  63).  So  the  thief,  committing  a 
t  by  selling  the  goods  of  another,  must  repay  the  price  even  though  the 
3  be  lost :  but  if  they  were  bought  with  previous  knowledge  of  the  theft, 
irice  of  those  goods,  should  they  be  lost  by  accident,  is  not  to  be  repaid  ; 
>otb  are  criminal.  Even  in  the  case  of  the  death  of  a  cow,  which  had 
stolen  and  sold,  the  owner  shall  recover  an  equivalent  from  tbe  thief  ; 
le  is  criminal,  as  an  artist  who  exceeds  the  stipulated  time  b  faulty.  If 
said,  the  thief  is  criminal  in  regard  to  the  owner,  because  he  may  be 
accused,  "  wherefore  has  my  cow  been  delivered  to  another  !"  But  how 
criminal  in  regard  to  the  buyer,  to  whom  he  delivered  the  cow  ;  for  he 
I  a  contract,  receiving  the  price  on  the  delivery  of  the  thing  1  Even 
>uyer  can  arraign  him.  For  example : "  be  b  dishonest  in  having  taken 
money,  giving  me  another's  proper^,  which  cannot  long  remain,  and 
ich  is  therefore  nnGt  for  my  intended  uses :  why  did  he  not  keep  it  at 
aer 

da  opinion  should  be  received  as  the  settled  rule :  the  several  opinions, 
ously  noticed,  were  mentioned  for  the  sake  of  illustration .  To  enlarge 
d  be  superfluous. 

c.  II, — On  theProductionof  the  Seller,  and  Justification 
of  the  Buyer. 
33. 
lASPATI : — ^WbeD  the  former  possessor  shall  come  and  prove  his 
operty  in  tbe  thing  bought,  let  the  puichasw  produce  the  seller ; 
r  thus  may  ho  clear  himself. 
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The  Betndeara  explains  "  tke  former  posseseor,"  the  person  who  vaa 
ownitr  of  the  thing  before  the  theft,  or  who  hftd  power  to  dispose  of  it  at 
pleasure  :  "  the  principal"  here  signifies  the  seller.  The  Jegislater  means 
the  principal  in  the  sale. 

34. 
YiiNTAWALCYA : — He  who  has  purchased  the  gooda  of  (mother,  which 

had  been  lost  or  stolen,  must,  when  accused  by  the  owner,  cause 

the  thief,  or  other  pkreon  who  a<^  them,  to  he  apprehended :  but 

if  cirewmetaTicea  of  time  or  place  prevent  hia  appreheneion,  the 

buyer  must  himself  restore  the  goods. 

He  n^ho  has  acquired,  or  obtained  b;  purotiase  or  the  like,  the  goods  of 
another  lost  and  seized  or  stolen,  being  accuaed  by  the  original  owner,  (this 
should  be  aupplied  in  the  text,)  must  cause  the  man  who  stole  them,  in 
other  word*  the  man  who  sold  them,  to  be  apprehended  by  the  king's 
officers  :  he  must  oanse  him  to  be  seized.  But  if  he  cannot  cauie  him  to  be 
apprehended,  being  prevented  by  oiroumatancea  of  "  time  or  place,"  that  is 
by  the  death  or  absconding  of  the  seller,  or  the  like ;  in  that  case,  the  buyer 
must  himself  reetore  the  goods,  when  the  owner's  property  in  them  is  prov- 
ed. Such  ia  the  exposition  approved  by  CBANDfenw^RA.  "  Cause  to  be 
apprehended,"  is  explained  by  some,  abow,  or  point ;  for  the  verb  grcA, 
take,  ia  used  in  the  sense  of  know. 

The  goods  must  be  thas  restored  withont  receiving  back  the  price,  if 
the  purchase  was  privately  made ;  but  not  so  if  the  porohase  was  opeuly 
made. 

35. 
CAttAtana.  : — Either  let  a  man  make  an  open  purchasein  anciaaembly 

of  people,  or  let  him  produce  the  seller ;  but  let  time  be  given  him 

for  the  production  of  the  seller,  according  to  the  ndtaaber  of  yiSjajiae, 
2.    Having  offered  to  produce  the  seller,  if  be  afterwards  tender  proof 

of  a  fair  sale,  let  the  judge  require  the  production  of  the  seller ;  ' 

there  is  no  use  of  such  proof  of  a  fair  sale  by  the  defendant,  who 

fird  offered  oTioVier  justification. 

By  proving  an  open  purchase,  or  by  producing  the  seller,  let  the  buyer 
vindicate  his  innocence.  CHAVstswAaa. 

Consequently  the  alternative  of  an  open  purchase  and  production  of  the 
aeller  denotes  mutual  opposition.  It  rollows,  that  the  same  exemption  from 
making  good  the  effects  himself,  which  the  buyer  obtains  by  producing  the 
seller,  is  also  aUowed  in  the  case  of  an  open  purchase.  Let  him  prove  his 
innooence,  and  therefore  be  exempt  from  penalties. 

"  An  open  purcbaae ;"  a  purchase  known  to  arbitrators  and  to  the  king's 
officers.  "  Let  time  be  given  him  for  the  production  (if  the  teller  .■"  if  iha 
seller  reside  in  a  distant  country,  he  cannot  be  produced  at  the  instant ;  let 
time  be  allowed  for  that  purpose,  and  lot  the  recovery  of  the  thing  be  so 
long  deferred,  "  according  to  the  number  of  g^atuu  .■"  lot  so  mnoh  time  be 
given  as  is  requisite  to  travel,  going  and  returning  so  many  ytSjanas  as  is  the 
distance  to  the  seller's  reudenoe. 

00 
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"  Havin;  offered  to  produce  the  seller,  4c."  (35,  2) :  the  buyer,  when 
Unt  accused,  baTing  said,  "  I  will  produce  the  mau  from  whom  I  received 
the  thing,"  arterwarda  aays,  "  many  persons  know  of  my  purchasing  it ;"  in 
that  case,  his  first  and  second  plea  diSering,  on  which  plea  shall  tlie  deci- 
sionreatl  To  that  queatioii  the  answer  is  thia  :  "there  is  no  uie  in  his 
proving  an  open  purchase  "  that  is,  upon  such  proof  he  will  not  he  held 
innocent :  Ut  the  judge  require  the  production  of  the  seller.  This  interpre- 
tation agrees  with  the  Retndcara. 

It  must  be  considered,  that  the  text  profides  against  dishonesty.  There- 
fore, if  the  buyer,  first  underlahing  to  produce  the  seller,  %o  to  fetch  him  ; 
but  the  seller  happening  to  be  dead,  the  buyer  returns  and  says,  ''  the  seller 
is  dead,  bat  all  the  witnesses  named  know  that  the  tbinj^  was  bought  from 
him ;"  in  that  cane,  if  all  the  circumstances  be  proved,  the  decision  most 
depend  on  the  fairness  of  the  sale ;  but  otherwise,  it  depends  on  the  pro- 
duction of  the  seller. 

Aocordincrto  VIchespati  Mibsa,  the  text  merely  exhibits  the  natural 
inference.  Thus,  when  the  buyer  saya,  "  I  bought  this  thing  of  D^vadatta, 
and  all  know  the  purchase  and  the  commodity  bought ;"  the  seller  must  be 
^prehended,  for  thus  may  the  sale  be  proved.  But  if  the  seller  be  not 
forthcoming,  the  justification  of  the  purchase  must  depend  on  its  publicity  : 
and,  according  to  this  opinion,  the  necessity  of  proving  a  fair  parohase  surely 
follows  in  case  of  the  seller's  death,  as  aborementioned. 

If  the  buyer  first  plead  that  the  sale  is  publickly  linown,  and  afterwards 
offer  to  produce  the  seller,  bow  is  the  law  settled  in  this  caseP  Since  the 
text  requires  the  production  of  the  seller,  when  the  sale  is  pleaded  after 
offering  to  produce  the  seller,  and.since  the  oircumstanoes  of  the  case  are 
here  reversed,  therefore  proof  of  a  f^sale  should  be  required. 

If  it  be  argued,  that  the  reason  of  the  law  showa  the  production  of  the 
seller  to  be  requisite  in  all  cases,  for  Misra  toys,  it  is  by  producing  the 
seller  that  a  fair  sale  may  be  proved  ;  but,  according  to  the  Setnacara, 
the  first  plea  shoi^^be  tried  : — some  reply,  that  the  result  of  the  different 
expositions  of  both  Suthors  is  the  same,  and  it  should  be  so  admitted :  thus, 
^  if  the  sale  be  first  pleaded,  and  the  production  of  the  seller  be  afterwards 
*  offered,  both  proofe  should  be  received  ;  for  there  is  no  ordinance  for  fleet- 
ing either  proof,  nor  is  it  consistent  with  the  reason  of  the  law. 

What  shall  be  the  decision  If  the  defendant,  failing  in  one  proof,  suc- 
ceed in  the  other  p  The  defendant,  anyhow  clearing  himself  from  snspicion 
of  theft,  gains  his  cause  ;  and  this  may  be  effected  by  either  proof.  By  fail- 
ure in  which  of  them  could  his  success  be  prevented,  since  both  are  severally 
declared  by  the  law  to  be  admissible  proofs  io  justification  of  purchase  ? 

What  is  the  mode  of  proceeding,  when  a  real  thief,  employing  varions 
methods  to  conceal  the  theft,  advances  several  pleas  at  aeveral  times  P  Id 
reply  it  is  asked,  how  is  the  theft  ascertained,  unless  he  fail  in  the  proofe 
required  by  the  law  P  If  it  be  said,  this  is  inconsistent  with  the  exposition 
of  the  text  of  ClrriTAHA  according  to  the  Setndcara,  for  proof  of  a  fair 
purchase  is  in  such  case  pronounced  inadmissible  ;  it  is  answered,  the  expo> 
ution  of  the  text  should  be  considered  as  supposing  knavery;  therefore, 
when  knavery  is  obeerred,  the  cause  must  be  tried  on  the  first  plea ;  but  if 
'  110  knavery  appear,  it  may  be  tried  upon  any  of  the  pleas :  such  is  the  troe 
sense  of  the  text  according  to  tho  Setndeara  ;  and  the  production  of  the 
seller  and  the  pnof  of  a  fair  sale  are  not  exclusively  intended  by  the  text. 
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Here  it  slioiild  be  noticed,  tli&t  when  the  cause  b  tried,  if  the  defendant 
be  able  to  write,  the  judge  ehould  require  all  hia  pleas  in  writing,  and 
a  written  declaration  that  he  has  no  other  plea :  afterwards,  should  he 
offer  another  plea,  be  is  evidently  disposed  to  knavery.  This  we  hold  to  be 
proper. 

36. 
Menu  : — He  wlio  has  received  a  chattel  by  purchase  in  open  marked 

before  a  namber  of  men,  justly  acquires  the  absolute  property  by 

having  paid  the  price  of  it. 

The  place  where  things  are  sold  (vieriyanti),  is  the  mai&et  fvicraya) : 
he  who  there  buys  a  saleable  commodity  iu  the  presence  of  persons  trans- 
acting any  business,  thereby  justly  acquires  the  absolute  property,  justified 
by  purchase  itoBx  one  who  eelk  without  ownership,  because  the  seller  receives 
the  price  from  him.  So  CuLLticABHAiTA,  who  reads  in  the  third  measure  of 
the  veise,  vitudd'ham  hi  instead  of  vimdd'hah  ti/dt.  He  makes  it  evident 
that  the  word  vicraya,  formed  on  a  suffix  denoting  locality,  signifies  a  mar- 
ket. He  considers  this  text  as  bearing  the  same  import  with  the  text  of 
Marichi  (66).  "Received  by  purchase:"  purchase  Aere  intends  receipt 
of  a  thing  for  a  price  piud  under  Uie  name  of  purchase. 

It  appears  from  this  interpretation,  that  the  buyer  is  not  faultless  if  the 
purchase  was  made  in  any  other  place  than  an  open  market,  and  before 
credible  persons,  who  are  not  ofiiceis  employed  by  the  king.  But  ample 
men  thos  interpret  the  text ;  "  He  who  has  received  a  chattel  by  sale,  as 
the  cause  of  rKtipt,  before  a  number  of  ^respectable  persona,  is  justified  by 
the  luiown  open  purchase,  and  legally  acquires  the  property."  The  suffix  of 
the  word  vimddha  is  in  the  neater  sense.  But,  reading  vUuddhatwam 
instead  of  msudd/uiTn  hi,  the  sense  is  obvious.  In  the  text  (So),  a  place  of 
trade  is  mentioned  approximately  ;  for  sales  and  purchases  can  hardly  be 
transacted  anywhere  but  in  a  place  of  trade  :  and  thence  jt  is  deduced,  that 
a  parchase  secretly  made,  in  a  man's  own  house  or  the  like,  is  defective. 
The  word  evla,  signifying  a  number  of  persona  of  the  same  rank,  in  this 
text  conveys  a  limitation  :  consequently  men  equal  iu  rank,  being  respected 
persons,  are  meant.  The  term  is  explained  by  Aheba,  geuns,  or  multitude 
of  similar  beings.  It  is  used  by  accurate  speakers  in  the  sense  of  near  neigh- 
bours. According  to  this  opinion,  a  purchase  anywhere  made  before 
respectable  persons,  is  an  open  purchase  ;  and  there  is  no  fault  in  the  buyer. 
tZkinsequently  the  meaning  is  this ;  neither  the  defect  of  a  private  purchase 
grounded  on  the  want  of  evidence,  nor  the  suspicion  of  having  purchased 
tiie  chattel  knowing  it  to  have  been  stolen,  exists  in  the  case  of  a  purchase 
made  before  respectable  persons  ;  and,  if  a  puichade  made  after  registering 
the  name  of  the  seller  and  of  his  ancestors  to  the  third  generation,  and  his 
place  of  abode,  be  faultless,  and  not  otlierwise,  then  it  is  proper  that  the 
parchase  should  be  made  in  the  presence  of  the  king's  officers ;  and,  the 
king's  officers  being  stationed  for  the  government  of  the  country  at  large,  it  ia 
proper,  for  the  purpose  of  avoiding  much  trouble,  that  the  purchase  be  made 
in  a  place  where  many  purchases  and  sales  are  trausacted,  namely,  in  a  mar- 
ket. But  no  ordinance  appears  to  prove  thb  clearly.  The  difference 
between  the  two  opinions  should  be  fully  examined  by  the  wise. 

Crandeswaba  reads,  "  he  is  justified  by  the  purchase"  (ta  virnddfuu 
tuj,  and  explains  the  text   (36)   "  he  who  receives  a  chattel  in  open 
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market,  before  an  assembly  of  respectable  peisons  oonducting  judicial  proco- 

dure,  is  legally  jnsttfied  by  the  purchase,  and  obtaina  the  property  frim  Ac 

teller."     Consequently,  according  to  his  opinion,  the  role  does  not  direct 

the  purchase  to  be  made  before  the  king's  officers ;  for  arbitrators,  as  weQ 

as  officers  employed  by  the  king,  conduct  judicial  procedure,  since  this  tenn 

denotes  the  trial  of  causes  :  and  the  epithet  of  respectable  would  be  Kuper- 

fluous,  if  king's  officers  were  intended  by  Chand^bwara  in  the  ezpreasion 

"  conducting  judicial  procedure  ;"  for  persons  not  respected  are  not  appoiat- 

ed  by  the  king  to  be  his  officers  :  their  appointment  would  be  useless,  ranee 

— ^  persons  are  not  capable  of  conducting  affairs.   Neither  is  the  superiority 

lug's  officers,  appointed  for  other  business,  above  principal  BrahnoM* 

the  like,  consistent  with  the  reason  of  the  law  j  and  the  same  sense  is 

ided  when  persons  conducting  judicial  procedure  are  mentioned,  as  wbtn 

's  officers  are  specified. 

''hy  not  rely  on  the  derivation  of  the  word  in  the  sense  of  locality  P  This 
ction  is  not  proper ;  for  derivativeB  in  this  form,  from  words  of  this 
I,  ara  regularly  used  in  another  sense.  But  if  that  derivative  sense  be 
itted,  in  the  apprehension  of  the  word  being  otherwise  superfluous,  sils 
f erred  from  what  follows.  Consequently,  market  is  mentioned  as  an 
knee  only  :  if  a  purchase  be  made  before  principal  persons,  there  is  no 
nction,  whether  it  be  in  a  market,  or  in  any  other  open  place  ;  and, 
rding  to  this  opinion,  the  text  must  be  supplied,  "  he  is  leg^y  justified 
hefaimeu  of  the  purchase."  But  practice,  in  some  places,  justifies 
sale  made  in  the  midst  of  the  town  and  in  the  presence  of  respectable 

3113. 

must  be  considered  that  the  king's  oEBcers  are  few,  and  respectable 
ons  are  surely  numerous  in  every  town.    Consequently,  if  it  be  directed 

every  sale  be  made  in  the  presence  of  those  few  persons,  they  become 
manner  acquainted  with  the  sellers  by  frequently  seeing  them  :  batif 
e  in  presence  of  many  different  persons,  these,  bemg  only  now  and  then 
ent  at  sales,  do  not  become  acquainted  with  the  persons  of  sellers : 
efore  it  is  proper  that  purchases  be  made  before  the  kiuffe  officen 
le  king,  considering  this,  forbid  sales  to  be  otherwise  made  ;  then,  con- 
ring  the  king's  command  as  cogent,  this  form  should  be  observed,  with- 
questioning  whether  it  be,  or  be  not,  ordained  by  the  law  ;  and  if  the 
ness  of  buying  and  selling  be  not  obstructed  by  this  formality,  theu 
it  should  be  observed.    To  expatiate  would  be  snpeifluons. 

37. 
WfAWALCTA ; — The  owner  shall  recover  hia  property  sold  by  a 
T&nger :  blame  ia  imputable  to  the  man  who  buys  not  publicklj; 
nd  he  incurs  the  guilt  of  Uiief,  if  he  buy  from  a  very  low  man,  in 
secret  place,  at  a  very  cheap  rate,  and  at  an  improper  time. 

:  the  purchase  he  clandestine,  blame  is  imputable  to  the  buyer :  such  il 
construction.  "  If  he  bny  from  a  very  low  man,"  Ac,  is  a  distioct 
kse.  CHANstsvABt  thus  comments  on  tiie  text;  "from  a  very  lo» 
,"  not  likely  to  be  the  owner  of  that  chattel ;  "  at  an  improper  time," 
at  the  proper  hours  of  sale.  Consequently  he  who  buys  from  a  veiy 
man,  clandestinely,  at  a  very  cheap  rate,  disregarding  proper  time,  is  a 
f ;  Buclt  13  the  sense  of  the  phniae. 
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Is  ft  pnrcluwe  made  under  any  one  of  those  cu-cnnutancea  panuhable  as  a 
theft,  or  a  pnn^iase  made  under  all  tboee  circamstances  P  Not  the  first ; 
for  "  in  a  secret  place"  vould  be  superfluous,  since  the  same  results  also 
from  the  preceding  phrase  ;  and  even  a  purohaso  made  befon  the  king,  at 
an  improper  hour,  would  be  criminal.  Not  the  latter  ;  for  a  purchase  made 
at  a  proper  time,  even  though  at  a  very  cheap  rate,  from  a  vei^  low  man, 
and  in  a  secret  place,  would  be  faultless.  To  the  question  thus  proposed 
the  answer  is,  this  half  of  the  teit  shows  defects  incident  to  purchase  though 
proved  ;  therefore  each  ofthe  drcnniEtances  mentioned  are  causes  of  defect. 
"  In  a  secret  place,  at  an  improper  time,"  are  distinguished  :  therefore  a 
purchase  made  in  the  middle  of  the  night,  even  in  preeenoe  of  the  king's 
officers,  b  defective ;  for  even  those  officers  are  not  respectable,  consenting 
to  the  sale  of  effects  which  they  kuow  to  have  been  stolen.  A  secret  puf 
chase  is  therefore  separately  mentioned  to  denote  such  a  distinction. 

It  roust  be  considered,  that  there  is  no  offence,  if  it  be  fully  ascertidned 
by  five  respectable  persons,  that  the  thing  was.  given  to  this  low  man  by 
some  considerable  person  J  and  if  urgent  necessity  be  folly  proved,  there  is 
no  offence  in  a  voluntary  sale,  even  at  a  very  low  price  ;  nor  is  there  any 
offence  on  the  part  of  the  buyer,  even  thou^  the  pnrcluue  be  made  in  the 
middle  of  the  night,  if  the  tldng  was  thus  sold  from  apprehension  of  tJie 
sdler's  kinsmen,  but  in  the  presence  of  honest  and  respectable  persozis  ;  and 
eveu  in  the  case  of  a  purchase  privately  made,  if  the  seller  acknowledgo  the 
sale  and  the  buyer's  innocent  intention,  there  is  no  offence.  The  king,  from 
hia  own  judgment,  should  apply  to  each  case  what  agrees  with  the  reason  of 
the  law ;  for,  "  if  no  decision  were  made  according  to  the  leasoa  of  the  law, 
there  might  be  a  failure  of  justice." 

38. 
NXrbda,  :— He  who  buys  anything  from  a  slave  withont  authority 

frotn  his  master,  from  a  man  not  of  a  good  character,  in  private, 

at  a  very  lo^  price,  and  at  an  unSt  horn*,  becomes  on  accomplioa 

of  the  man  who  stole  it 

If  a  slave  intrusted  with  a  chattel  for  transport  or  custody,  having  it  io 
his  power,  sell  it,  he  is  a  thief  ;  si:d  so  is  the  buyer  also  :  but  if  the  owner 
authorize  the  sale,  there  is  no  offenue.  It  must  be  considered,  that,  on  what- 
ever occasions  (for  the  support  of  the  family  or  the  like)  a  debt  contracted  by 
a  slave  would  be  payable  by  his  master,  the  sale  of  his  msster'a  property, 
for  the  same  purposes,  is  v^d.  The  expression  "  without  authority  from  his 
master,"  intends  a  case  not  attended  with  such  circumstances  :  and  the  same 
sense  ^ould  be  ascribed  to  the  text  of  Menu  ;  "  A  contract  made  by  a  penon  ' 
tritAout  authority  it  utterly  nuU"  (1 1). 

"Slave"  is  here  employed  in  the  general  sense  of  any  dependent  person : 
therefore  a  purchase  made  from  a  son  or  the  like,  is  defective  ;  but  if  a  man 
buy  with  the  knowledge  of  the  owner's  having  authorized  the  sale,  there  is 
no  offence. 

39. 
CjCttXtana.  : — The  defendant,  not  cleariy  proving  an  open  sale  to 

him,  or  not  pointing  out  the  seller,  shall  be  made  to  deliver  the 

thing  claimed  and  to  pay  a  fine. 
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JuatificatioQ  of  the  purchase  conRista  in  the  proof  of  an.  ope»  aala.  He 
shall  be  made  to  pay  a  fine,  as  a  thief.  In  tbia  case,  the  buyer  is  not  joad- 
iied  :   Uit:iu  propounda  the  fine  which  the  king  receivea,  aa  declared  in  the 

test  of  YijNTAWALCVA  (29), 

40. 
J : — If  indeed  ha  be  a  near  kinsmftn  of  the  owner,  be  shall  be 
id  six  bundred  pands;  but  if  be  be  neither  bis  kinsman,  nor  a 
imant  under  him,  be  commita  an  oSence  equal  to  larceny, 
udl  be  fined"  {acalidrya),  aholl  be  amerced.  "  A  near  kiosman  of  ihe 
himself  (iwdnuaj/a)  ;  a  son  or  other  nMr  tektion  of  the  owner, 
hundred  ;"  pandi  most  be  understood.  "  Not  his  kinsman  ;"  not 
i  to  the  owner.  "  Not  a  claimant  under  him"  {anapatara) ;  not 
I  taken  it  by  authority  of  a  kinsman  :  the  taking  of  it  ia  (he  remoral 
ira)  uf  it  from  the  house  of  the  owner.  Hence,  he  who  sells  the  pro- 
of another,  being  related  to  him,  shall  be  fined  six  hundred  pmidt : 
'.  that  seller  be  neither  related  to  Uke  owner,  nor  become,  through  a 
an  of  the  on^-ner,  receiver  of  that  chattel  t^en  from  the  hooae  of  the 
,  but  himself  be  the  taker  of  it,  he  shall  be  punished  as  a  thief :  if  the 
zlement  of  the  chattel  be  the  act  of  another,  and  the  seller  be  nnallied 
owner,  he  shall  be  fined  even  in  a  larger  sum  than  six  hundred  pani». 
The  Retnaeara. 
fine ;"  an  amercement  of  six  hundred  pandi.  He  shall  be  fined  ;  a 
ball  be  levied  (avahdrya)  on  him.  The  etymology  of  the  term  man- 
'}Sf  '  he  in  whom  there  is  a  relation  {anioayi^  with  the.  owner  himself 
;'  that  is,  a  son,  and  bo  forth,  including  brothers  and  the  rest ;  for  it 
dedared  by  CuLLficiBSATTi.  A  seller,  into  whose  hands  the  chattel 
rt  been  removed  or  transferred  from  the  house  of  the  oumn-  by  another 
I  kinsman  of  the  owner ;  such  a  seller,  tee  say,  not  being  related  to  the 
,  commits  an  offence  equal  to  larceny.  If  the  sale  of  a  chattel  traos- 
into  hia  hands  by  a  sou  or  other  kinsman  of  the  owner,  be  made  by 
it  related  to  the  owner,  he  Hhall  be  punished  in  another  mode  :  on  this 
istion  arises,  to  satisfy  which  the  commentator  adds,  *  if  the  embeole- 
be  the  act  of  another,  and  the  seller  be  unallied  to  the  owner  (for  the 
>f  the  privative  "  a"  ranst  be  understood),  he.  shall  be  fined  even  in  a 
sum  than  eix  hundred  patUU.'  By  the  particle '  even'  it  is  intimated, 
larger  fine  than  six  hundred  pan&a  is  founded  on  the  reason  of  the  law. 
ling  to  this  opinion,  the  rule  concerning  a  sale  without  ownerahip,  by 
lallied  to  the  owner,  is  two-fold. 

the  author  of  the  Calpateru  says,  that  by  which  a  thing  depi^ 
irali)  or  m  trawferred,  is  a  claim  or  title  {apatara),  as  acceptance  and 
th  :  he  who  has  not  such  a  claim  or  title,  b  not  a  claimaiit  under  the 
.  If  the  property  of  another  be^  sold,  without  acceptance  of  donation 
ler  claim  under  him,  by  one  not  related  to  him,  the  seller  shall  be 
ted  as  a  thief. 

1  this  interpretation  is  approved  by  BoiaDBi,  the  MitPhdlit'hi,  and 
ist.  MisBA  also  fully  approves  it ;  and  according  to  this  opinion,  the 
uncerning  sale  without  ownership,  by  one  unallied  to  the  owner,  is 
,  and  there  is  no  distinction  of  embezzlement,  or  no  emheszlemeDt  by 
man  :  however,  the  term  "  claimant  under  him,"  becomes  superfluooa 
ling  to  this  interpretation ;  foi  if  a  man  sell  property   obtained  by 
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acceptanceor  donation  orthelike,  it  isnot  sale  without  owoerahip,  since  the 
efiecta  hod  become  his  property  bj  the  acceptance  of  donatioa.  Considering 
thi8  objeotioQ,  the  author  of  the  Setndatra  has  approved  another  interpre- 
tation. CDLLdOABHATTFA  expounds  the  word  apasara,  acceptauce,  purchase 
or  Uie  like :  he  to  whom  do  such  title  has  been  given  by  the  aon  or  other 
near  kinsman  ofthe  owner,  is  not  a  claimant  under  him  (anapasara).  Con- 
eequently,  he  has  nearly  followed  the  opinion  of  the  Hetvacara.  When  ihe 
eon  or  near  kinsman  of  the  owner  is  giver  or  seller,  there  is  a  ground  of 
olaim  :  even  on  the  opinion  of  the  author  of  the  Calpaleru  and  the  rest,  this 
interpretation  may  be  adopted  ;  for,  in  answer  to  the  quention  from  whom 
accepted,  the  owner  must  not  be  assumed,  but  his  son  or  near  kinsmaUj  else 
the  term  CanapataraJ  would  be  unmeaning  ;  aud  if  a  term  can  beoome 
pertinent,  it  should  not  be  considered  as  a  enperfluouB  term,  expresaive  of 
what  is  naturally  inferred.  Consequently,  the  opinions  of  all  authors 
coincide. 

The  son,  or  other  kinsman,  who  had  given  or  sold  the  thing  to  the  person 
who  sells  it  again  without  ownership,  ^11  be  amerced ;  for  he  causes  the 
Bale  without  ownership  to  be  made.  Or  this  is  intimated  by  the  author  of 
the  Setndcara, '  if  the  embezzlement  be  the  act  of  another,  &c.'  for,  if  a 
thing  obtained  by  purchase  from  a  kinsman  who  embezzled  it  be  sold,  the 
kinsman,  who  first  sold  it  to  the  lail  vender  shall  be  fined  six  hundred  panics  ,' 
and  it  appears  from  the  particle  "  even"  or  "  also,"  that  the  seller,  who  bad 
purchased  it  from  a  kinsman,  shall  be  amerced. 

It  must  be  considered,  that  if  a  eon  or  other  kinsman,  secreting  any  pro- 
perty, sell  it  through  an  intermediate  person,  tlie  seller  shall  not  be  pun- 
ished as  a  thief,  but  shall  be  amerced  in  uz  hundred  pandt,  or  the  like :  SJid 
the  intermediate  person,  being  in  fact  a  substitute  only,  shall  not  incur 
the  punishment  of  a  sale  without  ownership,  but  receive  severe  reproof  or 
other  reprehensioD  suitable  to  such  improper  couduot ;  but  the  man  who 
sold  the  thing  throagh  au  intermediate  person,  incurs  the  ameroemenfe 
mentioned. 

41. 
Mxsu : — 'By  this  rule  shall  that  man  he  punished  who  ignorantly 

makes  a  sale  without  ownership ;  but  if  he  knowingly  do  bo,  he  is 

liable  to  the  punishment  of  larceny. 

Attributed  by  CHtin>iswARA  to  MsNir,  but  inserted  by  ViSRA.  after  the 
texts  of  Mend,  premising  the  word  "  so."  Is  it  not  inconsistent  with  the 
following  test,  which,  declaring  innocent  the  sale  of  another's  property  ia- 
advertantly  made,  shows  that  Uiere  shall  be  no  puni^ment  ? 

42. 
Maiaya  Purdna: — That  man  who  ignorantly  sells  the  goods  of 

anoiiier  is  free  from  offence ;  but  if  he  knowingly  do  so,  be  is 

liable  to  the  punishment  of  larceny. 

CHAMDiswA.BA  explains  free  from  oETenoe,  exempt  from  capital  pnnish' 
nent,  not  exempt  from  amercement. 

What  is  the  meaning  of  the  terms  "  by  this  rnle"  (40)  1  Misra  replies : 
he  who  ignorantly  sells  the  property  of  another,  shall  be  punished  with  an 
amercement  of  six  hundred  pandt ;  but  he  who  knowingly  sells  another'a 
proper^,  shall  be  punished  as  a  thief,  by  mutilation  and  the  like. 
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Shall  the  man  who  inadrertently  sella  tlie  property  of  another  be  fined 
siibundred  pands,  whetlier  he  be  a  kinsman  of  the  owner  or  cot  ?  Some 
hold  that  a  kiaeinan  of  the  owner,  who  ignorantly  sells  property  not  hia 
own,  shall  be  fined  six  hundred  panai ;  but  knowingly  selling  it,  he  shall  be 
punished  as  a  thief:  and  if,  not  being  a  kiir^man,  a  roan  ignorantly  stU  thg 
property  of  another,  he  shall  be  punished  as  a  thief  ;  but  if  lit)  willingly  sell 
it,  the  law  knowing  no  greater  punishment,  be  aball,  iu  that  case  aluo,  he 
pnuisbed  as  a  thief ;  aud  the  meaning  of  the  text  is,  "  by  this  rule,  that  it, 
"  by  a  pecuniary  fine  of  six  hundred  ponds,  and  by  the  punishment  of  larce- 
"ny,  shall  the  kinsman  and  stranger  respectively  be  punished,  if  they  ig- 
"  norantly  sell  the  goods  of  auocher  ;  but  whoever  knowingly  sells  the  goods 
"  of  another,  vhether  a  kiosraan  or  no  kinemnn,  shall  be  punished  as  a  tbief :' 
ud  the  text  of  tlie  MaUya  I'la-daa  relates  to  kinsmen  ;  for  a  stranger  is  in 
all  oases  puoished  as  a  Uiief. 

Others  say  the  pronoun  "  this,"  in  the  expression  "  by  this  rule,"  re- 
ferring to  the  subject  of  thought,  intends  a  fine  of  six  hundred  pandt  ;  and 
the  meaning  is,  that  a  stranger,  inadvertantly  selling  the  goods  of  another, 
shall  be  fined  sis  hundred  pands  ;  and  the  eipreauon  "  he  commits  an  offence 
equal  to  larceny,"  supposes  the  wilful  sale  of  another's  property  :  but  a 
kinsman,  vhether  ignorantly  or  knowingly  selling  the  goods  of  another,  shall 
be  fined  six  hundred  "pandt,  for  the  law  has  nut  shown  a  less  punighment. 
It  cannot  be  objected,  that  there  is  no  argument  whereon  to  establish 
soch  a  bad  cons^uction  ;  for,  or  any  other  construction,  the  ponishment 
would  be  disproportionate.  Thus  the  very  pnoishmeat  which  is  due  when 
a  man  seizes  a  thing  in  the  night  and  so  forth,  knowing  it  to  be  the 
property  of  another,  would  be  incurred  by  one  who,  keeping  a  deposit  to 
oblige  the  cwner,  (and  the  chattel  being  plaoed  with  his  ovn  goods,  and 
being  similar  in  quantity,)  sells  that  chattel  wbich  belongs  to  another.  This 
would  be  highly  inoonaistent  with  oommon  sense  ;  and  the  text  of  the 
Mattya  Purdna  expressly  declares,  that  there  is  no  offence.  If  it  be  said 
that  text  should  be  otherwise  explained,  they  answer,  can  a  capital  punUh- 
ment  be  proper  in  a  oase  in  whioh  it  is  declared ;  in  general  terms,  that  there 
is  no  offence  t 

Others  agtuo  say,  the  Mattya  Purdna  declares  innocent  the  holder  of  a 
deposit  or  Uie  like  intnuted  to  him  by  the  owner  himself;  but  the  punish- 
ment of  a  man  who,  finding  another's  chattel  dropped  on  the  road,  sells  it, 
thinking  it  his  own,  is  mentioned  by  Mend  :  and  this  should  be  expounded 
in  conformity  with  the  opinion  of  others,  because  the  seizure  of  a  <diattel 
dropped  on  the  road  is  as  it  were  a  theft. 

The  best  of  these  opinions  should  be  selected  by  the  wise ;  but  one  opi- 
nion only  should  be  adopted.  In  such  detail  has  punishment  been  men- 
tioned for  the  nose  of  a  uile  without  ownership ;  and  that  punishment  is  only 
inflicted  when  the  owner  has  proved  his  property. 

43. 

CiTTiTANA: — The  owner  of  a  thing,  wiiich  he  loses,  and  then  fiiids, 
shall  recover  it,  if  he  prove  by  credible  witness^  that  it  was  bis 
own,  and  that  he  never  gave,  sold,  or  otherwise  aliened  it. 

"By  credible  witnesses ;"  by  competent  evidence.  The  word  "  abandon- 
ed" denofae  sale,  ^ft,  or  any  ot^r  act  aminlling  property, 

ThsBetefoant. 
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Consequently  "  abandoned"  (the  term  used  in  the  text)  does  not 
merely  intend  "neglected,"  for  in  tbis  place  it  may  indicate  any  act 
aanuUing  one's  own  property.  And  comprehend  gift,  sale  or  the  like  :  gift  and 
■ale  are  repeated  in  tike  manner  as  one  name  of  kiae  may  denote  cattle  of 
that  sort,  and  a  synonymous  term  in  the  same  aenteace  may  intend  cons 
only :  therefore  "  abandoned,"  (or  aliened,)  denotes  also  gain,  conquest,  and 
acceptance. 

The  person  who  bad  lost  the  thing  shall  recover  it  on  showing  that  it 
is  in  fact  his  own,  by  proving  that  he  neither  gave,  sold,  nor  otherwise 
aliened  it  Or  he  shall  recover  it  on  proving  that  it  was  his  own,  and  that 
be  never  gave,  sold,  or  otherwise  aliened  it.  Consequently  the  order  of 
procedure  is  tbis  :  first,  on  seeing  bis*cbattel  in  tlie  possession  of  any  per- 
son, he  has  claimed  it,  aud  the  buyer  has  produced  the  seller  ;  next,  in  a 
content  with  the  aelter,  let  the  owner  prove  his  property,  by  showing  that 
tlie  thing  was  his  own,  and  that  he  never  aliened  it.  Lut  not  the  bujer 
contest  the  property,  for  VtIsa  directs  that  "  the  law-suit  sball  be  continued 
between  the  owner  of  the  thing  lost  and  the  seller"  (49)  :  but  if  the  seller 
be  not  forthcoming,  the  suit  must  be  defended  by  the  purchaser ;  as  will 
be  mentioned  in  another  place. 

44. 
CAttAtana  : — But  if  Bucb  claimani  prove  not  the  thing  to  be  his  own 

by  credible  witnesses,  be  should  be  punished  as  &  thief,  for  tbe  sake 

of  deterring  others  from  making  false  claims. 

"Credible  witnesses ;"  mentioned  approximately.  Proof  in  general  is 
meant.  The  Retndcara  notices  another  reading,  "  if  he  prove  it  not  by  kine- 
mau  ,*"  which  is  explained  as  mentioned  incidentally,  intending  proof  in 
general :  some,  it  says,  read, '  if  he  prove  it  not  by  credible  witnesses  ^  and 
tbe  same  meaning  should  be  inferred.  That  is,  cri-dible  witnesses  indicate 
proof  in  general :  tbe  word  (wbifth  literally  signifies  making  known)  does 
not  merely  intend  witnesses  making  known  the  fact ;  but,  tt^en  in  a  secon- 
dary sense,  with  and  without  its  primary  sense,  intends  possession  and  other 
proof:  for  the  purport  is  the  same  as  in  tbe  text  which  will  be  quoted  from 
TijITTAWALCTa.  (46). 

*'  For  the  sake  of  deterring,  ftc."  to  prevent  repeated  claims.  Thus, 
being  punished  to  prevent  a  repetition  of  the  offence,  he  may  not  repeatedly 
prefer  false  claims  :  and,  the  claim  itself  being  criminal,  as  often  as  he  makes 
ft  claim,  the  truth  of  which  be  cannot  estahUsh,  bo  often  sliall  be  be  pimish- 
•d ;  uncB  punishment  for  each  claim  is  proper,  as  it  is  for  repeated  theft. 
Tbw  some  expound  the  text 

45. 
TAjntavalcta  : — Tbe  right  to  a  thing  lost  and  then  found,  must 

be  proved  by  the  mode  of  acquisition,  or  by  evidence  of  poEsea- 

fiioD ;  otberwise,  on  failure  of  proof,  a  fine  equal  to  a  fiftb  pact  of 

ita  value  ehaU  be  paid  to  tbe  king. 

Let  the  owner  of  a  thing  which  has  been  lost,  and  is  found,  prove  his 
property  by  tbe  mode  of  acquisition,  (by  purchase  or  the  like,)  or  by 
eviattice  0/" actual  enjoyment ;  otherwiss,  on  failure  of  this  aud  other  proof, 
(that  is,  tbe  proper^  not  being  proved,)  a  Gue  equal  to  a  fifth  part  must  be 

pp 
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paid  to  ihe  king :  this  ooustrnction  agrees  with  the  glon  of  the  SettUleMtt, 
The  writtan  contract  of  sale  is  evidence  of  a  purehaae,  and  so  in  other  cases  ; 
but  actual  enioyment,  even  without  proving  a  purchase  or  the  like,  is  pr«- 
qumptive  eTidttnoa  of  pruperty, 

46. 
VKIhaspati  : — The  covetoas  man,  who.  withoat  any  right,  claims  the 

property  of  another,  on  failing  in  his  proof,  shall  be  compelled  to 

pay  a  fine  egual  to  double  the  vaLu6  of  ike  thiiig  daimed. 

This  payment  of  a  fine  equal  to  donble  the  value,  supposes  a  claim  oov^ 
tously  mnde,  knowing  the  thini;  to  be  the  property  of  another ;  but  a 
fine  equnl  to  a  fifth  part  nf  the  valde,  as  meutioned  by  TinrTAwaLOTA, 
supposes  a  claim  made  by  mistake :  there  is  no  contradiction. 

The  Xetndeara. 

What  i>  tbeimport  of  the  words  of  ClTTirAMA,  "he  should  he  punished 
as  a  tbief  (41)  ?  Some  bold,  that  this  repeats  the  pnnishment  of  tlieft. 
Thus,  when  a  fine  equal  to  double  the  value  is  mentioned,  referenoe  mnsb 
be  bad  to  the  text  of  YiisA. 

TtAsa  : — The  man  who  steals  hollow  canes,  flowers,  roots  of  frait, 

shall  be  compelled  to  pay  a  Sne  equal  to  double  their  value^  or  aa 

ameroement  of  Ave  oriahnalaa. 

"  Hollow  Bubiitancea ;"  canes  and  the  like.  The  wold  miAMoIa  iotands 
a  qoantity  weighing  a  barley  com.  So  the  Retndeara,  in  the  Chapter  on 
Tlieft.  The  terms  of  the  text  of  TIjhtawalcta  intend  five  times  the 
value ;  consequently,  when  a  fine  eqoal  to  five  times  the  valus  is  mentioned, 
referenoe  must  be  had  to  the  text  of  NAreda. 
I{AfiE]>i. : — For  eteaJmg  vessel  made  of  wood,  grass,  or  eurib.  bambooa 

and  vessels  made  of  bambooe,  tendons,  bones,  or  leather  ; 

2.  Fot-herba,  esculent  roots,  fruits  or  flowers,  nulk  or  the  like,  or 
the  produoe  of  the  sugarcane,  salt,  or  oil ; 

3.  Yictuale  cooked,  or  anythvng  prepared  for  food,  wine,  boiled 
rice,  or  any  cheap  article  ;  the  Sne  is  flve  times  the  value  of  the 
thing  stolen. 

And  so,  for  other  things,  the  amercement  mnet  be  nndentood  to  be  the 
wune  with  the  fine  in  oases  of  theft.  But  this  is  not  satisfaottHfy,  for  it  dis- 
agrees witlt  the  Ratndcara. 

Othen  explain  the  text  (IB)  difi'erently.  Let  the  owner  of  a  thing  btt 
prove  his  proper^  by  the  mode  of  acqnisitiun,  or  by  evidenoa  of  prfot 
oeenpan^.  Therefore,  if  it  be  proved  in  another  mode  (that  is  by  wit- 
aeesee),  or  >f  it  be  not  proved,  a  fine  equal  to  a  eixih  pHrt  of  the  valae  ahall 
be  pajd.    Anotber  oaas,  th^  tey,  is  mentioned  by  VxXoa, 

47. 
TtjIsa  ^~If  the  plaintiff  prove  not  his  loss  by  witnesses,  he  shall  m 

0uit  case  be  compelled  to  pay  double  its  value ;  and  the  purchaser 

is  entitled  to  the  thing. 
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They  expound  this  text,  "  Let  Mm  not  prove  liia  loss  b;  ^itnefiSes,  &e." 
Let  him  prove  his  property  in  the  thing  which  has  passed  from  the  light 
owner  to  another  person  ;  he  should  not  prove  his  right  by  vitnesses,  but  by 
other  proof,  as  mentioned  by  Yajstawalot*,  If  he  cannot  prove  hia  right 
in  the  mode  ordained  by  Yajktawalcy*,  wliat  ia  the  consequeneB  P  The 
teit  declares,  "  he  shall  be  compelled  to  pay,  &c."  and  the  purchaser  iS 
entitled  to  the  thing ;  that  is,  the  claimant  loses  the  cause.  But  if  he 
cannot  bring  witnesses,  CatyXtana  directs  that  he  shall  be  punished  as  A 
thief  (44).  It  should  not  be  objected,  that,  if  the  right  owner  be  unable  to 
prove  his  property  by  the  mode  of  acquisition,  why  should  he  bring  wit- 
nesses t  Witnesses  should  be  brought  for  the  purpose  of  obtuning  a  miti- 
gation of  the  fine :  the  king  should  taike  evidence  to  decide  according  to  tfas 
honest  disposition  of  the  party.  Thus  the  exposition  given  in  tbe  Rttn&carti, 
to  reconcUe  the  teita,  in  apposite  :  the  text  of  YAjbyaWaIota  (45)  is  ap- 
plicable to  the  case  of  a  claim  made  by  mistake  ;  and  the  text  of  VtIsa  and 
VkIhabfati,  to  a  clum  made  from  a  motive  of  avarice. 

That  is  totally  wrong.  If  witnesses  be  not  adequate  proof,  bow  should 
tlie  fine  be  mitigated,  under  those  texts  P  If  they  be  adequate  proof,  why 
should  not  the  party  be  exempted  from  a  fine,  under  those  texts  1  And  it 
contradicts  the  text  of  CiTTAYAUA  (44),  which  shows  that  the  owner  shall 
recover  a  thing  lost  and  then  found,  if  he  prove  by  credible  witnesses  that 
it  was  his  own,  and  that  he  never  gave,  sold,  or  otherwise  aliened  it.  The 
true  interpretation  of  the  law  is  this  :  he  who  cannot  prove  his  right  incurs 
punishment,  because  his  oifence  is  similar  to  larceny  (40  and  44}-  Conse- 
quently be  shall  be  punished  as  a  thief  (even  though  he  have  not  actually 
taken  the  goods  of  another)  if  he  make  the  attempt ;  for  punishment  is 
mentioned  generally  by  Cattayana.  A  distinction  is  declared  by  YAjhta- 
VALOTA  and  VbIhastati  (4S  and  46),  according  to  the  different  motives  of 
the  claim,  mistake  or  avarice.  The  text  of  VtIba  (47)  must  be  supplied 
with  the  words  if  and  in  thai  eate  :  "  if  the  plaintiff  cannot  prove  his 
right  by  credible  witnesses,  he  shall  in  that  case  he  compelled  to  pay  a  fine 
equal  to  double  the  value  of  the  thing  claimed  :"  and  this  text,  which  relates 
to  the  case  of  a  lawsuit  between  the  owner  of  a  thing  lost  and  th« 
buyer,  may,  from  parity  of  reasoning,  be  applied  to  a  law-suit  between 
tiie  owner  of  the  thing  lost  and  the  thief ;  therefore,  in  such  a  £aae,  the 
Buppoaed  thief  obtains  the  thing. 

When  the  buyer  cannot  produoe  the  seller,  nor  prove  a  fair  pnrcbUe,  be 
shall  pay  an  amercement,  as  directed  by  the  following  text : — 

48. 

C^TTATAlfA : — Ths  claimant  should  first  prove  his  propeHy  by  oral 
evidence ;  next,  to  dear  himaelf,  the  buyer  should  provo  a  fair 
purchase  by  credible  witnesses : 

t.  If  he  cannot  produce  the  seller,  let  him  even  justify  the  pur- 
chase ;  and  if  the  purchase  be  justified,  be  shall  in  no  wise  be 
blamed  by  the  king. 

S.    Let  him  prove  a  publick  purchase  by  honest  abd  credible  trlt- 
neflsea :  there  is  no  other  mode  propounded,  divine  or  human.* 
•  Tba  tut  dted  at  t.  3^  li  i^ttia  qaM«d  bi  Ibli  place.     * 
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The  order  of  proceeding  ahonld  be  nearly  such.    A  nan  finding  a  Hang 

in  the  poBBessioa  of  some  person,  claims  it  as  his  own  ;  and  the  pOBseesM 

alleges  that  he  purchased  it :  in  that  case,  if  he  can  point  oat  the  seJlei,  and 

the  seller  acknovvledge  the  sale,  the  Bait  mnat  be  maintained  against  the 

•oiu>^  as  abovementioned.     But  if  he  cannot  point  out  the  seller,  then  tbs 

ant  must  prove  his  property  by  sufficient  oral  evidence  ;  and  the  bnyar 

afterwards  justify  the  purchase  by  credible  witnesses,  that  is,  be  miut 

I  the  actunl  purchase.     The  buyer  has  a  right  to  prove  a  fair  purchase, 

>  cannot  point  out  the  seller  ;  but  if  he  point  out  the  seller,  he  cannot 

vards  offer  proof  of  a  fur  purchase  (3A,  2).     Ab  this  justification  is  of 

force,  the  tekt  proceeds,  "  if  he  cannot  produce  the  seller,  let  him  eren 

y  the  purchase"   (48,  2)  :  the  word  "  even"  shows  a  distinct  ordw 

roceeding ;  if  he  cannot  prodnce  the  seller,   (if  he  cannot  canee  him 

i   apprehended,)  let  him  justify  the   purchase,  or  let  him  prove  hii 

lase  by  credible  witnesses.     But  if  the  seller,  attending,  do  noB  acknow- 

the  Bale,  let  the  buyer  compel  an  acknowledgement  by  the  evideoee 

s  own  witnesses,  who  knew  of  his  purchase ;  and  this  only  in  a  tme 

iction  of  the  seller  :  it  is   not  sufficient  that  he  merely  point  out  the 

n  of  the  seller. 

Is  not  this  inconsiBtent  with  the  text  of  YrlBa  p 

49. 
ik  : — But  if  the  seller  be  produced,  the  purchaser  Bhall  by  do 
isaa  be  condemDed ;  for  then  the  taw-suit  must  be  coatinaed 
tween  the  owner  of  the  thing  lost  and  the  seller. 

is  not  inconsistent ;  for  this  is  proper,  since  the  word  '  law-suit*  hen 
es  the  snit  promoted  by  the  original  owner  of  the  thing  to  obtun  hia 
irty.  When  a  man  cl^ms  a  thing  which  has  been  purchased  by  soy 
0,  why  should  the  buyer  unneeessarily  take  the  trouble  of  producing  tii« 
?  But  when  the  owner  proves  his  property  by  witnesses  or  otherwiM^ 
;rouble  most  be  taken. 

50. 
Lt : — But  if  the  vender  be  not  producible,  and  the  vendee  prove 
1  publick  Bale,  the  latter  must  be  dismiaaed  by  the  king  without 
nishment ;  and  the  former  owner,  who  lost  the  chattel,  may 
ce  it  back,  on  paying  the  vendee  half  Ha  value. 

the  vender,  being  dead,  or  having  gone  to  another  country,  csnaot 
ipreheuded,  and  the  vendee  prove  the  publick  sale,  he  is  not  liable  b> 
bment ;  be  must  be  dismissed  by  the  king  ;  and  the  owner  of  the  thing 
rithont  ownership  shall  receive  ^e  chattel  from  the  buyer. 

CULLt^OABBlTTi. 

listinction  will  be  mentioned  in  respect  of  what  shsll  be  recovered. 
clariog  the  mode  of  justification,  CiTTirANa  says,  "let  him  prove 
>lick  purchase,  •be."  thus  clearly  excluding  justification  by  any  otha 
;"  there  is  no  other  mode,"  &c.  Ordeal  is  not  sufficient  proof;  but 
ale  must  be  proved  by  human  testimony.  Or  the  sense  may  be,  "  no 
proof,  divine  or  human,  shall  be  admitted,  except  the  evidence  of  wit- 
I,"    In  (the  absence  of  the  vender,  a  paper  in  the  vender's  own  hand- 
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writing  is  no  evidenoe,  without  witnewea.  la  advene  posseBsion  for  tbe 
Bpace  of  twenty  years,  or  the  like,  iaadmiEsible  proof  P  Say  not, "  be  it  so ;" 
for  that  would  bo  inconsiateiit  with  oommon  seDSe.  To  this  some  reply, 
that  tbe  evideDce  of  witnesses,  as  the  mode  of  proof  required  from  tbe  owner 
of  a  thing  lost,  is  only  meutioued  illustratively  by  YiJBTAWiLOtA  ;  as  proof 
by  kinsmen,  in  the  text  of  CiTrXiARA.  also  denotes  generally  proof  of  a 
IJtle  or  of  prerioua  posaeaaion.  It  cannot  be  objected  that  a  written  docu- 
ment would  he  proof  of  right ;  for  that  is  not  admissible  evidence  in  anch  a 
case.  Neither  can  it  be  ^objected  that  thvre  is  a.  distinotion  in  tbe  eipnsi-  ' 
tion  given  in  the  Betndeara,  on  the  text  of  CXtiIxana  (44) ;  for  that  is 
otherwise  explained  by  the  same  author. 

But  the  anther  of  the  Retndcara,  expounding  kinsmen  as  intending  proof 
in  general,  says,  '  if  kiTismen,  that  is,  witDeaaes,  cannot  be  produced,  other 
evidence  may  be  brought.'  It  must  be  considered,  that  if  ordeal  be  odmiasi* 
ble  proof,  tbe  mention  of  it  is  superfluous,  since  it  nould  be  compreheaded 
in  the  general  sense  of  tbe  expression  used  in  the  text  of  CXttItana,  It 
cunuot  be  objected,  that  it  is  only  mentioned  for  the  sake  of  the  order 
tn  which  different  proofs  are  admiaible  ;  for  ordeal  is  directed  on  failure  of 
other  proofs. 

Proof  is  declared  to  be  by  writing,  by  possession,  or  by  witnesses :  on 
fiulure  of  these  several  proofs,  one  of  tbe  several  ordeals  is  orduned. 
Human  testimony  cannot  be  postponed  to  ordenl  ;  it  would  be  contrary 
to  common  sense.  Thus,  some  peraon  having  received  the  stolen  property 
of  another,  and  afterwards  the  true  owner  seeing  it,  the  possessor  pleads  tbe 
purchase,  and,  to  prove  it,  offers  a  document  in  the  seller's  own  handwriting; 
in  that  case,  it  would  become  sufficient  proof.  la  causes  concerning  loans 
and  tbe  like,  tbe  document  must  be  verified  by  comparison  with  another 
document  in  tbe  same  handwriting  :  but  here,  without  reference  to  the 
vender,  a  written  document  cannot  be  given  in  evidence  ;  yet  the  writing  of 
a  person  residing  at  a  distance  would,  when  collated  with  another  document 
in  bis  handwriting,  become  evidence  after  the  death  of  tbe  writer.  Not  can 
it  be  aaid  that  there  is  no  difficulty  in  admitting  a  written  document  to  be 
sufficient  proof  of  property  on  the  part  of  tbe  owner  of  a  thing  lost,  eince 
the  sale  regards  him  ;  and  tbe  evidence  on  both  sides  being  e^ual,  the  proof 
fails.  A  document  in  the  handwriting  of  a  vender  who  resided  in  adiatant 
country,  is  no  evidence  ;  but  if  his  residence  be  near,  even  bis  sons,  acknow- 
ledging the  sale  made  by  their  father,  become  witnesses.  The  word  "  there" 
shows,  that  secondary  evidence,  in  neglect  of  the  best  evidence,  is  nob 
adroisuble.  It  wonld  contradict  tba  legislator's  own  words  :  thus,  if  the  vtord 
kinamen  be  used  for  proof  in  general,  "  there"  also  refers  to  proof.  The 
meaning  is,  that  if  there  be  possible  evidence,  another  mode  of  proof  (that 
is,  proof  by  ordeal,)  shall  not  be  admitted.  What  follows  frooi  tbe  rule,  that 
woofby  ordeal  is  not  admissible  if  there  be  evidence,  must  be  well  examined. 
Thus  some  interpret  tbe  law. 

VrfHASPATi : — Poison  is  the  ordeal  ordained  where  a  thousand  J»«J» 
have  been  stolen ;  iire,  where  the  theft  ia  a  fourth  less,  or  aevffn  kwa- 
dred  and  fifty  pieces  ;  water,  where  it  is  throe-fonrtbs  less,  or  ttoo 
hv/nd/red  a/»d  fifty  "pieces  ;  and  the  balance,  where  half,  or  five  hun- 
dred pieces  hme  been  stolen. 
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OnJeal  being  thus  directed  in  oue  of  an  accusation  of  theft,  Bad  this  being, 
in  itB  effect,  aimilor  to  k  charge  of  theft ;  therefore  the  opinion  of  GHANsix- 
WARA  is  right.  "There,"  Ac.  (47,  S),  refers  to  witness,  explained  in  the 
Btlvdoara  evidence  ia  general.  As  for  nhat  has  been  said,  that  if  a  man, 
.  sllegiQg  a  written  document  in  the  seller's  own  handwriting,  exhibit  a 
docu'T>ent  subscribed  by  a  person  whose  residence  is  in  a  distant  conn* 
ti7,  then,  a  writing  being  no  evidenoe,  proof  must  he  required  ;  all  that 
is  futile,  for  it  becomes  evidence  when  the  handwriting  of  tho  seller  ia  proT- 
ed  ;  and  here,  it  the  handwriting  be  doubted,  proof  may  be  required  :  and  if 
it  he  wished  to  prove  the  handwriting  by  coniparison  with  another  docaraent, 
even  in  that  case  the  writing  may  be  bo  proved.  This  again  is  nothing  to 
the  purpoee. 

When  neither  party  can  adduce  evidence,  what  shall  be  the  decisioti  P  and 
when  the  buyer  cannot  justify  the  purohnse  by  evidence,  but  the  plaintiff 
proves  his  property,  what  shall  be  done  f  The  law  decUres  it,  "the  de- 
fendant not  clearly  proving,  Ac"  (30).  If  the  plaintiff  Bay,  "  this  me- 
talUck  Teasel  contained  a  thousand  pieces  of  BiWer  belonging  to  me,  res- 
tore me  the  vessel  with  the  money,"  the  vesBel  and  the  money  must  be  res- 
tored, if  the  defendant  cannot  perform  ordeal ;  but  if  he  con  disprove  the 
money  by  ordeal  or  otherwise,  the  Tegael  only  shall  be  restored.  Thus  loms 
expound  the  law.  Bat  this  is  futile  ;  for  it  is  inconsistent  with  the  practice 
of  great  persons.  An  exposition  established  in  one  esse  is  applicable  to 
another,  unless  there  be  a  m^Hent  objection  :  under  this  maxim,  the  very 
mle  delivered  nnder  the  title  of  Loans  and  Fayment  (Book  I,  t.  199)  is 
proper  in  this  case. 

From  this  text,  delivered  under  the  title  of  Loans  and  Payment,  it  ap- 
pears, that,  much  being  claimed  by  the  creditor  from  the  debtor,  so  much 
only  as  is  proved  shall  l>e  recovered  :  and  the  same  is  proper  even  in  this 
ease.  The  expression  being  general,  if  it  ha  received  as  applicable  to  the 
whole  olHim,  then  an  unproved  claim  is  surely  null.  It  shonld  not  be  ot^eot- 
ed,  that  the  text  is  limited  to  the  title  of  Loans  and  Payment  by  tlie  use  of 
the  term  dhaM  (w)iich  oommoaly  signifies  creditor) ;  for  its  litend  meaning 
of  owner  is  pertinent. 

61. 
IfiSEDA  ^~Let  not  the  pnrcbaser  conceal  the  man  from  vbom  bfl 

parchasod ;  on  that  man  depends  his  own  justification  :  if  be  act 

otherwise,  his  crime  is  held  equal,  and  he  shall  suffer  the  same 

panishment. 

If  he  act  othenvise,  if  he  conceal  the  vender,  his  crime  is  equal  to  ths 
crime  of  the  vender,  and  he  sbatl  suffer  the  same  puniahment  :  that  it,  tha 
jntniihment  of  larceny,  to  which  the  vender  would  hate  been  Uable. 

The  RetnJcara. 

If  the  buyer  be  a  near  kinsmsn  of  the  owner,  shall  the  penalty  be  an 
amercement  of  six  hundred  panUt,  as  directed  for  sale  withont  evnership  by 
a  kinsman  (40)  ;  orBhatI  he  be  punished  as  a  thief  P  It  is  said,  sui>picion 
of  theft  being  removed,  if  the  vender  be  proved,  although  hia  person  be  con- 
oealed,  there  is  no  difficulty  in  saying,  that  the  penalty  for  concealing  hia 
p«rs(»]  shall  fix  hundred  pantU  ;  bnt  if  the  vender  be  not  proved,  the  buyer 
appears  to  be  the  real  thief,  and  shall  be  punished  as  such,  -even  though  he 
be  a  near  kinsman.    That,  however,  is  not  indicated  by  this  text ;  bat,  a 
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line  or  punitAuuiit  being  directed  b;  the  text  of  CiTTiTAHA  (38), 
it  ^ipeaia  that  be  shAll  be  puniabed  as  a  thief,  beoause  bia  crime  is  equal  to 
larceny. 

What  is  tbe  concealment  of  the  vender  P  If  it  consist  in  not  particn* 
larlj  mentioning  that  the  thing  was  purchased  through  that  person  ;  vhy 
should  the  buyer  do  so  F  When  he  dishonestly  buys  the  property  of  his 
kinsman,  from  a  stranger,  at  a  low  price,  having  been  requested  Uy  the 
seller  not  to  make  known  that  it  was  sold  by  him  ;  the  buyer  might  in  that 
case  conceal  the  man  from  whom  he  purchased,  through  fear  of  forfeiting  bis 
friendship,  or  from  some  other  motive.  Or  the  word  may  be  explained  "  the 
written  contract ;"  and  the  aense  may  be,  "  let  not  the  purchaser  conceal  the 
contract,  <l!0.,"  and  the  motive  for  concealing  it  may  be  the  apprehension  of 
making  known  the  very  low  price  at  which  the  thing  was  bought. 

Haw  is  it  known  that  tbe  contract  is  concealed  ?  It  is  not  ascertained 
by  the  mere  omission  of  t>rodacing  it,  whereby  a  failure  in  justifying  tbe 
purchase  would  imply  wilful  concealment :  nor  does  it  appear  from  the  text 
of  NIbeda  (51),  that  the  punishment  o/  larceny  ia  ordained  for  a  aimpls 
'  failure  in  justifying  the  purchase ;  were  it  so,  the  offence  would  be  equal 
whenever  the  purehase  was  not  justified  ;  but,  this  not  being  declared,  the 
cipresaion,  "  let  not  the  purchaser  conceal,  £o.,"  cannot  be  so  applied.  To 
this  it  is  answered,  if  the  buyer  in  the  first  instance  produce  tbe  contract, 
and  afterwards,  defending  the  suit  before  other  arbiUators,  conceal  it,  in 
this  and  other  cases  concealment  is  ascwtained.  In  this  ease,  if  the  pui- 
chase  be  proved,  the  purchaser,  being  a  near  kinsman,  shall  not  be  punish- 
ed as  a  tluef,  bnt  be  fined  six  hnndred  pandi  fur  bis  ofience  in  concealing 
tha  contract. 

But,  if  the  owner  have  no  proof  of  bis  property ;  nor  the  buyer,  of 
his  pnrchase ;  the  claimant  loses  the  cause  :  for  tbe  purchase  is  iw(  to  be 
justified,  tmtit  after  ttie  clumant  has  proved  his  property. 

63. 
VtSsASPA-Ti ; — In  a  suit  where  proof  ia  deficient,  the  kii^  most  bim- 

B^  decide  according  to  ihe  equal,  greater,  or  less  credilnlitj  of 

the  parties. 

Emplc^ng  spies  in  the  manner  mentioned  under  the  title  of  Bulments, 
and  thus  ascertaining  the  equal,  greater,  or  lera  honesty  or  dishonesty  of 
the  partiee,  the  king  must  hmtself  decide  the  suit.  The  Xetndcara. 

The  meaning  is  this  i  when  a  buyer,  sued  by  the  owner,  has  prodoced 
ttie  seller ;  and,  the  suit  being  continued  against  the  seller,  botb  parties 
assert  their  own  proper^  in  the  thing,  but  neither  have  sufficient  proof  ;  ia 
snch  a  case  this  text  is  to  be  followed.  The  decision  where  both  parties  are 
equally  credible,  will  be  raeutioned  :  if  one  party  be  less  credible,  he  loses  the 
eanse,  and  the  person  wh<»e  credibility  ia  greater  gains  it. 

It  is  tha  busioesa  of  a  spy,  assuming  the  appearance  of  a  tfaitf,  or  some 
Other  disguise,  tuch  at  thai  of  one  employed  in  the  service  of  a  petty  prioce, 
to  insinuate  himself  into  the  Mendship  of  the  man,  and  detect  his  converso- 
timi  and  conduct  with  his  relatives.  Sometimes  the  spy  aaye,  "  hMiay  let 
as  carry  to  a  distant  place,  and.  sell  tiiis  chattel  which  has  been  privately 
obtained ;"  and  according  to  his  answer  his  oondnot  is  to  be  preaomed. 
Wise  kiogi^  or  tbeit  offiews,  ma;  tbemsalves  adopt  otiier  nodes. 
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According  to  this  opinion,  if  neither  party  on  adduce  proof,  tfadr  general 
conduct  should  be  examined  ;  and  thus  may  the  sijit  be  decided  :  in  other 
caaea  the  general  conduct  even  of  witnesses  should  be  examined  ;  othenrise 
the  king  would  be  unjust,  and  the  loss  would  be  equnlly  borne  by  both 
parties  whenever  proof  is  deficient.     This  should  be  examined  by  the  wise. 

But  MisRA  holds,  that  if  the  purchase  was  pablickly  made,  and  the 
buyer  cannot  produce  the  vender,  his  place  of  abode  being  unknown,  the 
buyer  shall  not  be  fined  ;  fur  he  is  not  criminal.  Who  then  shall  have  the 
thingF  Shall  the  owner  hare  it,  because  his  property  is  not  annulled  p  or 
ahall  it  remain  in  the  buyer's  posaeasion  until  he  receive  the  price  F  Vbihas- 
PATi  says,  in  a  suit  where  proof  is  deficient,  if  it  be  pleaded  that  there  are 
not  means  of  ascertaining  the  vender's  place  of  abode  ;  (if  the  buyer  say, 
"  I  know  not  where  the  seller  is ;")  the  king  must  decide  according  to  the 
equal,  greater,  or  less  credibility  of  the  parties:  the  loss  must  necessaiily  ba 
borne  by  both  parties,  according  to  their  respectirS  characters. 

what  decision  shall  be  given  P    The  same  legislator  propoonds  it : 
53. 
WRtsASFkJl : — If  a  purchase  be  made  before  a  publick  Rsaembly  of 

traders,  witb  the  knowledge  of  the  king's  officers,  but  from  a  seller 

whose  dwelling-place  is  unknown;  (for  if  aclaim  be  made'a^r 

(be  deatb  of  the  seller,  though  known  ;) 
2.     The  owner  of  the  thing  may  recover  his  own  property,  on  pay- 
ing half  the  price  given ;  half  the  value  is  loss  to  each  of  them : 

such  must  be  the  decision. 

"  Before  R  publick  assembly  of  traders  f  meaning  generally  a  market  or 
the  like.  "  With  the  knowledge  of  the  king's  officers  ;"  officers  appointed  by 
the  king  for  that  purpose  :  this  also  is  a  general  expression.  "  From  a  seller 
whose  abode  is  unknown  ;"  from  one  whose  dwelling  is  not  well  known.  So 
the  Rttndcara. 

In  the  case  of  a  private  purchase,  the  buyer  must  restore  the  thing  to 
the  owner  without  receiving  back  the  price,  as  already  mentioned. 

How  can  the  buyer  be  entitled  to  half  the  price,  according  to  the  opinion 
of  S^IiApXki  ;  since  the  owner's  property  in  effects  stolen  is  not  annulled, 
and  the  owner  has  not  received  tiie  price  p  But,  according  to  the  opinion  of 
vioHiBPATi  bhatiIohIrta,  the  buyer  receives  no  part  of  the  price,  since 
the  sale  is  null,  as  a  sale  without  ownership,  although  the  thief  s  proper^ 
in  the  Hung  have  been  transferred ;  or  he  is  entitled  to  the  whole  price, 
because  he  has  property  in  the  thing. 

54. 
y^tBiSPXrt : — A  purchase  from  an  unknown  seller  is  one  fault ; 

negligence  in  keeping  the  thing  is  another :  and  these  two  Caults 

are  to  be  considered  as  just  causes  of  loss  to  each. 

By  mentioning  that  both  are  in  fault,  it  is  meant  that  eqnal  loss  is  the 
punishment  of  both  faults.  Thus,  according  to  §6LAFisi,  althon^  the 
owner's  property  in  the  thing  was  not  annulled,  he  pays  b»lf  the  price,  on 
acconut  of  Us  fault  in  neglecting  the  custody  of  the  thing  j  and  the  buyer 
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loees  half  the  price,  on  account  of  the  Blight  offence  of  baying  from  nn 
nuknnwn  vender. 

According  to  this  opinion,  is  not  the  half  price  received  hack  bj  the 
buyer  an  exoeABive  advantage  P  He  does  not  receive  half  what  roinainB  above 
the  loss  ;  for  the  thief,  not  the  owner,  received  the  price  from  him  :  conse- 
qoently  the  loss  of  the  chattel  received  from  the  thief  is  the  actual  loss ;  and 
what  the  bnyer  rec^ves  from  the  owner  becomes  his  gain,  eince  the  owner 
had  no  concern  in  the  sale :  what  is  given  by  the  owner,  ought  therefore 
to  be  taken  h;  the  king  aa  a  fine.  To  this  it  is  answered,  since  it  is  not  fit 
that  the  king  ehoold  receive  the  fine  for  the  &ult  of  neglecting  the  custody 
of  the  thing  ;  and  since  the  payment  of  it  is  necessary  under  this  text ;  and 
since  it  ia  nlso  necessary  that  the  buyer  should  receive  it  from  some  person ; 
the  king  shall  cause  it  to  be  pud  to  him.  "  The  king  should  himself  decide, 
ta."  (52).  Therefore,  although  it  might  not  accord  with  genera]  reasoniog, 
the  buyer  shall  receive  half  the  price  with  the  approbation  of  a  king  who 
governs  according  to  law.  Accordiug  to  the  opinion  of  Vachespati  bhat- 
nCBixiA,  there  is  no  difficulty :  the  full  property  is  revived,  where  the  seller 
ia  known,  by  the  mere  production  of  the  seller :  but  in  this  case,  full  property 
is  revived  after  paying  half  the  price ;  and  the  buyer  is  not  entitled  to 
receive  the  whole  price,  because  there  has  been  a  fault  on  his  part. 

65. 
HABfCHi : — If  a  parchase  be  made  by  day  before  a  publick  assembly 

of  traders,  with  the  knowledge  of  the  king's  ofBcers,  the  purchaser 

is  jdstifiedj  and  acquires  the  absolute  property. 
S.    But  if  he  caDiiot  produce  the  seller,  bis  dwelling-ptace  being 

nnknowD,  the  loss  shall  be  borne  equally  by  the  buyer,  and  by  tiie 
*    former  owner  who  had  lost  the  thing. 

"His  dwelling-place  being  unknown,"  or  it  being  uncertain  whether  he 
be  ttlivB  or  dead  :  the  expression  is  general.  If  the  property  be  not  proved, 
what  shall  be  the  decision  in  the  suit  between  the  owner  and  the  thief  p  The 
same ;  for  both  are  equally  in  fault :  and  the  Betndcara  so  expouods  the  text, 

56. 
VisHNU; — ^Thereis  do  crime  in  him  who  iguorantly  huya  from  a  stran- 
ger the  goods  of  another :  but  the  owner  shall  recover  his  property. 
Oa  paying}  half  Us  prict  must  he  supplied  in  this  rule :  thus  it  does  not 
relate  to  private  purchases  ;  if  it  did,  it  would  be  improper  to  aay  that  a 
buyer  should  be  acquitted  without  proof  of  a  fair  sale,  though  suspected  of 
theft :  but,  referring  the  rule  to  an  open  purchase,  it  coincides  with  the  text 
T^OABPATi  (53),  and  fitly  shows  that  the  property  shall  be  recovered  on 
paying  half  the  price.  It  cannot  be  said  that  no  Rne  is  incurred  if  a  sale 
privately  made  be  anyhow  proved  ;  but  the  owner  shall  recover  bis  property 
without  paying  any  part  of  the  prioe  :  and  in  the  case  of  a  fair  sale,  the 
proper  decision  is  that  which  is  mentioned  by  VkChaspati  (53).  A  sale 
proved,  partakes  of  the  nature  of  a  fair  sale. 

MisBA  says,  some  purchases,  though  made  from  the  owner  himself,  are 
qoestionable :  and  the  rule  cj  decision  is  the  same  as  in  Sale  without 
ownership. 
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57. 
Yi^HASPATI : — There  is  no  fault  in  the  man  who  purchasea  a  thing  at 

a  fair  price,  delivered  by  the  owner  in  the  presence  of  credible 

persona;  but  a  fraudulent  purchaser  is  a  thief: 
S.    A  fraudulent  purchase  is  declared  to  be  that  which  is  made  at  a 

very  low  price,  in  a  private  apartment,  in  a  place  out  of  the  town, 

by  ni^t,  in  a  situation  where  the  bai^in  cannot  be  overheard, 

or  from  a  man  not  known  to  be  hooeat. 

DAliver;  by  the  owner  in  the  preMnce  of  credible  peiwms :  th«  text 
niuat  be  so  supplied.  B7  the  subsequent  phnae,  "a  fraudulent  porcbuer 
is  a  thief,"  which  is  expounded,  purchasing  in  the  reoeese*  of  a  hoiue,  it 
must  be  understood,  that  a  fair  purchase  is  made  in  a  place  fit  for  such 
transactions :  a  very  low  price  being  meutioned  in  the  gubaeqnent  veree, 
"price"  in  the  first  verse  sionifiee  a  fair  price.  Accordingly,  if  a  man  baf 
a  thing  at  a  veiy  low  pricti,  even  from  the  owner  himself  whom  he  has 
brought  to  hia  own  house  in  the  uight,  and  whom  he  has  deceived,  be  ia 
criminal,  and  shatl  be  punished  aa  a  thief.  But  there  is  no  offenoe  in  a  sale 
voluntarily  made,  at  a  low  price,  by  an  indigent  m«n,  with  the  approbatiou 
of  great  persons :  and  such  is  the  practice. 

What  is  the  rule  concerning  traders  who  give  a  little  grain  or  the  like 
to  indigent  persons  distressed  for  subsistence  end  applying  for  a  loan,  and 
who  take  a  writing  for  the  debt  at  a  high  valuation,  or  who  receive  a  very 
high  price  for  a  scarce  and  necessary  article  1  U  the  contract  legal  or  uotl 
The  question  is  answered,  as  in  the  title  of  Loan  and  Pajment :  under  the 
text  of  CiiYiTANA  (Book  I,  v.  37,  1),  interest  voluntarily  promised  must 
be  paid  ;  bat  if  the  promise  have  been  extorted  by  force,  auch  interest  shall  ^ 
not  be  paid:  so,  in  this  case,  a  price  or  the  like,  volimtarily  agreed  on, 
stands  good ;  but  if  consent  have  been  extorted,  it  does  not  stand  good. 
For  example,  a  raao,  distressed  to  provide  for  hia  Other's  obsequies,  wishes 
to  sell  bis  own  furniture ;  but,  not  readily  finding  a  purchaser,  applies  to 
some  person,  saying,  "  assist  my  occasions  {'  the  other,  hearing  all  the  oir- 
oumstances,  replies,  "  this  is  your  purpose,  but  1  desire  gain  /'  and  the 
vender  rejoina,  "  I  know  that  ray  purpose  must  be  accomplished  by  you  at 
the  expense  of  your  own  wealth  ;  I  am  fully  satisfied  to  sell  at  a  low  price  :" 
in  Buoh  a  case  there  is  no  offence  in  buying  at  a  low  price.  But,  should  he, 
being  of  a  haiah  disposition,  and  desirous  of  purohasiiig  the  thing  at  hia  own 
price,  offer  to  a  man,  who  cannot  go  elsewhere,  half  the  price  at  whioh  such 
things  ore  sold  on  all  sides,  and  bid  him  go  where  he  pleiisea  if  he  viU  not 
take  that  price  ;  in  that  case  a.  purchase  at  such  a  price  is  not  y^id  :  and  tha 
eatne  must  be  understood  of  fixing  an  excessive  price,  aticording  to  the  cir- 
oumstances  of  each  'case.  But  there  is  no  offenoe  in  traders  who  keep  a 
store  of  commodities  for  a  long  time,  if  they  receive  a  high  price,  voluatanly 
DEud  for  a  scarce  article  :  there  ia  offence  in  obtaining  a  high  prioe  by  deceit, 
barahnesa,  or  the  like.  All  this  is  stated  as  resulting  from  the  reason  of 
the  law,  on  the  expositiou  of  the  text  as  delivered  by  Miaiu  :  it  should  be 
examined  by  the  wise. 

CHAHnisviJU.  inserting  this  text  amimg  these  whioh  shew  sale  withoat 
ownership,  says  nothing  expressly  regatding  it.  After  the  text  of  Visbko 
(56)  he  inserts  the  following  text : — 
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58. 
14ABXDA : — Ad  open  puich&sei-  is  clear  of  imputatioo,  but  a  purchase 
in  secret'  is  a  theft. 

Ktter  this  tent,  inaertiog  the  text  of  Ybihaspati  (67),  he  Bukjoina  the 
text  of  NAbeda  (38)  a«  espoundiag  the  sense  of  the  precediog  test.  If  the 
text  of  VrIbasfati  (S7)  relate  to  sale  without  owneiship,  the  seDse  is  this  ; 
"  delivered  by  a  person  pretending  to  be  the  owner,"  The  term  (adhyactha) 
signifies  one  capable  of  suoli  transactions  as  sale  and  the  like.  Civil  con- 
tract is  among  the  senses  of  acsha  in  the  Bictionaiy  of  Auera.  Ac- 
cording to  this  interpretation,  "  from  a  man  not  known  to  be  iionest" 
fatatah),  so  expounded  liy  Chand^wara,  is  pertinent  in  the  literal  sense 
of  the  terms.  It  is  mentioned  to  intimate  that  there  is  j)0  offence,  if  the 
man,  though  in  footi  a  thief,  have  the  appearance  of  being  no  thief.  But, 
according  to  the  opinion  of  Misra,  it  means,  from  a  person  not  praised  or 
revered,  that  is,  from  an  infant  or  the  like.  Amera  mentions  praist^d  among 
tite  senses  of  sat.     Or  fraudulent  purchase  is  here  described  generatly. 

59. 
YAJHTAWALCYA  : — He  who  shall  receive  from  the  hand  of  a  stranger, 
what  had  been  taken  from  him,  or  what  he  had  lost,  without  giv- 
ing notice  to  the  king,  shall  be  fined  ninety-six  j3a?iis  of  copper. 
Be  who  receivuB  it,  without  giving  notice  to  the  king  that  his  property 
bad  been  taken  away  by  that  person,  shall  be  fined  ninety-six  pawU  ;   for 
be  is  guilt;  of  concealing  a  thief.  The  Retnicara. 

He  shall  be  fined,  because  he  deprives  the  king  of  his  due,  Misra. 

A  fine  is  due  from  the  thief  to  the  kini;.  Thus  both  glosses  agree.  A 
fine  has  been  declared  iu  tlie  case  of  a  sale  of  lost  property  by  a  stranger  ; 
consequently  there  is  nothing  inoougnious. 

Is  there  no  nffeuce  in  selling  a  waif  1  There  is  if  it  be  sold  within  the 
spaoe  of  three  years,  but  not  if  it  be  roM  after  that  term  ;  for  it  is  proper 
that  another  should  observe  the  same  rule  which  is  prescribed  to  the  king. 

60. 
Menu  ; — Three  years  let  the  king  detain  the  propei-ty,  of  which  no 
owner  appears,  after  a  distinct  proclamation :  the  owner,  appear- 
ing within  the  three  years,  may  take  it;  but,  afler  that  term,  the 
king  may  confiscate  it. 

2.  He  who  says,  "  this  is  mine,"  must  be  duly  examined  ;  and  if, 
before  he  inspect  it,  he  declare  its  form,  number,  and  other  circum- 
etances,  the  owner  must  have  his  property ; 

3,  But  if  he  show  not  at  what  place  and  time  it  was  lost,  and  specify 
not  its  colour,  shape,  and  dimensions,  he  ought  to  be  amerced. 

It  must  be  noticed,  that  if  the  owner,  showing  the  time  and  place,  and  so 
forth,  claim  the  thing  even  after  three  years,  he 'may  recover  it,  provided  he 
had  not  neglected  it.  However,  by  tlie  text  of  Mbitd,  there  is  no  olfeDoe  in 
Belling  it  afterthat  term, if  it  benot  claimed.  Accordingly,  since  a  waifis 
to  be  taken  by  the  king,  a  man  shall  be  punished  if  he  appropriate  it  with- 
out accounting  the  king. 
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61. 

-One  commodity,  mixed  wibb  aDother,  shall  never  be  sold  a* 
axd  ;  nor  a  bad  commodity.asgoodi  nor  less  fAano^reai  on; 
nythiog  kept  at  a  distance,  or  concealed. 

djred  with  saffron  and  the  like,  mixed  with  goods  dyed  with  ml- 
d  Bimthir  drags,  Bhall  not  be  sold  <u  unmixtd,  nor  a  bad  commodi^ 

nor  less  than  the  weight  agreed  oQ  ;  nor  a  thing  which  is  at  ■  dis- 
lor  goods  whioh  hare  lost  their  colour :  this  being  similar  to  s  sala 
iwneTship,  the  punishmeDt  shall  be  the  same. 

CULLACABHATTi. 

quantity  shall  be  taken  to  determine  the  proportion  of  pnfliihment 
D  that  of  laroeny  ?  It  is  said,  so  much  as  is  the  proportion  of  the 
lommodity  mixed  with  another ;  or,  computing  the  prioe  of  good  ud 
modities,  so  mach  aa  is  the  gain  by  selling  a  bad  commodit;  at  the 
a  good  one,  and  similarly  in  other  cases  :  for  tbere  is  no  theft  in 
>  the  other  portion  of  the  sale. 

iw  of  sale  without  ownership  being  extended  to  this  case,  the  fine 
sman  is  six  hundred  fund*.  It  must  be  considered,  in  the  cfue  of 
tout  ownership,  that  if  a  trifle  be  sold  by  a  kinsman,  the  fine  should 
iz  hundred  pandt :  for  this  would  be  dU proportionate.  Where  the 
iheft  be  six  hundred  pandt,  he  should  pay  the  same  ;  and  it  ia  ths 
lis  amercement :  but  where  the  fine  for  theft  would  be  less,  he  should 
some  fine  as  a  thief  :  and  lot  it  not  be  objected,  that  there  is  no 
t  whence  to  deduce  whether  six  hundred  panit  be  intended  as  a  Ie» 
n  ameroemeut  than  the  fine  for  theft ;  it  is  proper  that  the  fine  b* 
n  is  entitled  to  the  use  of  tiie  property. 
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CHAP.  III. 

ON  CONCERNS  AMONG  PARTNERS. 


Sect.  I, — On  Partnership  in  Trade  and  Adventure. 

1. 

If  AUBDA : — Wheo  traders,  or  others,  jointly  carry  oc  buBiness,  it  \b 
called  a  Concern  among  Partners,  a  title  of  judicial  procedure. 
"  Jointlj,"  on  a  joint  stock.  The  JSdnacara. 

Tho  word  ugnifies  '  mixed'  or  '  united  ;'  for  the  verb  bhU,  compoanded 
with  the  prefix  tarn,  edgoifiea  mix.  That  union  is  formed  b;  means  of  a 
joint  stock,  or  by  means  of  nnited  personal  efforts.  Thna  five  tradeis, 
uniting  their  capital,  cany  on  trade  by  porcbase  and  sale  of  commodities ; 
or  five  men,  receiving  wa^,  undertake  jointly  to  assist  the  business  of 
some  rich  person.  The  exposition  of  the  Retndeara  must  be  understood  as 
iUustratire  of  a  general  sense.  The  meaning  of  the  test  ia  subjoined ; 
the  expression  "  and  others"  comprehends  officiating  priests  receiving  a 
stipend  and  the  like.  The  union  of  capital,  or  exertion,  for  work,  for  com- 
merce, for  effecting  some  business,  for  a  sacrifice  or  the  like,  or  the  same 
work  performed  by  several  persons  on  a  joint  stock,  or  with  united  labour, 
is  a  concern  amoi^  partners,  or  is  a  common  exertion  by  partners ;  the  inflec- 
tion of  one  case  being  substituted  for  another.  Consequently  the  perform- 
ance of  the  same  work  by  two  or  more  persons  unitiDg  by  means  of  joint 
capital  and  so  forth,  is  a  concern  or  common  exertion  of  partners  {tamiA^ya 
tanaUfhana)  ;  ifA^!,  preceded  by  samul,  signifies  performance  of  work.  Oi 
the  relative  is  employed  in  the  seventh  case  with  ^e  sense  of  refuge  or  prop, 
as  in  the  example  "resides  with  his  preceptor:"  consequently  that  agree- 
ment or  rule,  on  which  business  is  jointly  conducted,  is  a  title  of  law  called 
Concerns  among  Partners.  The  pronoun  is  used  ia  the  masculine  gender, 
as  in  the  text  of  VtIsa  (Chapter  II,  v-  4). 

With  what  persons  should  partnership  be  contracted ;  and  with  what 
peiaons  should  it  not  be  contracted  1  ^us  question  is  answered  in  tlie 
sulgoined  text : 


V^Ihaspati  : — Pnident  men  ahould  not  carry  on  trade,  or  the  like, 
jointly  with  persons  deficient  in  capacity  or  industry,  afflicted  by 
disease,  ill-fated,  or  destitute  of  friend  and  home : 

2.  Ijet  a  man  carry  on  business  jointly  with  persona  of  high  birth, 
able,  diligent  and  sensible,  skilled  in  coins,  in  purchase  and  in  sale, 
honest  and  pereevering. 
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In  all  afi^Tfl,  an  incapable  man  should  be  exclnded.  An  indolmt  tniui, 
who  neglects  business,  thoagh  able  to  perform  it,  should  in  geneial  be  a- 
eluded  :  in  some  instances,  however,  as  in  the  duties  of  an  offidaUng  priet^ 
the  ezcluaion  is  not  essential.  The  exception  of  a  peison  afflicted  by  a  dis- 
temper, ffhich  disqualifies  him  for  business,  is  proper,  for  he  is  incapable  :  U 
ia  repeated,  because  the  ezctnsion  of  a  peraon,  in  whom  disease  has  made  iti 
first  appearance,  is  necessary  on  some  occasions  ;  and  a  person  afflicted  by  a 
disease  indicating  a  taint  of  sin,  must  be  excluded  from  the  performance  of 
sacrifice,  though  otherwise  capable  ;  for,  even  pure  persons,  jointly  perform- 
ing a  religious  rite  with  bim,  would  be  dishonoured,  since  no  benefit  would 
arise  from  it  Outcastes  and  the  like  should  also  be  excluded  from  the  per- 
formance  of  a  sacrifice  or  other  ceremony  ;  for  the  term  is  illustrative  of  a 
general  meaning.  "  Ill-fated  ,-"  not  destined  to  acquire  wealth,  gain,  hononr, 
and  the  like :  it  may  be  kuown  from  his  horoscope,  or  from  the  visibta  result 
of  hia  actions :  he  most  be  shunned  in  the  concerns  of  traders  and  the  rest. 
"  Destitate  of  friend"  or  protector  ;  such  a  man  is  excepted  in  concerns  of 
trade  and  the  like ;  for,  should  a  disposition  to  knavery  or  wickedness  arise, 
it  would  not  be  repressed  i  or,  "  destitute  of  home ;"  excepted  iu  the  appre- 
hension that  such  a  person  might  abscond  with  the  property. 

"  Persons  of  high  birth ;"  a  person  sprung  from  an  honourable  family  will 
not  be  disposed  to  break  his  engagements,  even  though  his  life  be 
endangered.  "  Able  ;"  skilled  in  business.  "  Diligent  j"  attentive  to  bua- 
ness  vithont  considering  his  own  case :  such  a  person  is  superior  to  men  in 
general.  "  Sensible  ;"  capable  of  contriving  expedients  when  distress  occnis : 
even  in  the  performance  of  reli^oaB  ritea,  the  ceremony  miacanying,  a  per- 
son acquainted  with  the  modes  of  expiation  or  the  like  may  be  reqoirad; 
Other  cases  are  obvious.  "Skilled  in  coins;"  explained  iu  the  MUaahari 
stamped  money,  gold  nUheat  and  the  like,  conversant  with  these,  and  witii 
silver  coins  and  the  rest,  and  skilled  in  distinguishing  coins  which  contun 
copper  or  the  tike;  in  commerce  his  excellence  is  obvious  ;  in  other  affairs 
he  is  also  useful.  "  Skilled  in  purchase  and  in  sale  ;"  in  commerce,  he  who 
is  conversant  with  purchase  and  sale,  knows  the  profit  to  be  made  :  in  other 
instances,  it  must  be  expl^ned  according  to  drcumBtances.  "  Honett,  or 
pnre ;"  is  referred  to  constant,  occasional,  or  voluntary  rites,  or  to  concerns 
in  general. 

Is  not  the  direct  precept  snperfluons,  ^ce  partneiship  ie  of  course  per< 
mitted  with  persons  different  from  those  excepted  ;  or  &e  exceptive  text 
Buperflaous,  since  penons,  different  from  those  with  whom  partnership  is 
directed,  are  of  course  excepted  ;  and  thus,  is  not  the  repetition  superfluous  ? 
Mo  :  the  exceptive  text  is  necessary  to  exclude  the  persons  therein  described  ; 
and  the  direct  precept  is  necessary  to  denote,  that  the  persons  described  m  U 
^ould  be  sought  for.  All  persons  different  from  those  described  in  tlte 
second  veiee,  are  not  to  be  excluded :  persons  not  of  high  birth,  nor  yet 
deficient  in  capacity,  and  so  forth,  may  be  admitted  :  but  ii  a  person  of  high 
birth,  and  so  forth,  be  fouud,  he  should  be  preferred.  This  sense  is  inferrible. 
The  text  ia  a  precept  of  ethicks,  showing  present  good  and  evil :  therefore, 
should  the  precept  be  not  observed,  present  evil,  as  lose,  strife,  or  the  hke, 
ensues  :  but  it  is  no  breach  of  duty  ;  on  the  contrary,  anyhow  to  maintain  a 
person  afflicted  by  disease  is  a  dut]' :  and  there  is  no  offence  in  sometimes 
admitting  an  indolent  person  into  partnenhip,  on  an  agreement  for  conduct- 
ing commerce  upon  the  stock  of  one  by  the  labour  of  another.  It  must  be 
conddered,  that,  if  all  exclude  incapable  persons  and  the  rest,  it  foUom  that 
all  partnen  must  be  capable :  consequently,  a  partuei^p  of  o^dUe  with 
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incftpkbk  persona  is  forbidden.  In  some  instoncea,  a  partnership  may  exist, 
of  perBons  all  deficient  in  capacity ;  for  none  of  them  are  incapable,  compar- 
ed to  each  other :  but  if,  among  peisona  of  aimiiar  rank,  one  be  superior, 
respect  should  be  shown  to  him. 

3. 
NXaEDA :— The  junction  of  etock  is  the  cause  of  men  carrying  on 

bnsiness  in  partnership  with  a  view  to  gain ;  therefore  each  should 

contribute  his  share  to  the  common  exertion. 

"  Janctioii  of  stock  /*  onion  of  capital.  "  Is  the  cause ;"  is  the  efficient 
means.  "  Therefore,"  that  is,  for  this  reason,  they  shold  make  exertions 
in  proportion  to  their  shares.  The  text  is  so  expouaded  by  Chams&swaba. 
Without  a  capital,  or  stock,  trade  cannot  be  carried  on ;  therefore,  let  all 
contribute  we^th,  and  supply  what  is  required  for  trade,  as  the  hire  of  boats, 
oxen,  and  other  carriage.  "  In  proportion  to  their  sharea  j"  that  is,  let  not 
one  famish  the  whole,  as  appears  from  a  text  which  will  be  cited. 

4. 
NiXEDL : — ^Ajs  the  (ihare  of  a  partner,  in  ihe  com/mon  stock,  or  in 

vxxrk,  is  equal,  or  more,  or  less,  in  the  same  proportion  shall  his 

charges,  loss,  and  profit,  be  equal,  vnoreaaed,  or  dmivnished. 

Aa  the  shan  of  each  partner  in  the  whole  capital  is  less,  more,  of  equal 
■0  shall  be  his  "  loss"  on  the  capital,  by  the  sinking  of  a  boat  or  the  like : 
the  loss  shall  be  settled  in  proportion  to  the  share  of  Hock. 

"  Charges ;"  necessary  charges  ;  the  king's  taxes,  and  the  hire  of  boats 
and  the  like.  "  Profit ;"  gain.  If  trade  be  again  carried  on  upon  the  profit 
added  to  the  original  stock,  the  loss  and  profit  is  shared,  as  abovementioned. 
Both  texts  majc  be  applied  to  agriculture  and  the  like,  unless  more  be 
expended  by  one  of  the  partners,  of  his  own  authority.  In  directing  that 
the  charges,  loss,  and  so  forth,  be  increased  or  diminished  in  proportion  to 
the  share  of  a  partner  in  the  common  stock,  the  same  is  understood  of  labour ; 
as  is  clearly  expressed  in  the  following  text : — 

5. 

YbIhaspati  : — -As  his  share  of  the  outlay  is  equal  greater,  or  leas,  in 
the  Bame  proportion,  utilesa  there  be  a  special  agreernvni,  shall 
each  partner  pay  charges,  perform  labour,  and  receive  profit. 
"  Charges ;"  loss  by  the  unking  of  a  boat  or  the  like ;  and  disbursemeut 

for  the  payment  of  ^e  king's  taxes,  and  so  forth.    All  this  supposes  that 

there  is  no  special  agreement 

6. 

TiJinrAWALcrA : — In  a  partnership  among  traders  who  cairy  on 
business  with  a  view  to  gain,  let  the  profit  and  loss  be  distributed 
to  each  according  to  his  share  in  the  stock,  or  according  to  special 


U  there  be  no  gpecdal  agreement,  the  distribution  must  be  r^ulated  by 
the  shares  in  the  stock ;  U  there  be  a  special  agreement  conoeming  [Hrofit 
•od  low,  let  the  fwofit  and  ioaa  be  distributed  aocordingly.    The  Ckioid'mmi. 
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Profit  and  loss  &re  meutloned  as  instancea  merely ;  for  the  reason  of  the 
Ihw  is  equally  applicable  to  labour.     The  Relndcara  concurs  in  the  Bame 
exporatiou,  but  r^ds,  in  the  fourth   measure  of  the  verse,  yat'hd  vd  tavundi 
eritaa,  instead  j/at'ha  vd  iarnvdahnlam  :  it  is  expounded  '  or  as  settled  by  a 
tpeeiat  agreement.'     According  to  this  opinion,  more  is  allowed,  under  a 
special  agreement,  to  one  of  the  partners,  from  a  motive  of  respect  or  affec- 
tion :  but,  extorted  by  force,  such  an  agreement  is  null.     (Chn^p.  II,  t.  10). 
If  there   be   a  special  Agreement  in  resect  of  labour,  it  is  expressly 
.  declared  that  the  contribution  shall  be  unequal. 
7. 
KAREDi. : — Let  the  partuers,  unless  bound  by  a  previous  ^reemeDt, 
duly  contribute  to  tbe  stock,  to  the  charges  of  living  and  of  trade, 
to  tbe  deductions  and  weights,  and  tbe  care  of  valuable  articles. 
"  Stock  ;"    store   for  purchase    and   sale,     "  Charges   of  living  ;"  way- 
jea.     "  Charges  of  trade;"  hire.     "Deductions"  made,    for  particular 
OSes,  from  the  joint  property.   "  Load  ;"   weights.  "  Valuable  articles  ;" 
ers  wood  and  Uie  like.    "  Duly,"  as  is  proper.  "  Unless  bound  by  agree- 
1 ;"  not  being  bound,  so  special  agreement  having  been  previously  nude. 

The  Betn6cara. 
Way-chaiges :"  if  one  of  four  partners  go  to  a  foreign  country  to  buy 
U,  let  all  the  partners  defray  hu  way-cbarges,  and  similarly  defray  the 
^  of  his  maintenance  while  living  abroad  ;  for  tbe  reason  of  the  law  is 
Uy  applicable ;  and  it  is  equally  intended  by  tbe  text,  since  the  woid 
signifies  food  in  general.  "  Okaiges  of  trade,  or  hire ;"  the  tenn  is 
irative  of  a  general  meaning,  comprehending  tlie  king's  taxes  and  the 
"  Dednctions"  may  occur  where  an  excess  lias  been  given  by  mistake 
in  other  cases  ;  there  is  no  objection  to  the  explanation  of  this  term  as 
iding  debt :  if  it  happen  that  a  purchase,  or  the  king's  faxes,  cannot  be 
lied  from  the  stock  already  accumulated,  it  being  then  necessary  to 
ract  a  debt,  the  debt  contracted  by  the  partner  sent  abroad,  who, 
gb  not  ezpiesaly  authorized,  has  not  been  restricted  from  contracting 
i,  must  be  pud  by  all  the  partners.  But  this  is  not  mentioned  in  tbe 
acara.  "  Load,"  expliuned  weight,  intends  the  weights  used  m  am' 
t  and  so  forth.  Let  them  provide  and  defray  tiiose  several  articles, 
he  espression  '  and  so  forth,'  gift  and  the  like  is  comprehended  in  lie 
"  As  is  proper  j"  in  proportion  to  their  shares.  "  No  special  agree- 
:  having  been  previously  made;"  an  agreement  for  exemption  from 
u  not  having  been  made  at  the  time  when  all  united  tn  partnenhip  ; 
>eing  bound  by  such  an  agreement. 

thers  explain  the  text,  "  Let  all  apportion  the  vessels,  the  accmnnla- 
the  charges,  the  expense  of  transport  and  of  custody,  and  the  donbla 
»."  If  any  misfortune  happen,  it  shall  not  fall  on  one  of  the  partners, 
if  there  be  an  agreemeut  for  proportioning  &e  labour,  all  shall  not 
irm  all  the  work,  but  they  shall  furnish  labour  respectively,  according, 
;reement :  as  is  intimated  by  the  concluding  part  of  the  text.  Or,  if 
I  be  an  agreement,  that  one  of  the  partners  shall  contribute  no  labonr, 
ist  he  so  settled. 

)th  opinions  should  ba  admitted ;  for  they  are  proper ;  and  what  is 
[stent  with  common  sense,  though  not  mentioned  in  either  exposition, 
i  necessarily  be  understood  ss  comprehended  in  the  sense  (rf  die  text. 
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VtXsa  : — Never  deceiving  each  other,  present  or  absent,  let  them 

make  sales  and  purchases  according  to  the  value  of  the  various 

articles. 

Here  Ihe  privative  a  mu^  be  interposed ;  "  not  deceiviog; :"  that  is,  let 
them  tniDsact  business,  never  deceiving  eaoh  other.  The  Vitdda  Chintdmeni. 

Deoeit  in  the  presence  of  the  partners  consists  in  appropriatiDg  things 
noder  false  pretences,  or  in  not  making  due  exerllons.  Thus,  one  of  the  - 
partners  takes  a  thing  and  says,  in  the  presenoe  of  the  rest,  "  I  take  my 
private  property  which  wus  placed  here ;"  or  he  misstates  the  price  puid  for 
a  commodity.  Deceit  in  respect  to  labour  may  be  thus :  when  sent  for  any 
bueiness,  be  says,  "  this  business  is  sot  to  be  performed  by  me  /'  or  says, 
"  I  have  performed  much  labour.  Jet  this  business  be  done  by  you."  Deceit 
in  the  absence  of  the  partners  is  obvious.  Let  them  proceed  according  to 
the  profit  between  the  purchase  and  sale  of  the  various  articles,  as  oloves, 
nutmegs,  pease,  wheat,  cotton,  grass  and  the  like. 

9. 
VRiHASPATi:— They  are  declared  to  be  competent  arbitrators  and 

witnesses  for  each  other,  in  doubtful  cases  of  deceit  provided  they 

bear  no  enmity  to  either  party. 

"  They  j"  the  partners.  The  Sttndcara. 

If  one  of  eight  partners,  beine  accused  of  deceit,  does  not  charge  a 
stranger  nith  the  fault,  but  simply  denies  the  fraud,  those  partners  who 
are  neither  accusers  nor  accused,  may  officiate  as  arbitrators  to  decide  on 
the  fraud  alleged ;  and  they  may  be  witnesses.  An  exception  is  mentioned, 
"  provided  they  bear  no  enmity  to  either  party,"  to  the  accused  or  accnser. 
The  meaning  is,  that,  if  there  be  any  dispute  concerning  trade  in  partner, 
ship,  the  arbitration  of  the  partners  may  iu  some  instances  be  admitted  ;  hut 
the  evidence  or  arbitration  of  strangers  or  king's  officers  is  not  forbidden. 

Others  read  the  latter  part  of  the  tsit,  "  let  them  not,  from  an  impulse 
of  hatred,  expel  a  partner  on  pretence  of  fraud."*  Though  naturally  averse 
from  him,  yet  unable  &om  modesty  or  other  motive  at  first  to  refuse  him, 
having  thuB,  from  false  shame  or  other  cause,  once  admitted  a  person  not 
^reeable  to  ihem,  should  they,  recalling  their  aversion,  attempt  to  expel 
bim  ou  a  false  accusation,  let  the  king  prevent  them. 

How  then  shall  he  be  cleared  P    In  the  mode   mentioned  by  Vtiau- 

PAT[ 

10. 
VntHABFATi : — Should  one  of  the  partners  be  justly  suspected  of 

£raud,  in  buying,  selling,  and  the  like,  he  may  be  cleared  by 

ordeal :  such  is  the  rule  in  all  controversies. 

This  text  propounds  the  mode  of  trial.  "  Justly  suapeoted  of  fraud ; 
though  guilty  of  fraud,  but  with  some  doubt ;  for,  if  it  be  certain,  be  cannot 
be  cleand  by  ordeal.  If  he  be  not  cleared  by  popular  proof,  nor  be  convicted 
of  fraud,  he  may  dear  himself  by  ordeal :  it  is  not  ordained  in  the  first 
instance  ;  for  a  text  directs,  "  on  fulure  of  these  several  proofs,  one  of  the 
Rs  dwit&yw  iadtAaiani/HtdA,  fnstoid 
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several  ordeals  ia  ord^ned"  (Chapter  II).  Sufficient  cause  of  sa»picion  mast 
be  showu  to  ground  this  procedare  npon,  not  merely  that  he  has  been  much 
employed  iu  tbe  transKOtiona  of  the  joint  trade  :  thU  obitervatioa  ia  grounded 
on  the  opinion  of  KAOEin'ANDAHA,  in  the  Ddt/abkaga  tataa  ;  "  otheiwiae 
partition  of  heritage  could  never  be  made  vithont  ordeal,  for  knavery  may 
be  always  apprehended." 

If  one  of  the  partners,  AilCnl  in  business,  have  with  mnch  labour  trans- 
acted sales  and  purchases  at  home  and  abroad  ;  and,  when  partition  is  made, 
if  he  be  suspected  of  fraud  ;  let  him  not  in  tlie  first  instance  undertake 
ordeal,  but  say,  "ezainiiie  the  sales  and  purchases."  Then,  should  hu 
etory  be  inconsistent,  or  should  he  allege  a  Uelivery  to  a  person  to  whom  it 
is  not  proved  that  anything  was  delivered ;  in  this,  and  similar  instances, 
suspicion  justly  ariBing,  a  judicial  procedure  ia  proper.  But  otherwise,  his 
conscience  ia  his  witneaa. 

Ordeal  may  be  required  in  a  esse  of  fraud  in  regard  to  Ubonr.  Thns,  one 
of  several  partners,  bound  by  a  previous  agreement,  purchases  commodities 
in  another  country  ;  another  brings  those  commodities  home ;  a  third  sells 
them  at  home  :  in  auoh  a  concern,  goods,  which  were  brought  by  water  on 
a  boat,  being  destroyed  by  a  storm,  the  partners,  on  hearing  of  it,  say, 
"  they  were  lost  by  thy  neglect ;"  the  other  replies,  "  I  did  not  neglect 
them  :"  in  thia,  and  similar  cases,  ordeal  u  directed.  "  Such  is  the  rule  in  all 
controversies  :"  even  in  other  cases,  in  regard  to  loans  and  so  forth,  if  there 
be  suspioion,  the  party  must  be  cleared  by  ordeal  or  other  evidence.  Evidence 
in  general  is  intended.    So  the  Setndcara  and  GhinUimeni. 

11. 
YiiaASTA.Tl : — When  the  principal  stock  or  the  profits  are  diminished, 
in  the  case  of  pftrtnersbip,  by  the  act  of  QoD  or  of  the  king,  that 
loss  must  be  borne  by  all  the  partners  in  proportion  to  their  shares. 
WheD  the  accused  is  cleared  by  ordeal  or  other  evidence ;  and  it  is  proved 
that  the  goods  were  lost,  without  any  neglect  on  his  part,  by  the  act  of  God 
or  of  tlie  king  ;  that  loss  must  be  borne  by  all  the  partners  in  proportion  to 
their  original  shares.  Ue  repeats  what  he  has  before  said  {R)  ;  or  the  word 
may  be  there  understood  aa  intending  charges  only  (such  as  payment  of  the 
king's  taxes  and  the  like),  not  loss  :  but  the  same  rule  is  extended  to  a  loss 
which  happens  without  negligence  ;  that  ia,  a  loss  which  happena  notnith- 
standing  the  utmoat  exertions  made  to  prevent  it ;  or  a  loss  which  oceura 
when  the  partner,  through  inadvertence,  placed  the  goods  in  a  perilons 
situation,  without  suspecting  the  danger.  According  to  the  Itetnaeara,  the 
first  loss  or  diminution  mentioned  in  the  text  intends  loss  of  capital ;  the 
second,  loss  of  profit :  and  tfraiu  gives  the  same  exposition.  If  the  loss  be 
total,  it  must  be  proportionally  borne  by  all  the  partners ;  if  profit  only  be 
lost,  ahall  it  be  home  by  that  partner  who  had  charge  of  the  concern  when 
the  loss  happened  P  To  remove  this  doubt,  the  text  espiesaes,  "  when  the 
profits  are  diminished,  &o."  If  profit  be  lost  with  capital,  it  is  proper,  on 
the  ground  of  favour,  that  the  partners  should  share  the  loss  of  profit;  but 
shall  the  loss  of  capita  be  borne  by  him  who  manned  the  concern  when  the 
loss  happened  t  To  remove  this  doubt,  the  text  expresses,  ''  wbea  the 
principal  stock  is  diminished,  &c."  The  same  decision  should  be  given  when 
the  profile  un  diminished  by  waiting  for  a  riae  or  fall  of  price.  An  excep- 
tion is  mentioned  in  the  following  text : 
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12. 

VkIhaspati  : — But,  if  one  partner,  acting  ogajust  or  without  tfao 
assent  of  the  others,  hy  his  negligence  injures  the  common  proper- 
ty, he  alone  must  indemnity  all  the  partners. 
"  Without  the  aeeent  of  the  othera,"  unknovn  to  th^m  :  so  the  Ckintd- 
mmi.     It  may  signify  '  not  sent  to  brin^  goodii  from  a  country  where  they 
tire  cheap.'     It  does  not  iutend  a  case  where,  having  gone  to  that  oonntty  on 
HQch  a  midiiion,  the  partner,  when  returning  thence,  by  accident,  without  the 
knowledgH  of  the  rest,  meets  with  a  dangerous  place  ;  elsu  a  partner  could 
never  go  to  a  foreign  country,  where  he  must  act  without  directions  from  all 
the  partners,  since  they  would  not  be  present. 

"  Ag»inet  the  HSsent  of  tlie  others  ■"  Ibrbidden  to  go  at  that  time.  For  ex- 
ample :  one  partner  wisheB  to  travel  by  water  earria»!e  to  a  foreign  oounti-y  ; 
the  otlierv  consent,  but  say,  "  wait  this  day,  incursions  are  expected  from 
the  army  of  a  foreign  prince."  The  persou  employed,  nevertheleBS,  goes 
that  very  day ;  and  the  goods  are  plundered  by  tlie  army  of  a  foreign  prinoo. 
In  that  case  a  fault  is  imputed  to  the  partner  acting  against  the  asseiit  of 
the  others. 

In  thv  cue  supposed,  if  the  goods  be  not  plundered  by  the  forces  of  a 
foreign  prince,  but  the  boat  happen  to  sink  in  a  storm,  what  shall  enena  ? 
It  ca'inot  be  argued,  tiiat  the  lo»s  must  be  mads  good  by  him,  during  whose 
management  it  occurs,  because  the  goods  are  lost  by  a  person  acting  against 
the  assent  of  the  others :  the  motive  of  forbiddance  being  different,  the  pro- 
hibition is  nothing  to  the  purpose.  Not  being  wholly  dependent  on  their 
command!>,  shall  he  not  fullon  the  road  of  gain,  although  a  motive  of  objec- 
tion be  set  forth,  if  he  be  able  to  counteract  tlie  cause  of  objection  p  Nor 
should  it  be  argued,  that,  were  it  so,  the  loss  must  be  borne  by  alL  If  he 
bad  not  gone  that  very  dsy,  the  boat  would  not  have  been  lont. 

To  tlie  question  thus  proposed,  the  answer  is,  the  loss  of  the  boat,  hap- 
pening in  a  storm,  ie  accideutiil  and  unforei>een  :  it  is  the  act  of  Qoo.  But 
if  be  quit  the  i-out  to  elude  the  enemy,  and  the  boat  be  wrecked  in  conse- 
quence, he  must  make  good  the  loss.  Other  cases  must  be  determined  on 
the  same  principle. 

"  By  bis  negligence,"  is  a  general  expreeuon  comprehending  the  act  of 
OoD  or  of  the  king.  It  appears  from  this  ezprevsion,  that  a  loss,  happening 
Sy  the  negligence  of  a  partner  not  acting  against  or  without  the  assent  of 
(be  others,  must  be  borne  hy  all  the  partners. 

13. 
Nj(beoa: — And  what  is  lose  by  the  negligence  of  one  partner  acting 
against  or  without  the  consent  of  all  the  partners,  must  he  made 
good  by  hiTO. 

'I'he  import  is  the  same  as  in  the  preceding  text.  The  particle  is  used 
in  the  sense  of  "  and." 

14. 
Y^IIn:AWALCTA :— If  one  partner  does  what  the  others  forhid  or  dis- 
approve, or  if  he  be  negligent  in  d<nng  what  they  allow,  and  the 
common  property  bo  injured,  he  shall  make  it  good  ;  but  he  who 
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preservea  it  from  robbers  or  oOier  misfortune,  ehall  receive  a  tenth 
part  of  it  aa  hia  reward. 

The  property  being  endangered  b;  the  act  of  Qod  or  the  king  iritbout  any 
I  his  paxt,  if  one  partner  preserve  it  by  his  own  exertions,  he  aball 

a  tenth,  part  For  example  :  a  fire  accidentally  happening  where  the 
took  is  huarded,  if  one  partner  extinguish  the  fire  by  hta  own  exer- 
r  be  able  to   save  the  goiKlg,  he  shall  receire  a  tenth  part  ns  hia  re- 

80,  if  ho  recover  goods  sunk  by  a  stonn  in  the  middle  of  the  river 
r  way  from  a  foreign  conutry,  throwing  himself  into  the  water  at  the 
his  life,  and  dr^;ging  them  on  shore,  he  ehall  receive  a  tenth  port. 
I  the  case  be  foremen  tiuned,  if  one  partner,  going  to  another  province 

the  assent  of  the  others,  save  the  goods  from  the  army  of  a  foreign 
by  his  own  exertions,  by  insinuation,  or  by  &itifice,aud  gain  consider- 
ifit,itia  reasonable  that  he  should  receivt;  a  tenth  part. 
itfa  part  of  what  1  It  is  answered,  a  tenth  part  of  all  the  goods  saved, 
artner  who  goes  even  against  the  assent  of  the  others,  save  the  stock 
ing  the  enemy,  or  by  other  means,  &u<  cfo  not  gain  considerable  proJU,* 

receive  a  tenth  part  of  the  stock  lavtd  t     Since  the  dangt;r  arose  Iron 

fault,  be  is  not  entitled  to  a  tenth  part.  But  if  the  boat  be  lost  by 
of  Oon,  and  he  save  any  goods  ;  in  that  case  he  shall  receive  a  tenth 

those  goods,  and  all  the  partners  shall  divide  the  remainder ;  ua  or- 
by  the  following  text  : 

15. 
3PATI: — If  a  aingle  partner,  when  ditnger  is  apprehended  fro^ 
act  of  God  or  of  the  king,  preserve  the  common  stock  by  bis 

ezertioD,  a  tenth  part  of  it  eholl  be  given  to  him,  and  all  shall 

I  their  respective  shares  of  the  remainder. 

^ir  reBpective  shares,"  in  proportion  to  their  shares  in  the  original 
and  the  person  who  saved  the  common  stock  shall  have  his  share  ; 
th  part  is  as  it  were  his  reward. 

16, 
A : — He  vrho  preserves,  by  his  own  effort,  the  goods  of  the 
aership,  when  a  calamity   arises  from  the  act  of  God,  from 
ers,  from  the  king,  or  from  fire,  ia  entitled  by  law  to  a  tenth 
of  them, 
a  danger  only  arises.  The  Bttndcara. 

17. 
UNA : — To  him  who  shall  preserve  goods  from  robbers,  water, 
re,  a  tenth  part  of  their  valae  shall  be  given :  this  is  the  role 

II  sorts  of  property. 

laervo ;"  save.  The  Betnacara. 

!  infer,  from  the  expression  "all  sorts  of  property,"  that  if  tho 
property  of  any  person  in  danger  of  loss  be  saved  by  another,  even 

*  1  inastt  thii  rceoratign,  lo  roconoile  this  and  the  pceoecUiie  paragtspb. 
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in  that  case  whoever  saved  it  ehall  liave  a  tenth  part  of  the  propert;  saved, 
'iliat  is  not  the  oinniou  of  Cband&sw&ba  and  MiSB^ ;  for  tbia  text  apper- 
tains to  the  title  of  Concerns  among  Fartners.  Nor  should  it  be  argned, 
that  if  a  stranger  preserve  any  property  belonging  to  joint  traders  from 
danger  of  loss,  he  shall  receive  a  tenth  part  of  it ;  but  UHANDEawAKA  and 
nthers  deny  the  reward  of  a  tenth  part  in  case  of  a  salvage  of  property 
belonging  to  a  single  owner,  tts  is  expressly  declared  by  them  in  these  words : 
'some  hold,  that  the  rule  is  the  same  in  all  sorts  of  property,  even  though 
'  it  belong  to  a  single  owner ;  but  that  is  not  admissible,  because  it  is  incoa- 
'sistent  with  the  tiGe  under  which  the  text  ii  placed.'  This  ayatnia  sup- 
posed, on  the  same  objection,  that  it  is  incousiBtent  with  the  subject ;  for 
the  subject  proposed  is  the  rule  of  decision  when  one  of  the  partners  pre- 
serves tbe  goods  from  robbers  and  the  like,  not  when  they  are  saved  by  a 
stranger  :  imd  it  has  not  been  so  declared  in  the  Cdmad/tinu,  nor  by  HxtA- 
YUDHA,  who  hold  that  this  has  the  same  import  with  the  text  of  Nabkda, 
Chahd^swara  and  others  hold,  that  the  tenth  part  of  the  property  saved 
shiill  not  be  received,  in  the  case  of  property  belonging  to  a  single  owner, 
which  is  preserved  from  robbers  and  the  like.  Couseqaently  they  conour 
with  the  Cdmadhmu  and  with  HsLiTitDBA. 

What  then  is  meant  by  "  all  sorts  of  property !"  The  profits  asid  tha 
prindpol  stock.  Or  it  may  be  thus  explained ;  there  is  not,  in  this  case,  any 
such  distinction  as  that  which  is  declared  under  the  title  of  Loans  and 
Payment,  in  r^ard  to  the  highest  interest  on  goM,  grain,  wool,  fruits, 
flowers,  and  so  forth :  but  a  tenth  port  of  any  property  saved  shall  be 
received,  whether  it  be  gold,  predons  atones,  pearls,  pepper,  quick^ver, 
grain,  wool,  grass  or  the  like.  This  is  denoted  by  the  very  expression  '  all 
sorts  of  property  :'  thus  the  epithet  "  all"  denies  any  other  rule  in  regard 
to  any  sort  of  property,  uo  distinction  being  anywhere  speoified  between 
joint  or  several  prop^y :  but  it  must  not  be  objected,  that,  if  such  be  the 
case,  whence  is  an  exception  deduced  in  regard  to  the  property  of  a  single 
owner  1  It  is  deduced  bvm  the  subject :  consequently  the  meaning  is,  "  this 
is  the  rule  in  all  sorts  of  property,  whether  gold  or  any  other  commodity, 
belonging  to  persons  engaged  in  partnership." 

If  any  man,  by  his  own  labour,  save  the  proper^  of  partnen,  or  of  any 
other  person,  in  danger  of  loss  by  water,  fire,  robbers  or  the  like,  what  shidl 
he  receive !  Althot^  it  be  not  ordained  by  the  law,  some^ing  should  ha 
given  to  him  as  a  token  of  respect,  or  aa  a  recompense,  on  the  anthoritgr  of 
ibe  law  concerning  other  cases,  or  on  the  induction  of  common  sense. 

It  is  inferred,  that,  among  ten  partners,  if  three  join  in  saving  any  pro- 
perty which  is  in  danger  of  being  lost  in  a  river,  or  of  being  destroyed  by 
fire,  those  three  persons  shall  share  one-tenth  port  (mly,  which  should  be  dis- 
tributed in  proportion  to  their  respective  exertions. 

If  one  partner  opposed  the  attempt  of  saving  tAe  goodt,  another  remained 
ulent,  and  the  third  approved  the  attempt,  what  is  the  law  in  this  case  %  Ha 
who  oppc»ed  it  shall  huva  no  shore  of  the  gain  on  those  goods  :  the  person 
who  remained  silent  shall  have  the  share  regularli/  allotted  to  him  :  and  80 
shall  be  who  assented  to  the  atteiijpt ;  but  he  sh^  receive  something  more 
than  the  other,  as  is  declared  by  Apastahba  in  respect  of  those  who  cause 
on  act  to  be  performed,  who  assent  to  it,  and  who  actually  perform  it : 

"  They  all  ahare  the  retribution  in  heaven,  or  hell ;  but  there  is  a 
difforcace  in  the  rewaid  of  him  with  whom  the  act  originates." 
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Who  shall  receive  the  aliare  of  bim  who  opposed  the  atbempt  ?  Not  all 
the  others,  for  there  is  no  hiw  tu  give  a  title  to  the  person  who  romiutied 
Bilent ;  not  the  ealvers  only,  for  tlut  is  inconsisteat  with  common  sense  : 
thus,  if  a  stranger  save  the  proper^  of  another,  which  is  in  danger  of  loss 
by  WAter  or  the  like,  he  is  not  entiUed  to  the  whol?  ;  and  in  tliis  case,  how 
can  the  presenrer  be  entitled  to  the  whole,  since  he  is  a  stranger  in  regard  to 
the  propertjr  of  another  ?  the  law  admits  not  a  distinct  kind  of  ownership 
founded  on  union  of  stock. 

The  question  proposed  is  thus  answered ;  the  person  who  opposed  the 
attempt  shall  receive  his  proportion  of  the  capital  stock ;  therefore,  the  capital 
stock  ^all  be  divided  among  all  the  partners,  after  giving  a  tenth  part  of  it 
to  the  salvers  :  bat  the  profits,  after  pajing  a  tenth  part  to  the  salver,  shall 
be  divided  in  proportion  to  theii  shares  among'the  other  partners,  solely 
excluding  the  person  who  opposed  the  attempt;  for  it  will  be  shown,  that 
even  a  man  of  crooked  ways  forfeits  the  profit  only. 

Is  this  a  man  of  crooked  ways  P  or  does  he  not  rather  intend  kindness  ? 
The  man  of  crooked  ways  opposes  another,  lest  a  share  of  the  labour  should 
fall  on  himself ;  it  is  proper  be  should  lose  his  share  of  the  profit :  but  tJiia 
man  opposes  the  attempt  to  preserve  Ms  partner's  life,  as  he  would  his  own  ; 
he  opposes  it,  to  save  him  from  pain,  thinking  the  fire  irresistible  :  why 
should  he  lose  his  share  of  the  profit  F  When  he  opposed  the  attempt,  even 
then  he  forfeited  his  property ;  the  profit  belongs  to  him  who,  regardless  of 
his  partner's  objections,  and  little  valuing  the  preservation  of  his  own  life, 
plunges  into  water,  or  rushes  into  fire,  to  save  the  property  ;  but  the  part- 
ners, who  assented,  or  remained  silent,  shall  have  a  share,  for  they  had  not 
abandoned  the  property :  it  is  however  proper  that  something  heaven  to  the 
partner  who  opposed  tlie  attempt. 

Bas  he  not  forfdted  even  his  principal  by  abandonment!  That  should 
not  be  asserted,  for  he  has  not  absolutely  abandoned  it.  When  the  goods 
were  carried  away  by  water,  his  reflections  are  :  "  What  can  be  done  1  They 
are  lost  irrecoverably  1"  He  does  not  abandon  them  by  a  declaration  that 
he  has  no  further  interest  in  them.  Shall  his  condition  be  the  same  with  that 
of  a  man  of  crooked  ways  ;  for  even  that  man  loses  the  profit  only  P  It  is 
not  a  satisfactory  opinion  which  deems  that  admissible  ;  for  it  is  inconsistent 
with  reason  that  the  condition  of  a  mau  who  intends  a  kindness,  but  ia  unable 
to  traverse  the  water,  thongh  otherwise  qualified  for  business,  should  be  the 
same  with  that  of  a  man  of  crooked  ways.  It  must  not  be  argued,  that  even 
his  principal  should  not  be  given  to  the  man  of  crooked  ways.  There  is  no 
ordinance  to  that  effect ;  for  Tajntawalcta  would  have  said,  "  without 
stock,"  instead  of  saying,  "  witiioub  profit,"  (18).  Nor  sbonld  it  be  affirmed 
that  this  law  must  be  understood  of  the  case  when  toil  is  omitted  through 
indolence ;  but,  in  the  case  supposed,  even  the  principal  is  forfeited.  It  is 
not  fit  that  the  properly  of  one.  saved  by  another,  be  retained  by  the  salver, 
without  the  owner's  assent  declared'in  this  form  ;  take  the  property  you 
have  saved."  Neither  should  it  be  argued,  that  all  profit  is  forfeited  by  ob- 
liquity of  conduct ;  for  it  is  inconsistent  with  common  sense  that  a  man  who 
had  previously  done  nothing  perverse  or  dishonest,  and  had  acquired  profit 
by  his  own  labour,  should  now  lose  all  profit  on  account  of  his  conduct  in  a 
moment  of  great  danger.  No  forfeiture  is  incurred  by  opposing  the  attempt, 
from  a  motive  of  affection  or  the  like,  without  fraud  :  tut  if  it  be  opposed 
from  a  perverse  motive,  the  profit  is  forfeited :  the  salver  shall  receive  a 
tenth  of  the  principal  and  profit. 
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If  a  partner  be  convicted  of  fraud,  the  losa  must  be  made  good  by  him  : 
tbis  is  shown  by  the  direction  foi  diBtribnting  shares  to  all,  if  honest.  His 
eipulsioD  is  aiio  directed. 

18. 
YAjhyawalcya  : — A  man  of  crooked  ways  let  the  other  partners 

expel  without  profit ;  and  let  a  partner  unable  to  act,  appoint 

another  man  to  act  for  him.* 

Let  the  partneis  expel  a  man  of  crooked  wajs,  (that  is.  a  fraudulent 
partner),  witiiout  profit,  giving  Mm  his  principal  stock  only :  bat  let  Mm, 
who,  thongh  not  fr&ndnlent,  is  unable  to  ac^  appoint  for  his  aubstitnte 
another  man  able  to  act.  The  Sttndcara, 

ISmm  delivers  the  same  exposttjon. 

A  frandnleDt  partner  is  of  two  descriptions  ;  one  who  ia  averse  from  the 
performance  of  work,  and  one  nho  embezzles  property.  In  regard  to  per- 
formance of  work,  a  distinction  must  be  admitted,  as  snggested  by  common 
sense  :  the  fraudolent  partner  forfeits  the  profit  on  that  part  in  regard  to 
wMcb  he  offends  ;  not  the  whole  profit.  A  partner  having  bought  goods 
without  fraud,  sells  them ;  and  afterwards  adopts  fraadnlent  ways  in  his 
sales  and  purchases,  but  baa  committed  no  fraud  in  regard  to  the  first  goods ; 
in  that  case  he  shall  have  a  share  of  the  profit ;  but  he  forfeits  the  profit  on 
that  part  concerning  which  the  fraud  was  committed.  In  aU  cases, 
however,  the  fraudulent  partner  shall  be  expelled ;  for  fraud  is  sufficient 
cause  of  expulsion. 

If  he  perform  the  labonr  directed  in  regard  to  sales  and  purchases,  bat 
neglect  the  preservation  of  the  goods,  what  shall  follow  ?  If  there  be  no 
specifick  ^peement,  and  the  share  of  the  bnsiness  regarding  purchase  and 
sale  be  performed  t^  the  directions  of  the  other  associates,  then,  should  ha 
neglect  the  preservation  of  the  goods,  he  shall  be  deprived  of  his  share  in  the 
profit ;  otherwise,  the  text  wonld  be  onmeaning  :  and  it  ia  not  restricted  to 
neglect  of  business  from  the  first  day  of  the  partnertkip.  But  if  he  say, 
"  I  have  skill  in  all  other  affaits,  but  not  in  the  preservation  of  goods," 
tiiere  is  no  perveiseueas  in  bim  :  therefore  he  may  partake  of  the  profit,  by 
their  favour.  Or  the  maxim,  "  let  a  partner  unable  to  act  appoint  another 
man  to  act  for  him,"  may  be  applicable  to  this  case ;  therefore,  let  Mm 
engage  some  other  person  to  preserve  the  goods.  On  this  point  a  distinc- 
tion is  mentioned. 

19. 
NArbda  : — Should  one  partner  be  unable  to  act,  his  heir  shall  under- 
take the  work ;  or,  if  there  be  no  heir,  another  partjier  who  is 

wiUmg  a/nd  able  to  act ;  if  there  be  no  su^h  person,  all  the  -pwrtnera. 

"  Disability ;"  calamity,  or  incompetence :  meaning  calamity  from  a 
moral  cause.  "Heir;"  the  son,  and  so  forth.  "Ifl£erebe  no  heir  ;"  if 
the  heir  be  unfit  or  nnable,  or  if  there  be  no  heir  present,  another  partner, 
who  is  able  to  act  for  both,  shall  undertake  the  preservation  of  the  stock ;  if 
there  be  no  such  person,  all  the  partners ;  for  partners  most  be  necessarily 
understood,  since  it  wonld  be  improper  to  understand  "  all"  as  intending 
the  wodd  at  large ;  and,  from  the  context,  partner  must  be  understood  even 

«  See  V.  31. 
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in  the  middle  of  tho  text :  thus,  "  heir"  muat  be  understood  of  a  partner ; 
and  the  torm  comprehends  kinsmen.  If  one  partner  be  disabled,  he  amoDg 
the  partners  who  is  heir  to  the  disabled  partner  should  undertake  his  woric  ; 
if  he  refuse  it,  let  the  king  formally  appoint  him  ;  no  other  can  ttct  for  him, 
if  there  be  an  heir  capable  of  acting.  Rut  if  there  be  iio  heir,  or  if  he  be  in- 
capable of  acting  for  both,  let  another,  who  b  able  to  act  for  both,  under  - 
tiike  the  work .  Thna  "  able"  is  pertinent,  otherwise  it  woold  be  unmeaning ; 
since  a  capable  person  may  be  unable  to  act  aa  a  substitate.  The  appoint- 
mtint  of  the  aubaUtute  is  referred  to  the  king,  becatise  there  is  no  other 
person  to  whom  it  could  be  referred. 

If  there  be  uo  such  capable  person,  let  all  the  partners  preserro  the 
goods.  Theteitiof  YAjkyawaia^ca  and  others  (14,  •fa;.,)  being  applica- 
ble to  the  present  case,  the  salver  or  salvers  shall  have  a  tenth  part  of  the 
property  saved.    This  is  inferred  by  Chand^wara. 

If  partners  be  understood  in  this  text,  another  person  may  not  be 
employed  at  the  choice  of  the  principal,  on  whom  it  is  incumbent  to  pre- 
serve tho  goods.  This  obJKlion  is  not  consistent  with  reason,  for  evea  the 
heir  may  not  be  employed  unless  he  be  included  in  the  partnership.  Mor 
should  it  be  argued,  that  the  same  rule  may  extend  to  a  separated  kinsman, 
if  there  be  no  undivided  brethren  capable  of  acting ;  for  su<^  an  extension  of 
the  rule  has  no  foundation  in  any  ordinance,  nor  in  the  reason  of  the  law. 
Nor  should  it  be  argaed,  that  tJie  rule  is  grounded  on  the  reason  of  the 
law  ;  because  otherwise  the  word  "  able,"  in  the  text  of  NIbrda,  would  be 
unmeaning :  it  may  be  taken  as  a  descriptive  epithet  nearly  taptrjtuotu. 
If  another  penon  may  not  be  employed  at  the  choice  of  the  prindpal ;  then, 
of  course,  tbe  partnets  should  preserve  the  goods,  and  receive  a  tenth  part 
as  their  reward. 

MiBOA,  thinking  the  application  obvious,  has  not  expressly  said,  that 
the  heir,  and  other  persons  mentioned  in  the  text,  are  induded  in  the  part- 
nership. It  should  not  be  object«d,  that  Misba  expounds  the  text,  "  should 
one  partner  die,  Ac.  f  how  Uien  should  another  person  be  employed  at  his 
choice  P  MisoA  tiierefora  coilld  not  have  contemplated  such  a  construction. 
Btill  it  is  dlfficnlt-to  disprove  the  supposed  disqnaliS cation  of  his  heir  not 
iuclnded  among  the  partners.  We  thraefore  hold  it  proper,  in  tliia  case,  to 
follow  the  exposition  of  Cbahv&SWaba,  "  If  one  partner  be  unable  to  act, 
let  his  heir  midertake  the  praervaticM  of  the  stock,  &c"  and  in  this  case 
another  peison  cannot  be  employed  at  his  choice :  but  if  there  be  no  son  or 
near  heir,  a  more  distant  heir,  included  among  the  partners,  should  under* 
take  it ;  next,  another  partner  able  .to  act ;  or  if  there  be  no  such  person,  all 
the  associates.  Such  is  the  successive  order.  The  son  of  a  disabled  partner 
being  properly  under' his  authority,  it  is  not  necessary  that  another  heir 
ahoi^  be  employed,  if  a  son  be  forthcoming  ;  but,  on  failure  of  a  son,  he 
should  be  employed ;  otherwise  the  special  mention  of  "  heir"  in  the  text 
wonld  be  an  unmeaning  repetition.  It  should  not  be  argued,  that,  if 
another  act  for  a  diiohUd  partner,  although  an  heir  exist,  the  text  is  pro- 
pounded  to  show  that  the  heir,  complaining  before  the  king,  may  prevent  it. 
There  is  no  argument  for  selecting  this  limited  construction.  If  the  heir 
refuse  the  imderteking,  and  another  partner  accept  it,  then  his  employment 
ie  not  disputed.  In  fact  the  heir  ought  to  perform  the  voi^,  because  snch 
is  the  actnal  course ;  lot,  on  the  de^  of  the  father,  his  obligations  devolve 
on  the  son ;  but,  in  his  default,  a  sabstitnte  should  be  a^^iointed.  There- 
fore the  Bdndcara  ehows,  that  the  heli  shall  receive  a  tenth  part  of  property 
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BBTod  hj  him.  If  tiie  person  b«  selected  at  the  choice  of  the  principal,  he 
shall  reoeire  a  tenth  part,  or  other  reward  as  may  be  agreed  on  between 
them :  but  for  others,  the  reward  is  a  teath  port  of  the  property  saved  ;  for 
it  is  crdained  by  Sages  treating  of  the  same  Bubjeot,  A  tenth  part  of  what  P 
Shall  it  be  a  tenth  part  of  the  principal  stock  and  profits,  or  of  the  profits 
only  p  On  the  first  supposition,  in  wlist  does  the  situation  of  the  partner 
differ  from  the  situatioa  of  one  who  forfeits  his  share  of  profit,  since  the  gun 
does  not  always  exceed  a  tenth  part  of  the  principal  F  On  the  second  sap- 
position,  he,  who  saves  the  stock  only,  would  have  no  reward.  Both  objec- 
tions are  wrong :  for  the  situation  of  the  partner  does  diSbr  when  the  gain 
roay  ezoeed  a  tenth  part ;  and  if  the  principal  stock  only  be  preserved,  the  re- 
ward }»iu/  may  be  re-placed  by  a  ebaia  of  future  profit.  But  the  rule  of 
decision  is  this :  a  tenth  part  of  the  property  saved,  both  the  principal  stock 
and  the  profit  beiDg  pretaved,  EhsU  be  received  by  the  preservfr  of  it ;  and 
this  rule  concerns  property  saved  by  exertion,  not  by  tlie  act  of  Qod,  while 
the  partnw  merely  talked  of  saving  it. 

Him  who  emboEslea  the  joint  stock  let  the  partners  expel  without  profit, 
after  takini;  back  the  property  embezzled.  Loss  of  profit  shall  be  his  pun- 
islunent ;  for  no  distinction  is  mentioned,  in  reg.'ud  to  fraudulent  partners, 
in  the  text  of  YXintavalota  (18), 

If  any  trader  die,  what  shall  be  done  in  that  case  P  This  question  is 
answered  in  the  following  text  :— 

20. 
N^ECDA : — Ifany  travelling  merchant,  comiDgfrom  a  foredgn  country) 

should  die,  the  king  shall  keep  his  stock  until  his  heir  appear. 

2.  Should  he  have  no  kinsman  ia  a  direct  line,  let  the  king  deliver  it 
to  persons  allied  to  him,  or  to  collateral  kinsmen ;  and  if  no  such 
heir  appear,  let  him  keep  it  well  guarded  for  ten  years. 

3.  Such  property  without  an  owner,  and  without  a  claimant  as  heir 
to  the  deceased,  let  the  king,  when  it  has  been  kept  ten  years,  ap- 
propriate to  his  own  use :  thus  justice  will  not  be  violated. 
MisBA  thoB  interprets  the  texts;  if  one  of  several  partners  die,  it  is 

directed  by  the  preceding  text  (19),  tJiat  his  heir,  another  partner,  or  ell 
the  partners,  shall  preserve  the  stock ;  but  if  all  the  partners  die,  the  rule 
tot  tliat  ease  is  delivered  in  these  texts  (20).  According  to  bis  opinion,  if 
one  partner  die,  there  ie  no  reference  to  the  king ;  but  his  partners  shall 
preserve  his  stock,  and  deliver  it^  as  the  king  is  directed  to  do,  to  his  heirs, 
near  kinsmen,  or  ooUatends :  on  foiUre  of  these,  let  it  be  delivered  to  the 
kii^i  tike  an  eseheaUd  inheritauee. 

But,  according  to  CBAUDtswABA,  the  first  text  (19)  desMibes  the 
persons  who  should  preserve  the  stock  of  a  living  partner  when  disabled : 
and  the  nde,  in  case  of  death,  is  declared  in  the  subsequent  text  (20). 
Consequently,  if  one  of  the  tradere  die,  notice  should  be  given  to  the  king  ; 
and  the  king  shall  preserve  his  stock,  and  afterwards  deliver  it  to  his  heirs 
when  they  appear,  retaining  a  twentieth'  or  other  portion  of  it  (23)  as  a 
recompense  for  his  eare  :  but,  on  failure  of  heirs,  1m  may  appropriate  the 
whole  to  his  own  use.  A  distinction  will  be  mentioned  in  explaining 
another  text.    This  is  aUo  to  be  onderstvod  of  a  case  where  all  the  traders 
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Others  hold,  that,  if  any  trader  be  unable  to  act,  hia  son,  aa  heir,  shall 
perform  hie  work  ;  in  default  of  the  heir,  anj  partner,  or  uther  person,  ap- 
pointed b;  the  principal,  shall  perforin  it,  and  reoeive  each  compensBtion  as 
may  be  stipulated  ;  but  if  such  person  be  not  able  to  act,  all  the  partners, 
A  tenth  part  being  directed  by  Sages  for  a  case  ofsalvai^e  only,  if  the  whols 
work  be  done,  the  recompense  should  be  the  half,  or  other  proportion  of  the 
profit,  according  to  ciroumstances.  Th^  expression  "shall  nndenake  it" 
(19),  is  not  understood  merely  of  saving  the  stock,  bat  of  business  oon- 
ceming  the  stock  ;  and  this  has  been  declared  by  Yuittawalcia,  "  let  a 
partner  unable  to  act  appoint  another  man  to  act  for  him  ;"  it  is  not  poai- 
tive'.y  required  that  the  substitute  shall  be  one  of  the  partners,  fiat 
HIbsvi.  expressly  says  "  another,"  (Aof  A<  maybe  employed  ornot  according 
to  the  possibility  or  impossibility  of  appointing  a  kinsman,  and  withont  any 
farther  meaning  ;  for  it  is  troablesome  to  establish  a  distinct  reital  duty, 
vhile  the  text  may  be  explained  as  a  mere  repetition  of  a  meiining  which  was 
obvioaB.  It  should  not  be  argued,  because  a  direct  precept  is  preferable  to 
8  vain  repetition,  that  it  is  therefore  necessary  to  establish  it  a  royal  duty  to 
appoint  the  subttitute,  since  the  text  would  be  otherwise  unmeaning  :  wer« 
it  so,  since  another  is  commanded  to  perform  the  work  in  default  of  Uie  b«r, 
and,  if  be  be  unable  to  perform  it,  all  the  partners  being  bound  to  undertake 
it,  the  last  case  is  superfluous  i  but  there  is  nothiog  superSuoos  if  it  convey 
ft  general  precept,  since  no  objection  exists  to  mch  an  interpretation.  If  the 
man  himself  be  unable  to  act,  a  substitute  must  in  all  coses  act  for  him  ; 
and  if  there  be  no  heir,  any  person  may  be  appointed  under  the  text  of  TJli- 
HTAW&LCTA  ;  or  if  none  be  appointed,  the  heirs,  or  others  included  in  the 
partnership,  are  declared  by  NiBBSA  to  be  the  proper  substitutes :  but  if 
the  partner  die,  the  rule  of  decision  is  delivered  in  the  subsequent  texts, 
"  If  any  travelling  merchant,  Ac"  (20). 

This  exposition  seems  accurate :  let  it  be  examined  by  the  wise.  We 
proceed  to  explain  the  texts  of  NiBSnA.  "  Coming  from  a  foreign  country" 
(20) ;  travelling  from  one  country  to  another,  or  arriving  in  a  foreign  comi- 
tiy.  Consequently  such  b  the  rule,  if  a  merchant  die  on  the  road,  or  in  a 
foreign  country :  and  this  is  merely  an  instauce  i/or  nearly  the  same  >nle  of 
proceeding  must  be  understood,  if  he  die  in  hia  own  couutry.  Miska  reads 
prdydd  abhyagat6  pi  vd,  instead  of  priydd  abhydgat6  vanifi  ;  the  sense  is  the 
same,  and  obvious.  What  kingt  The  king  in  whose  dominions  the  mer- 
chants have  their  abode  p  or  the  king  iuto  whose  dominions  they  have  come 
for  the  purpose  of  trade  P  The  king  in  whose  dominions  they  trade  is  con- 
sidered as  their  second  king,  because  be  receives  taxes  and  protects  them  : 
therefore  that  king,  hearing  of  a  merchant's  death,  shall  preserve  bis  stock, 
and  send  intelligence  of  his  death  to  the  heirs,  by  means  of  a  messenger. 
This  is  inferred  from  the  expression  '  until  his  heir  appear.'  If  there  he  an 
heir,  the  property  of  another  is  like  poison  to  the  king  who  appropriates  it ; 
therefoj^  be  should  immediately  relinquish  it.  When  the  heir  appears^ 
what  is  t«  be  done  t  The  stock  should  be  delivered  to  him,  otherwise  his 
appearance  is  useless.    The  following  text  is  explicit :  — 

.    21. 
VidHASPATi : — If  one  of  the  traders  in  partnenlup  happen  to  die^  his 
share  in  the  stock  must  be  produced  befoie  officers  appointed  by 
the  king ; 
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2.  And  vhen  any  man  shall  appear  calling  faimaelf  heir  to  tba  de- 
ceased, let  him  prove  his  right  of  ownerehip  by  the  testimony  of 
other  men,  and  then  let  him  take  his  property. 
"  Officers  appointed  by  the  king,"  to  rsoeive  taxes  from  foreign  traders : 
before  those  officers,  as  a  channel  of  commuoioaliou  with  the  kiag,  bis  share 
of  the  stock  must  be  produced  by  his  aaaociates.  "Heir  to  the  deceased," 
Buoh  OS  son  or  otlier  person  entitled  to  the  succession  :  let  him  prove  bis 
right,  as  SOD,  kinsmaD,  or  partner,  by  the  testimony  oF  otlier  men.  XiREDA 
declares  the  distiiictions  of  title  to  the  sacoessiou  (20,  2).  If  there  be  no 
kinsman  in  s  direct  line,  let  the  king  deliver  it  to  persons  allied  to  the  de- 
ceased, hb  wife,  and  the  rest :  on  failure  of  these,  collateral  kinsmen  are  un- 
titled to  receive  it.  CHAHDiewASA  aajs,  "  on  failure  of  these,  his  collateral 
kinsmen  shall  receive  it :"  and  Hklayddha  safe  "  on  failure  of  paternal  kins- 
men, the  succession  devolves  on  the  maternal  uncle  and  the  rest."  Conse- 
quently the  wife,  the  daughter,  the  daughter's  son,  the  father,  the  brother, 
and  the  rest,  and  the  msUmal  uncle  and  other  heirs  mentioned  under  the 
head  of  Irheritanoe,  are  entitled  to  receive  the  stock  in  the  regular  order  of 
encceseion.  In  the  text  ofNiBBDA  (20,  3),  "if  no  such  heir  appear"  signifies 
if  the  beir  do  nut  attend,  or  if  it  be  proved  that  no  such  heir  exists. 

If  the  stock  be  delivered  to  heirs,  a  part  shall  be  retained  by  the  king  as 
a  iBcompeiise  for  hia  care  of  it.     VidHASPATt  ordains  it. 


VeIhaspati  : — Let  the  king  receive  a  sixth  part  from  the  propertj' 
of  a  SiHdfra  ;  a  ninth  from  that  of  a  Vaisya ;  a  twelfth  from  that 
ofaCsftairij/a;  a  twentieth  from  that  of  a  BrAhmana  : 
S.  But  after  three  years  have  elapsed,  if  no  owner  of  the  goods  ap- 
pear, let  the  king  take  the  whole;  but  the  wealth  of  a  Bt-dhnana 
he  must  bestow  on  Brdhmomas. 

A  uzth  part  and  so  forth  from  a  S^ra  and  the  rest  in  order  as  enume- 
rated ;  fur  it  is  a  rule,  that  terms  mentioned  consecutively  are  separately 
referred  to  the  corrapondetit  temu  ;  construction  by  tht  correspondent  order 
ofternu  may  be  eiempliGed  as  it  hss  been  used  by  a  great  poet,  and  in  other 
instances:  "the  charms  of  the  lyre,  of  the  wreath  of  jitsmine,  of  the  blue  lily, 
are  surpassed  by  her  delightrul  voice,  her  smiles,  and  her  enchanting  glance." 
Consequently  the  king  shall  receive  a  sixth  part  from  a  sAdra,  a  ninth  part 
from  a  Vaitya,  and  one  part  in  twelve  from  a  Cthatriya. 

How  can  it  be  said  that  any  part  shall  be  received  from  the  property  of 
a  &&ira,  since  commerce  ia  forbidden  by  Mbhd  to  a  S&dra,  as  a  man  of 
inferior  claas  ? 

J[ei{0  : — A  man  of  the  lowest  class,  who,  through  covetousness,  lives 
by  the  acts  of  the  highest,  let  the  king  strip  of  all  his  wealth  and 
instantly  banish. 

For  commerce  is  declared  to  be  the  profession  of  a  Vai»ja,  whose  class  ia 
superior  to  that  of  the  ^aJdra  (Book  I,  v.  i).  It  should  not  be  argued,  that 
the  text  of  Mehd  supposes  times  free  from  distress.  Mknu,  permitting 
BroAmoiuu  to  follow  trade  in  times  of  distiesii,  forbids  th<;  sale  of  liquids,  &c 
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(Translation  of  MEKtr,  Chap.  10,  v,  86)  j  declaring  the  means  of  snb- 
sUtenoe  for  a  military  man  in  times  of  distress,  he  forbids  his  reoonna  to 
the  highest  function  (ibid,  v.  95)  ;  and,  subjoining  the  l«xt  qnoted,  Mxkit 
expressly  directs,  that  a  man  of  the  lowest  class,  who  lives  by  the  acts  of  the 
highest,  even  in  times  of  distress,  shall  be  punished  by  the  king. 

To  this  it  is  answered,  that  the  text  must  be  understood  of  a  profession 
different  from  that  of  the  Fauya.  Thus  the  text  of  YiJirrAWALOrA  is  per- 
tinent,  "a  S&dra  should  serve  tffice-bom  men  ;  but  if  he  cannot  thus  sub- 
sist, he  may  become  a  trader:"  and  the  profession  of  a  huabandmao  is  allowed 
to  the  Siirfra  by  the  iferdriflAo  purdna,  "  let  him  rely  on  agriculture  for  his 
subsistence."  On  this  ground  tbe  practice  ofmoney-leuding  by  a  ^wfra  has 
been  mentioned  in  the  firat  book,  ou  Loans  and  Payment.  In  fact,  at  this 
time,  men  of  the  commercial  class  being  few,  though  a  distinction  has  beeo 
ordained,  their  occupations  are  followed  by  £rdhmatuu  and  by  men  of  mixed 
classes.  The  rank  of  a  Sadra  being  attributed  to  degraded  men  of  the  - 
military  and  commercial  classes  and  to  men,  of  mixed  classes,  and  Bjlohu- 
NAITOAMA  acknowledging  that  they  became  SUdrat  by  the  neglect  of  their 
proper  duties,  it  is  fit  that  a  sixth  part  should  be  received  by  the  king  from 
them  also.  If  men  of  the  Ambaththa,  JH-drdhdbkUhictA  and  other  classes, 
who  claims  the  rank  of  Faisyo  and  Cahatriya,  have  not  for  many  generations 
performed  the  ceremonies  ordaiued  by  the  Veda  in  the  form  observed  by 
Siidrat,  or  if  they  revert  to  the  duties  of  their  own  clasn  after  expiation,  the 
rate  of  the  deduction  ought  to  be  regulated  accordingly.  But  BAOHiTHAir- 
DaHA.  acknowledges  that  a  military  man,  though  not  of  a  mixed  class,  ma; 
be  degraded  to  the  servile  class,  under  the  text  of  M  end,*  in  which  be  ex- 
pounds "gradually,"  by  small  degrees;  "servile  class,"  the  rank  of  a  Sw^/ 
and  "  Brdkmanat,"  the  suripture. 
Meku  : — The  following  races  of  Cakairiyaa,  by  their  omission  of  holy 

ritea,  and  by  seeing  do  Brdknui/naa,  have  gnulaally  sunk  amoDg 

men  to  the  lowest  of  the  four  classes. 

RAQHnirAXDANA  also  admits  the  same  in  regard  to  men  of  the  oommer- 
cial  and  other  claBBCs.  But  this  is  not  the  opinion  of  Cull^^oabhatta. 
Some  persons  of  the  Ambattha  and  other  classes,  observing  the  duties  and 
assuming  the  title  of  a  Cshatriya  or  Vaitya,  act  as  men  of  the  military  and 
commercial  classes ;  some  act  as  persons  of  the  servile  class  ;  and  some  fol- 
low the  profession  of  their  mother's  cIhbb.  The  decision  should  be  regulated 
by  usage,  or  by  the  opinion  of  RAGHUHAifDAHA.  More  on  this  subject  may 
be  sought  under  the  title  of  Mixed  Classes. 

"  But,  after  three  years  have  elapsed,  if  no  owner  of  the  goods  appear" 
(22,2):  if  the  person,  ^  vAom  notice  is  given,  ssnA  a  message  that  he  ia 
sick,  and  will  subsequently  attend  ;  or  send  a  message,  or  himself  say,  that 
the  deceased  had  left  a  grandson,  who  will  subsequently  attend  ;  bnt  if  no 
heir  i^o  appear,  then  let  the  king  take  the  whole  ;  bnt  the  wealth  of  a  Brah- 
mana  he  mnst  bestow  on  other  Brahmanat :  so  the  Bttndcara.  The  mean- 
ing is,  that  as  the  heritage  of  a  Brdhmana  cannot  be  taken  by  the  king,  so, 
even  lu  this  case,  he  may  not  appropriate  the  escheat. 

23. 

Hehu  : — The  property  of  a  Brdhmana  shall  never  be  taken  as  an 

'  EiTonMuil;  dted  u  a  text  of  NilaBDA.    I  And  in  Hxicv,  Clu^.  10,  v.  M. 
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eacheai  by  the  king ;  this  ia  a  fixed  hiw :  bat  the  wealth  of  the 
other  claflses,  oa  fiulnre  otaHhei/ra,  the  king  ma;  take.* 
2.    Let  the  king  take  all  property,  to  which  there  is  no  heir,  except 
that  of  a  Brdhmana :  but  let  him  bestow  the  wealth  of  a  Br^h- 
mana  on  priests  learned  in  the  V4daa, 

If  that  be  the  cue,  how  is  he  permitted  to  receive  a  twentieth  part  from 
the  propert;  of  a  Brdkmana  f  It  ehonld  not  be  argaed  that  there  is 
no  ofience,  because  it  is  received  as  wages  :  it  is  merely  implied  in  the  text 
qnoted  (23, 1),  that  the  property  shall  not  be  taken,  on  the  anppusitioii 
of  a  title  to  inAerit  tuch  property  ;  but  the  king  may  even  sell  the  stock  to  a 
Brdhmana.  Were  it  su,  taxes  being  the  wi^ea  of  protection,  even  tlie 
rec^pt  of  taxes  from  a  priest  would  be  admissible.  Therefore  does  Msmu 
forbid  it. 

That  is  denied ;  for  taxes  are  not  the  wages  of  proteclioii.  bnt  are 
received  by  the  king  becaose  he  has  a  title  in  the  soil.  Nor  should  it  be 
objected,  Uiat  they  someiimea  appear  to  be  his  wages,  like  sacrificial  fees 
pnid  to  priala.  Sacrificial  fees  are  not  real  wages  ;  if  they  were,  there  vonld 
be  no  distincrion  of  fees  for  two  sacrifices  equally  laborious.  It  is  disbononr- 
able  in  a  king,  anyhow  receiving  taxes,  not  to  protect  all  hit  nlyeeta  ;  as  it 
is  in  any  man  to  omit  the  rites  prescribed  to  his  class,  at  dawn,  noon,  aoA  eve. 

Does  not  the  king  receive  his  revenue  from  the  person  who  eigoys  the 
produce  of  a  soil  in  which  the  king  has  an  interest,  as  be  receives  hrre  of  Am 
van  house  or  chattel  from  the  person  who  uses  it  P  The  law  has  prohibited 
the  taking  of  such  wealth  belonging  to  Brdhmana*  ;  for  the  property  of  a 
deceased  Brdhmana,  acquired  by  commerce,  his  heritage  and  debts,  might 
othennte  be  received  on  account  of  the  interest  the  king  has  in  the  soil : 
but  it  is  admitted,  that  the  king  has  an  original  property  by  occupancy,  in 
his  own  house  now  let  on  hire  ;  not  merely  a  property  as  king  :  consequently, 
be  most  avoid  taking  a  Brdhmana's  wealth,  in  right  of  a  property  in  it  as 
king.  This  subject  has  been  sufficiently  explained.  But  if  the  wealth  of  a 
dec^sed  Brdhmana  be  not  accepted  by  Brdhmanai,  then  let  the  king  cast 
it  into  water  (Book  I,  t.  231,  2). 

In  the  third  verse  of  NIbbda  (20,3)  "property  without  an  owner"  is 
exphuned  by  CHAKslawiLRA,  property  the  owner  of  which  is  deceased : 
"  without  a  claimant  as  heir,"  without  a  claimant  entitled  to  receive  it. 
It  must  be  understood  of  all  persons,  other  than  the  king,  who  are  entitled 
to  ntcceed,  iudnding  the  fellow  stndent  is  theology,  as  deelaied  abncst 
ezpieealy  under  the  title  of  Inheritance. 

24. 
NiBGDA : — What  is  ordained  concerning  one  of  several  persons  or 
ihvnga,  whose  nature  and  propeiiies  are  the  same,  must  be  extend- 
ed to  all;  for  they  are  prononoced  sinular. 

The  periods  of  detention,  three  years  and  ten  years,  are  contradictoij 
(20,  2  and  23,  2).    TbB  foUowing  text  again  prc^nnds  a  different  period : 
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25. 
BaudhAtana  : — Property  withont  an  owner,  which  had  not  belonged 

to  Brdhmanaa,  the  king  m&y  take  for  himself,  having  kept  it  one 

year. 

"  Which  had  not  belonged  to  Brdhmanat ;"  which  belonged  to  aaj 
other  than  a  Br^tmana,  that  ia,  to  a  GthtUrij/a,  and  bo  forth. 

Chand^waba  tboa  reooncilea  the  apparent  contradiction,  in  regard  lo 
the  period  of  deteiUion,  one,  three,  and  tea  j/eari ;  the  period  is  proportioned 
to  the  time  required  for  the  heir  to  q>p6ar,  according  to  the  remoteness  of 
hb  residence,  ^tant,  more  distant,  or  most  distuit :  and  Misu  gives  a 
similar  exposition. 

What  is  distant f  what,  more  distant?  and  what,  most  distant?  It 
cannot  be  said,  that,  if  the  heir  reside  in  the  king's  own  dominions,  his 
residence  is  simply  distant ;  in  another  realm  immediate];  adjoining  mora 
distant ;  or,  if  another  kiiigdom  intervene,  most  distant.  At  the  time  when 
one  merchant  died,  a  foreign  realm  intervened  between  the  king's  dominions 
and  the  town  whence  that  merchant  came  :  since  he  was  settled  at  the 
greatest  distance,  his  stock  most  be  kept  ten  yeara.  Afteraards,  that  king 
happening  to  conquer  both  realms,  and  some  merchant  from  the  same  town 
dying,  hb  stock  may  be  appropriated  after  keeping  it  one  year,  since  the 
pUce  is  now  included  in  the  king's  own  dominions.  This  would  be  a  great 
dispari^. 

The  diCGculty  may  be  reconciled  on  the  opinion  of  Raqhonandaka, 
delivered  in  the  Udvdhaiatva,  in  explanation  of  the  term  "  different  coontiy." 

26. 
FrtAaf-MSHU : — ^Where  language  differs,  and  where  a  mountain  or 
great  river  intervenes,  it  is  called  a  different  country. 

2.  However  near,  conntries  parted  by  a  river  of  the  same  name  ai« 
called  distinct  countries  by  the  self-existent  himself : 

3.  And  so  are  cowniriea  whence  intelligence  is  not  received  in  ten 
nights. 

27. 
VkIhaspati  : — Some  call  the  space  of  sixty  ydjajboa  a  distinct  coun- 
try ;  some,  the  space  of  forty  ytlrjcmas ;  others  again,  the  space  of 
thirty  yrfjnTioa. 

To  reconcile  the  distinctions  grounded  on  language  and  on  distance, 
Raohuhakdaita  thus  explains  the  texts :  if  the  three  circumstanca  of 
difference  exist,  ihe  eountriei  are  dutinct  within  the  distance  of  thirty 
pdiantu  ;  or  if  two  exist,  and  the  distance  be  greater  than  thirty  t/6Jana$  ; 
or  if  one  exist,  and  the  distance  be  not  less  than  forty  yf^anat :  but  within 
uxty  ydjanas,  if  the  langnage  does  not  differ,  nor  a  mountain  or  great  rivet 
intervene,  it  is  not  a  foreign  country :  so  the  SuddAi  Chiwtdmeni. 

Consequently  this  ia  intended  by  the  term  distant :  if  two  of  the  cir- 
eamttancet  mentioned  exist,  and  the  distance  exceed  sixty  yijanoi,  the 
country  is  more  distant ;  and  if  the  three  exist,  most  distant :  but  odd  of 
those  drcnmatances  must  almost   ever  occur  where  the  distance  exceeds 
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aixt;  ytjctnat.  '*  Hovre^ei  near,  &g."  (3S,  2)  ;  however  Dear,  (witliin  the 
space  of  forty  y4janat ;)  if  the  name  of  the  countries  diifer,  and  a  rirer  in- 
teireae,  they  are  called  different  couiitries-  Some  thuH  explain  the  texts. 
But  othera  hold,  that,  if  a  river,  or  large  body  of  water,  of  the  same  name 
with  the  couutrioK,  intervene,  (such  as  the  river  Sindku  and  others),  the 
countries,  however  near,  are  called  distinct  oountriee  :  thus  the  eastern  bank 
of  the  dangerous  river  Sindhu  and  is  a  different  province  from  the  western 
bank,  both  provinces  bearing  the  same  name  with  the  river  :  and  so  P6t>r 
eJumada  or  the  region  ofjiue  riven,  {maaungthi  Sindhimad  other  streams), 
is  the  name  of  a  oonntry. 

"  And  ao,  whence  intelligence,  Ac."  {28,  2) :  this  must  be  understood 
as  a  description  eiroilar  to  the  distance  of  aiitj  j/Sjafiat.  Or  it^thsybe 
thus  explained  :  a  place  nitbin  a  country  of  the  same  name  is  distant ;  no 
other  country  intervening,  a  bordering  province  Is  more  distant ;  another 
country  intervening,  the  remoter  province  is  moat  distant  :  thus  north 
Bd'd^At^  is  distant  from  south  Bd'dCha  ;  MagaSha  is  more  distant ;  CaH, 
most  distant.  Many  other  cases  may  occur,  hut  tJiese  may  be  settled  in  a 
similar  mode  under  the  texts  quoted. 

What  is  the  rule  if  the  merchant's  place  of  abode  were  near  1  The  stock 
must  be  kept  so  long  as  the  heir  be  expected  to  appear.  Id  &ct,  on  alt 
occasions,  sufficient  time  should  be  allowed  :  a  specifiok  period  ia  merely 
mentioned  illustratively.  The  king  may  appropriate  the  stock  of  a  deceased 
trader,  at  the  expiration  of  one  year,  after  ascertaining  from  his  kinsmen  in 
the  same  town,  that  there  is  no  heir  in  a  distant  country,  if  it  were  supposed 
that  such  an  heir  existed.  But  if  it  happen  that  an  heir  afterwards  appear, 
and,  proving  his  right  of  inheritance,  claim  the  stock,  what  shall  be  done  in 
that  case  P  Without  relying  on  the  king's  property  in  that  stock,  it  should 
be  delivered  to  that  heir,  even  though  it  have  been  given  to  some  other 
person ;  for  a  gift  without  ownership  is  void.  Let  it  not  be  otjected,  that 
the  king  is  consequently  guilty  of  theft ;  for  there  is  no  thefb  in  disposing  of 
property,  not  knowing  it  to  belong  to  another. 

Shall  the  king  pay  interest  or  not  t  He  shall  not  pay  interest ;  the 
text  of  Saktbrta  (Book  I,  v.  72)  forbidding  interest  on  a  snm  which  was 
not  origiually  known  to  be  dn& 

It  must  be  noticed,  that  a  speoilick  time  is  appointed  by  Si^es  for  the 
custody  of  stock  by  the  king ;  bnt  no  specified  period  being  appointed  for 
tiiB  custody  of  it  by  a  partner  or  a  stranger,  the  principal  stock  would  be 
annihilated  if  such  person  were  entitled  to  a  tenth  part  of  it  for  every 
moment  of  its  custody :  therefore  one-tenth  part  of  it  shall  he  received  for 
the  custody  of  the  stock  until  it  be  sold  ;  but  if  it  be  abandoned  in  the  inter- 
val, wages  only  shall  be  received.  If  it  happen  that  the  goods  are  sold  the 
next  day  after  they  were  bought,  a  tenth  part  shall  be  received  even  for  one 
day's  custody ;  and  the  same  allowance  must  necessarily  be  admitted,  even 
for  one  year's  custody,  if  the  sale  be  made  at  that  interval  of  time ;  for  no 
BpeciGok  period  having  been  appointed  for  castody,  a  share  cannot  he  allowed 
on  that  account.  Custody  by  the  king  has  been  orduned,  not  the  transac- 
tion of  business  regarding  the  stock ;  but  if  t^e  businesB  be  transacted  by 
the  king's  own  choice,  t^ugb  the  channel  of  his  officers,  he  shall  receive  a 
greater  proportion  of  the  sto^ 

•  FraaDinesd  MAr;  the  ngitn  w«t  of  the  J/Ugirafhl  river. 
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Sect  II.— On  Partnership  among  Priests  jointly 

officiating  at  holy  Rites. 

28. 

NXbedA,  ; — Should  a  priest  officiating  at  holy  rites  be   disabled,  let 

auother  in  like  manner  perfonn  his  work,  aod  receive  from  him 

the  stipulated  share  of  the  gratuity. 

"  Disabled  f  the  term  id  so  explained  in  the  Eetndatra  and  Yivdda- 
CKiia&meni.  The  expression  "  in  like  manner,"  extends  the  law  of  com- 
merce to  this  case  :  but  in  oommeroe,  if  one  partner  be  disabled,  his  work 
Bhall  be  performed  by  another ;  and  BAGHONi^DANA,  in  the  Atalamdia  tattea, 
admits  the  extention  of  the  law  ior  secondary  cases  to  the  primary  or  prin- 
cipal ease.  In  the  former  text  (18)  the  same  word  aigni6es  "disabled^' 
and  the  sequel  expresses,  that  "  the  heir  shall  undertake  the  work."  The 
expoution  therefore  appears  accurate. 

'•  Another  {'  his  eon  or  other  heir ;  on  failure  of  an  heir,  a  partnn  able 
to  perform  the  work  j  or  if  there  be  none  such,  a  stranger.  This  mutt  be 
understood,  as  it  has  been  already  dealsLtei  m  iht  preceding  leciion  :  but  tha 
substitute  does  not  receive  wages  as  In  commerce,  for  he  would  be  ahireHng 
if  he  received  wages  generally ;  and  a  reward  equal  to  a  tenth  part  is  not 
proper  Id  Uiis  case.  Thus  a  priest,  engaged  in  a  sacrifioe,  &lls  aick  after 
the  first  day  ;  afterwards,  a  substitute  performs  his  work  during  ten  days  ;  if 
the  substitute  received  a  tenth  part,  and  the  priest  first  engaged  received 
the  whole  of  the  residue,  their  rewards  would  be  very  disproportionate  ;  but 
in  commerce  there  is  no  such  disproportion,  for  the  substitute  is  paid  by  the 
trader  out  of  his  own  stock.  On  this  consideration  the  Sage  propounds  the 
reward :  "  and  receive  from  bim,  ice.  j"  mefuiing,  that  the  law  of  eommsico 
is  not  extended  to  this  part  of  the  case. 

"  Stipulated  ^'  what  has  been  stipulated  by  the  substitute  fbr  the  per- 
formance of  the  work,  and  has  been  promised  by  the  priest  who  was  tint 
engaged. 

29. 
■VbIhabpati  ; — So,  if  one  of  aevend  pereooa,  jointly  eng!^^  in 

sacrificing  or  other  work,  should  be  disabled  from  acting  in  it,  let 

bis  port  ^  it  be  performed  by  a  kinsmui,  or  by  all  the  otim 

associates. 

"  Work ;"  sacrifice  or  the  like.  The  Betndcara. 

H188A  inserts  this  text  with  an  observation,  that  "  VKtHASPAn  declares 
the  law  generally."  It  is  inserted  by  both,  under  tiie  title  of  PriesU 
officiating  at  holy  rites :  the  inference  will  be  mentioned. 

80,  if  one  of  several  persona  jointly  engaged  in  ccmmeree  or  other 
boaineaB  fay  a  man  disqoalified  throogfi  incapacity  or  otherwise,  should  be 
disabled  Oom  acting  in  it,  bia  part  of  it  should  be  performed  by  a  kinsman  • 
or,  OD  fkilnre  of  a  kiaiman,  bj  all  the  other  assooiates.  Such  is  the  meaning 
of  the  text. 

It  may  be  so  in  commercial  cuea ;  but  how  should  tiaA  be  done  in  the 
instaac«  of  a  sacrifice  t  for,  a  sMiifice  being  performed  for  tiie  benefit  to 
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accnie  theiefrom,  it  U  cootraiy  to  rnle  that  the  work  of  ono  should  be  per- 
fonned  by  another ;  and  two  euch  rites  cannot  be  perfonned  at  once  by  the 
same  peisou,  since  it  ia  forbidden  to  perform  at  once  two  rites  of  a  different 
nature.  The  answer  is,  it  may  be  performed  according  to  the  distinctions  of 
Bacrifice  ;  if  a  hundred  thousand  sacrifices  be  undertaken,  fivs  of  siz  pecsoos 
being  engaged  to  officiate  as  Hold,  or  reader  of  the  Bigveda,  should  one  be 
disabled,  his  part  of  the  nork  may  be  perfonned  by  the  others ;  aud  all  admit 
tiuit  the  H6td  may  officiate  as  BraJtmd,  or  snperintending  priest. 

If  this  text,  SKpressing  work  generally,  be  considered  by  Uiaiu  as. 
relating  to  all  cases,  whether  commercial  or  otherwise,  why  has  it  not  been 
inserted  in  the  first  section  on  Partnership  among  Traders  ?  The  answer  is, 
it  is  inserted  here  to  show  that  such  a  rule  exists  in  regard  to  partnerahip 
among  prieeta  officiating  at  holy  ritea.  It  should  not  be  objected,  that  this 
text  relates  to  commerce  only,  because  it  coincides  with  the  test  of  Narkda 
on  the  subject  of  commerce  (18).  Its  application  to  holy  rites,  deduced 
from  the  comprehensiveness  of  the  expression,  cannot  be  abandoned  ;  and  all 
difficulties  are  removed  by  admitting  this  rule  in  partnership  among  officiat- 
ing priests.  Sai'c'ha  aud  LicfniTA  concur  also  in  directing  the  substitu- 
tion of  a  hinsman. 

30. 
Sanc'ha  and  Lic'hita  : — If  aa  oiGciatiDg  priest  dio  before  the 

eacriSce  be  completed,  his  kinsman  sprung  from  the  same  original 

stock,  or  his  pupil,  shall  complete  his  part  of  the  work ;  but  if  he 

have  no  kinsnian,  let  another  priest  be  engaged. 

It  is  implied,  that  his  kinsman,  or  pnpil,  should  complete  his  part  of 
the  work  as  a  &tvour  conferred  on  him  :  if  they  do  not  perform  it,  another 
person  must  be  sought.  The  nest  in  sncceaaion  need  not  be  selected,  as  in 
cases  of  inheritance  ;  for  the  same  rule  of  lubstitutioti  is  appUed  by  Vbuias- 
PATi  to  the  other  associates,  and  the  law  is  the  same  in  commercial  cases. 
But  if  they  require  a  share  of  the  gratuity,  it  must  of  course  be  given. 

Is  not  the  text  superfluous ;  for,  the  general  law  acquires  that,  if  the 
father  be  disabled,  the  son  must  perform  what  should  have  been  done  by 
him  P  No  :  for,  should  the  sacrificer  say,  "  this  man  has  fallen  sick,  I  ap- 
point  another  to  perform  his  part  of  the  work,  hia  sou  shall  not  perform  it ;" 
the  text  would  serve  to  prevent  such  conduct.  It  therefore  appears,  that, 
if  a  priest  engaged  to  officiate  at  solemn  rites  be  disabled,  the  substitute 
should  bo  appointed  by  him.  The  priest  being  bound  to  perform  the  ritea 
by  an  engagement  iu  this  form,  "  J  will  act  according  to  the  beat  al  my 
knowledge  ;"  should  he  he  dioabled,  it  is  proper  that  he  should  provide  the 
snbstitute  ;  otherwise  he  mould  be  guilty  of  amoral  ofTcnce,  not  effecting  the 
work  he  had  engaged  to  perform  :  and  it  must  be  understood  that  the  form 
of  appointment  is  this  ;  "  I  engage  you  to  perform  such  a  work  undertakea 
by  me." 

31. 
YiJNT  AWALOTA : — A  man  of  crooked  ways  let  the  other  partners  expel 

without  profit ;  and  let  a  partner  unable  to  act  appoint  another 

man  to  act  for  him :  this  law  is  declared  for  partnership  among 

priests  who  jointly  officiate  at  holy  rites,  and  among  husbandmen 

or  artificers. 

Tfc 
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This  ehowg,  tb&t  the  person  unable  to  act  should  mako  the  appoint- 
ment :  in  commerce,  the  substitnte  should  be  choaen  by  him,  not  bj  the 
other  partner ;  and  that  Uv  beiiig  extended  to  partnership  among  priests 
by  tfaa  terms  of  the  text,  it  appears  that  the  person  who  is  unable  to  act 
should  appoint  the  substitute. 

VicBCSPATi  BBATricaJBrA  holds,  that  another  priest  should  be 
engaged  by  the  sacrificer,  it  the  priest  first  engaged  be  defiled  ;  for  his  defile- 
ment disqaalifieB  bim  for  appointing  a  substitute.  Even  in  other  aimilar 
cases,  another  priest  should  be  appointed  by  the  sacrificer.  But  it  is  not 
incongraoua  to  say,  that  another  priest  ahonid  be  appointed  with  the  appro- 
bation of  the  priest  fitst  eng^ed. 

If  the  son  or  pupil  of  the  peraon  who  is  unable  to  act  be  not  eqnally 
skilled  with  the  father  in  performing  the  rites  undertaken,  the  sacrificer 
may  reject  him  :  such  is  the  induction  of  common  sense.  But  if  the  person 
appointed  by  the  officiating  priest  be  equally  capable  witii  himself,  he  should 
not  be  rejected :  or  if  the  sacrificer  cannot  produce  a  person  superior  to  him 
who  was  selected  by  the  officiating  priest,  then  also  the  person  engaged  by 
the  officiating  priest  shall  perform  Uie  work :  or  should  the  officiating  priest 
provide  a  substitute  equal  to  himself,  and  the  sacrificer  provide  one  superior 
to  him,  even  then  the  person  provided  by  the  officiating  priest  shall  perfona 
the  work  ;  for  it  is  not  proper  that  the  sacrificer  should  now  require  a  person 
of  superior  qualiScations.  In  the  same  mode,  further  rules  may  be 
established. 

32. 
Menu  : — If  an  officiating  prie3t,  actaally  engf^ed  in  a  sacrifice,  aban- 
don his  work,  a  share  only  in  proportion  to  his  work  done  bIi&U  be 
giyentohini.byhiapartneisinthebasinesSiOuf  (>/'f^rc!omr7nonpa^. 
If  he  abandon  his  work,  by  reason  of  sicknees  or  the  like,  a  share  of  the 
sacrificial  fee  shall  be  given  to  him  in  proportion  to  his  work  done. 

TbeEefn4cara. 
So  likewise  VicBiSPATt  and   CuLLficABHATTA.    But   if   he   wickedly 
abandon  his  work,  a  distinction  is  taken,  which  will  be  mentioned, 

33. 
Menu  : — But  if  be  discontinue  bis  work  wiikoiUfrmid,  after  tbe  time 

of  giving  tbe  sacrificial  feea,  he  may  take  bis  full  share,  and  cause 

-wbat  remains  to  be  performed  by  another  priest. 

In  sacrifices  and  other  holy  rites  celebrated  according  to  the  forms  of 
MADntAifnitrA,  the  fees  are  directed  to  be  pud  in  ike  middle  of  the  cere- 
mony. In  such  a  case,  if  an  officiating  priest  be  disabled  after  the  payment 
of  the  fees,  he  may  take  his  full  share,  and  cause  tbe  work  to  be  completed 
by  another.  Such  is  the  exposition  of  CnLLAoABHAnA ;  but  Misba,  giving 
the  same  exposition,  explains  "  another  priest,"  a  son,  &c,  :  this,  however, 
may  be  understood  as  also  intended  by  Cuix^CABhaita. 

"  His  full  share;"  his  share  on  a  partition  with  the  other  offidatiog 
priests.  If  there  be  no  son,  what  shall  be  done  9  It  shonid  not  be  said 
that  cauung  the  work  to  be  performed  by  another,  the  disabled  priest  should 
give  him  wages :  or  if  he  perform  it  as  a  favour,  there  is  no  objection  to  the 
omission  of  wages:   but  the  expresdou  "he  may  take  his  full  share," 
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Bupposes  the  work  to  be  completed  b;  his  ovn  son.  Were  it  so,  the  text 
wonld  ba  Bajterfluous.  Nor  should  it  be  said  that  the  text  intimates  thia 
distinction ;  if  the  disability  arise  before  the  fees  are  paid,  the  aacriticer 
alionid  engage  anutber  priest,  and,  dividing  the  gratuity,  pay  a  share  to  each  ; 
but  if  the  fees  have  been  paid,  the  priest  vho  has  received  his  fee  may 
appoint  another  selected  by  himself.  There  is  no  ground  for  a  distinct 
l^erable  right  of  the  officiating  priest  and  sacrificer,  to  appoint  the  substi- 
tute before,  or  after,  the  payment  of  the  fee.  Until  the  sacrifice  be  com- 
pleted, there  is  apprehension  of  failure  in  the  ceiemony ;  else  what  remain, 
need  not  be  performed. 

To  this  question  some  reply,  the  fee  received  by  the  officiating  priest 
becomes  bis  absolute  proper^.  How  shonld  the  substitute,  afterwards 
completing  the  work,  be  entitled  to  receive  a  share  of  it  from  him ;  for  the 
Bacrificer's  act  of  religion  would  be  impaired,  if  he  gratified  one  priest  out  of 
the  property  of  another  P  Therefore  should  a  person  different  from  the  son 
or  other  heir  complete  the  work,  he  is  entitled  to  receive  some  additional 
recompense  from  the  sacrificer,  The  fee  for  a  epecifick  part  of  the  ceremony 
having  been  already  paid,  how  should  a  gratuity  be  afterwards  payable  to 
the  substitute,  since  it  is  not  ordained  by  the  law  1  Thia  objection  is 
wrong ;  for  the  general  law  shows  that  fees  should  be  paid  by  wi^  of 
recompeuse, 

34. 
Purdna : — The  mnu  who  obtains,  by  &lse  preteDces,  a  BrdhmaTia'a 

recital  of  holy  texts,  or  pays  upt  the  due  reward,  will  certaiuly  go 

to  a  re^on  of  torment. 

This  is  moral  law,  not  the  law  of  judicial  procedure  ;  consequently,  shonlil 
the  sacrificer  defy  hell,  whence  shall  the  substitute  nho  completes  the  work 
obtain  his  w^ea  ?  Labour  unrewarded  is  not  consistent  with  judicial  law. 
Should  he  not  therefore  receive  a  recompense  from  the  officiating  priest  ? 
and  even  though  a  gratuity  be  given  to  him  l^  the  sacrificer,  shall  he  not 
receive  a  share  of  tbe  fee  from  the  oSciatinf;  priestP  Since  Mbnc  directs 
that  the  priest  first  engaged  may  take  his  full  share,  a  fee  by  way  of  recom- 
pense from  the  employer,  being  required  by  moral  law,  shonld  also  be  es- 
tabliihed  as  requisite  under  the  law  of  judicial  procedure;  for  the  test  in- 
tends it.  Bat  when  a  sun  is  the  substitute,  be  is  sufficiently  reoumpensed 
by  the  gratuity  paid  to  the  father  j  consequeutly  there  is  no  difficulty,  even 
though  another  fee  be  not  paid. 

The  substitute  should  be  appointed  by  the  officiating  priest,  even  in  this 
case  (namely,  where  the  fees  have  been  already  paid) ;  for  he  has  agreed  to 
perform  the  work  :  but  if  the  priest,  not  afraid  of  violnting  his  engagement, 
refuse  to  appoint  another  person,  let  the  sacrificer  tngage  another  priest, 
that  bis  business  may  be  effected  ;  whether  it  be  a  sacrifice  according  to  tbo 
forms  of  Uadbxahdina,  or  other  solemn  rites,  such  as  the  jy6tis!it6ma  and 
the  like.  In  this  case,  if  the  fee  have  not  been  already  paid,  the  share 
should  be  subdivided  ;  but  if  it  have  been  paid,  it  is  obvious  thai  the  full 
share  thall  be  retained,  and  a  ieparate  reeompeme  be  given  to  llie  subslitvte. 

It  should  not  be  argued,  that  tho  act  is  perfect  at  the  moment  when  the 
sacrificer  has  engaged  the  priests.  As  hunger  is  not  satisfied  before 
victuals  are  prepared,  merely  by  commencing  their  preparation  ;  so  tho 
beuefib  of  Eolcrau  rites,  yet  unperformed,  is  not  secured  by  the  mere  un- 
dertaking. 
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Payment  of  fees  in  the  middle  of  the  ceremony  is  now  pmotised,  in  con- 
formity with  the  opinion  of  BAOEnNAHDAHA,  at  the  Lvrg^/pAjA,  and  other 
festivals :  the  same  form  should  1)6  there  observed  in  regitrd  to  the  appoint, 
neut  of  priests  j  for  the  resson  of  the  lavr  is  eqnuUy  applicable. 

Menu  himself  propounds  the  shares  in  particular  sacrifices,  as  an  example 
of  the  distribution  of  fees,  to  which  the  expression  "  his  full  share"  alladee. 

35. 

Mehu  : — Where,  on  the  performance  of  solemn  rites,  a  specifick  fee 

ifl  ordained  for  each  part  of  them,  Bhall  he  alone  who  petforms 

tiiat  part  receive  the  fee,  or  shall  all  the  priests  take  the  perqai- 

sites  jointly  7 

2.  At8omelu>ly'nte8,\%i\hs  Adkwaryu,  or  reader  ofthero/wrw^lft^. 
take  the  car,  and  the  BraJimA,  or  superintending  priest,  the  ,^ee£ 
horse ;  let  the  H6iii,  oi-  reader  of  the  RKgv^da,  take  the  other  horse, 
and  the  Udgdtd,  or  chanter  of  the  Samdv^da,  receive  the  caniago, 
in  which  the  purchased  materials  of  the  sacrifice  had  heen  brought. 

3.  A  hv/ndred  eowa  bemg  diatrifyutable  among  eiateen  priests,  the 
four  chief,  or  first  set,  ase  entitled  to  near  half,  or  forty-eight ;  the 
next  four,  to  half  of  that  number;  the  third  set,  to  a  third  part  of 
it ;  and  the  fourth  set,  to  a  quarter. 

At  those  solemn  rites,  in  which  specifick  fees  are  ordained  to  be  paid  for 
each  part  of  them  :it  the  oommencement  and  bo  forth,  shall  he  alone,  for 
whom  the  fee  'u  paid,  take  it ;  or  shsll  he  receive  a  deduction  only,  and  all 
the  priests  lake  and  divide  the  perquisites  F  On  this  donbt,  the  legislator 
propounds  this  text  (35,  1).  CinxtraABBATTA. 

'"He  alone  who  perrorms that  part  shall  receive  the  fee;"  where  if>eai' 
fick  fees  are  ordained  by  law  for  each  part  of  the  rites,  payable  to  the  per- 
sons officiating  as  Srahmd  and  so  forth,  they  shall  receive  Uiose  several  gr&< 
tuities,  whatever  be  the  amount ;  and  not  throw  the  fees  tt^ther,  and  divide 
the  whole.  The  import  of  the  subsequent  phrase,  "  take  the  perqaieitea 
jointly,"  will  be  explained  hereafter.  How  much  shall  be  the  fbe,  for  whom, 
and  at  what  sacrifice  ?  To  illustrate  this,  he  himself  iaelanoes  one  ease :  oa 
preparing  tlie  sacrificial  fire  for  those  who  follow  certain  id^hdt  of  the  Veda, 
a  car  should  bo  «iven  to  the  Adhmaryit ;  a  fleet  horse  to  the  Bnhmd  ;  and 
the  carriage  in  which  the  moon-plant  was  brought  to  the  Udgdtd :  therefore, 
lest  the  perrpicuity  of  the  rule  be  obscured,  whatever  fee  is  directed  on  what- 
ever account,  that,  and  no  other,  shall  be  paid.  So  CuLLfioABHATiA. 

"  Those  who  follow  certain  ide'Mt  of  the  Veda  ;"  those  who  study  cer- 
tain idtihdi  of  the  Veda.  "  On  preparing  the  sacrificial  fire  i'  on  preparing 
it  for  oblations  to  fire. 

The  Adhvarya  and  the  rest  are  distinct  officiating  priests,  whose  duties 
are  well  known.  The  Brahmd  and  others  shall  not  have  a  share  of  the  car  ; 
nor  the  Adkmaryu  a,nA  the  rest,  a  shnre  in  the  value  of  t^e  Brahmd'i  horse, 
CuLLdoABBATTA  mentions  a  flat  horse,  to  show  the  relative  inferiority 
of  these  priests  in  the  order  in  which  thoy  arc  mentioned.    If  there  be  no 
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ep«cifickfee  foreacTi  part  of  the  lites,  n  partition  ahalt  be  m&de  u  suggested 
b;  the  text,  "  ail  the  priests  »haU  take  the  perquisites  jointly. "  He  states 
B  case  aa  an  instance  of  partition  :  where  four  liets  of  priests  ofiioiate,  the 
second  eet  is  entitled  to  hair  of  vhat  is  receivable  by  the  chief  set,  and  so 
forth.  The  third  sat  is  entitled  to  a  third  of  what  is  receivable  by  the  first 
set,  not  to  a  third  of  the  whole ;  for  the  first  and  second  eet  having  received 
three-fourths,  a  third  of  the  whole  cannot  be  pud  ont  of  a  quarter  only. 
Therefore  the  test  must  be  understood  to  mean  a  third  of  what  is  receirabte 
by  the  first  set :  hence  it  amounts  to  something  more  than  half  a  quarter 
added  to  a  quarter  of  thie  fraction  ;  and  more  than  three  quarters  added  to 
half  a  quarter  of  the  whole  sum  have  been  distributed  :  a  trifle  remains, 
somewhat  less  than  half  a  quarter ;  hut  the  fourth  set  ought  to  receive  a 
qnarter  ofbalf  thesum,  or  a  quarter  of  the  share  receivable  by  the  chief  set; 
that  is,  half  a  qnarter  of  the  whole  :  yet  there  remains  not  so  mnoh.  This 
difiBculty  is  reconciled  by  Ciill6oabhatta,  Chakoeswaba,  VioHESPATi, 
MiSRA  and  others.  The  word  arddJta  in  the  masculine  gender  is  employed 
in  the  sense  of  a  part  in  general,  whether  more  or  less  than  half,  as  noticed 
by  Ahkba  ;  from  the  context,  it  must  of  course  signify  something  less  than 
half ;  and  it  signifies  a  part  nearly  equal  to  half,  for  it  is  a  rule,  that  equal 
parts  are  understood  when  the  proportiun  is  not  specified  ;  thus  they  reconcile 
the  distribution.  At  Ihv  jifitiAtoma,  sixteeu  officiating  priests  are  required 
Iw  the  lav  :  there  the  Hhtii,  Adlucaryu,  £raAvtd  and  Udgdid,  are  the  four 
chief  persons,  orjint  »et,  entitled  to  half  the  fee ;  and  the  fee,  directed  by 
holy  writ,  consists  of  a  hundred  cows:  sii  equal  pnrt  would  amount  to.fifty; 
something  less  than  that,  or  forty-eight  cows,  shall  be  received  by  the 
AdhwaTyv  and  the  rest.  The  next,  namely,  the  Maitrdvaruni  FTttt6td, 
BrahfnendcheVhand,  and  Priti^tA^ta,  who  are  entitled  to  half  of  what  is 
received  by  the  first  set,  according  to  all  readings  of  the  toit,  (which  differ 
in  form,  nut  in  subsrance,*)  shall  receive  twenty-foiir  cows ;  the  difficulty 
being  here  reconciled  by  allotting  something  less  than  a  quarttr.  The  third 
set,  consisting  of  the  Achck'/idvdca,  Seshta,  Afffdtlhra,  and  Pretihertd, 
shares  a  third  part  of  what  is  receivable  by  the  first  set,  or  sixteen  cows ; 
and  eighty -eight  cows  have  been  thus  distributed  :  the  fourth  get,  consisting 
ofthetfrdm,  UnTwta,  POtd,  aaH  Swabrdkmanya,  th&Tes  &  quarter  of  what 
was  receivable  by  the  chief  set,  or  twelve  cowa  ;  thus  the  hundred  cows  are 
distributed.     The  same  form  is  to  be  understood  in  all  cases. 

Adhtearyu,  ^c-  are  sixteen  denominations  of  pereons  engaged  for  the 
several  parts  of  the  solemn  rites  of  sacrifice  and  so  forth,  explained  in  the  lav 
concerning  religious  ceremonies.  Disputes  among  them  occur  at  the  time 
of  appointment  not  at  the  time  of  distributing  the  fees ;  far  the  law  has 
obviated  disputes  concerning  the  distribution.  Each  should  be  sppointed 
to  that  part  of  the  ceremony  for  which  he  is  qualified ;  or  he  may  be  admit- 
ted, through  fkvoor,  to  an  office  for  which  be  is  less  fit. 

The  distribution  of  oows  at  the  jy&ithi&ma,  as  mentioned  by  Cdll6ca- 
BiiATTA  and  others,  is  not  merely  grounded  ou  the  reason  of  the  law;  but 
tbo  law  itself  ordiuns  such  a  distribution. 


•  Tad arddha  bhijah ;  entitled  to  half  of  that  number:  to  half  of  that  half,  a  phnse 
■iiDilu' to  that  of  "  ekroonod  I^  a  Rkroon."  Misai  TeeiBtaaarddhinah  ;  anAitiAioBtaaoiiait 
reading  dKilisinah :  the  lut  is,  howov^,  pertinent,  for  ths  tenn  miiy  woll  signi^  sntitled  to 
ODD  paft  In  two.    Ths  flnt  reading  is  apprctvod  by  CHANntswASA  ood  CvllOoabsatta. 


ilij/inah :  the  last  is,  howov^,  pertinent,  for  the  tenn  miiy  woll  signi^  si 
two.    Ths  flnt  reading  is  apprvvod  by  CHANntswASA  ood  CvllOoa. 

[I  Aavttranf/erred  tAtK  retnarkifivm  thetul  to  amtt,fir  tht  mkmf  avoiding  tto  long  an 

mitm^tim  nf  th*  lenltnet.l 
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36. 

Srauta  CATTiTAif  a  : — Twelve  to  each  of  the  first  set,  six  to  each  of 

the  second,  four  to  each  of  the  third,  and  three  to  each  of  the  la^ 

This  Bupposea  four  prieste  Id  each  set.  It  must  be  uoticed,  that  if 
priegts  be  eogaged  for  the  first  and  second  Beta,  aad  the  others  be  pfltsonated 
by  grass,*  the  whole  fee  should  be  divided  into  three  parts,  of  which  two 
should  be  given  to  the  chief  set,  and  one  to  the  second :  for  the  law  shows, 
that  the  second  set  should  have  half  the  quantity  received  by  the  first.  Su, 
if  the  first  and  third  seta  only  join  in  the  work,  the  fee  should  be  divided 
into  four  parts  ;  of  which  three  should  be  given  to  the  first  set,  and  one  to 
the  third ;  or,  if  the  concert  be  only  between  the  first  and  fourth  set*,  the 
fee  should  be  divided  into  five  parte,  of  which  four  should  bo  given  to  the 
first,  and  one  to  the  fourth  set :  if  the  second  and  third  sets  only  unite  iQ 
performing  the  rites,  the  fee  should  be  divided  into  five  parts ;  of  which 
three  ahonid  be  given  to  the  secoud  set,  and  two  the  third.  If  the  aecond 
and  fourth  sets  only  oSciste,  the  distribution  is  the  aatne  which  is  made 
wheu  the  first  and  second  only  act.  If  the  third  and  fourth  sets  only  offi- 
ciate in  the  joiut  work,  the  fee  should  be  divided  into  seven  parts  ;  of  which 
four  should  be  given  to  the  third  set,  and  three  to  the  fourth  :  so  if  the  first, 
second,  and  third  sets  act  together,  the  fee  should  be  divided  into  eleven 
parts  ;  of  which  six  belong  to  the  first  set,  three  to  the  second,  and  two  to 
the  third  :  if  the  first,  third,  and  fourth  sets  only  officiate  together,  the  fee 
should  be  divided  into  ntneteen  parts  ;  of  which  twelve  belong  to  the  first 
set,  fourth  to  the  third,  and  three  to  the  second  :  if  the  fitst,  second,  and 
fourth  sets  only  act  together,  twenty-eight  shares  should  be  distributed  ; 
of  which  sixteen  to  the  fir^t  set,  eight  to  the  second,  and  four  to  the  fourth  : 
but  if  the  second,  third,  aud  fourth  sets  only  act  together,  thirteen  shares 
should  be  distributed  ;  of  which  six  should  be  allotted  to  the  second  set, 
four  to  the  third,  aud  three  to  the  fourth.  If  one  priest  only  be  eugaged 
for  any  one  of  the  sets,  and  the  others  of  that  set  be  personated  by  giBss, 
but  a  competent  number  of  priests  be  engaged  for  the  other  sets,  theu,  who- 
ever perforniB  the  work  of  a  priest  personated  by  grass  shall  receive  his 
share.  This  rule  must  he  admitted  in  regard  to  all  the  sets  ;  aud  the  same 
method  is  applicable  to  other  sacrifices.  In  fact,  at  this  time,  and  in  this 
province,  the  employment  of  sixteen  officiating  priests  is  little  practised  ; 
but  the  employment  of  four,  as  directed  in  the  QHkay-tangraha,  is  frequent. 

37. 
The  CMhyOr-Bangraka : — In  gaining,  in  judicature,  in  holy  fasts  and 

solemn  rites,  a  stranger  sees  what  escapes  the  observation  of  the 

principal:  therefore 
2.    Let  one  be  appointed  to  perform  the  work ;  let  another  hold  the 

book ;  let  a  third  expound  questions ;  and  thus  let  the  business  be 

conducted. 

The  first  text  declares  the  motive ;  in  the  second  verce  straugefs  are 
distinguished:    "let  one  be  engaged  in  the  work,"   namely,  the  spiritual 

'*  When  B  religiooa  Geramaaf  ia  perfondcd  by  a  singlo  priest,  he  piaon  on  ha  rigbl  hand 
fifteen  blade*  of  eiu'a  grass,  to  pertonale  Cho  Buporintoading  print :  and  at  riUw,  ahiui  should 
be  porfonued  by  foar  or  by  Btitcen  prieeta,  the  ropienntBtivoe  of  game  of  them  am  limilarly 
mKde  o/  gcasE  il  the  DDmboi  of  peisoiu  altendiug  be  iuBUffident, 
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teacber ;  and  he  officiates  as  Brahma,  or  superintending  priest,  at  the  per- 
furmance  of  sacrifice  as  a  part  of  a  boIbihd  act  of  devotion,  if  the  priiici{ial 
himself  do  not  perform  the  sacrilice,  the  spiritual  preceptor  offieiates  as 
£6td,  praenling  tlie  dblationt  ;  and  if  the  man  himself  do  uot  perform  the 
principal  rite,  he  ofSciatea  as  his  eubstitate.  One  person  holds  the  boak  : 
and  a  by-Btander  expoanda  qaestions. 

By  "  atrangera"  are  denoted  persona  who  attend  for  any  puipose  at  earn- 
ing and  so  forth ;  bat  in  the  perfurmaoce  of  a  sacrifice,  since  a  text  ordains 
that  persons  should  be  enga^d  for  every  part  of  the  business,  their  appoint- 
ment by  name  to  particular  offices  must  be  underatood.  Herein  lUoBu ban- 
dana concurs ;  and  tbo  learned  aaj,  that  a  previous  appointment  made 
with  civility  must  be  understood.  Gonsequentlj,  if  it  be  supposed  that  it  is 
solely  meant  to  instance  persons  engaged  for  tlie  performcaixe  of  riia,  that 
is  applicable  to  those  only  who  are  ecunierated.  Therefore,  they  are  thus 
counted  ;  first,  the  person  engaged  for  the  ceremony,  namely,  the  Brahma, 
for  he  is  appointed  to  check  tlie  utterance  of  words  aneuiuble  to  the  rites, 
and  to  notice  what  is  done,  and  what  is  omitted.  If  the  man  cannot  perfurm 
the  sacrifice  himself,  then  the  Jl6td  ia  also  a  person  engaged  for  uie  cere- 
mony ;  for  he  ia  employed  to  recite  texts,  and  to  ofier  the  clarified  butter. 
Both,  being  persona  engaged  in  the  work,  are  comprehended  in  the  same 
term.  A  substitute  ia  of  two  sorts,  the  B6td  aud  another  person  ;  we  have 
therefore  said  briefly,  that  both  are  apprehended  in  the  same  tenn,  and 
that  the  employment  of  four  officiating  priests  is  proper.  In  fact,  the  Brakwid 
or  tuperiiUending  priest  should  be  considered  as  a  stranger  engaged  in  the 
wcrk  ;  for  the  M6td  and  substitute  cannot  give  more  attention  than  the 
principal.  Thus  the  Brahma  notices  what  ia  done,  and  what  is  omitted  ;  a 
by-stuider  notes  the  form ;  and  the  reader  viewa  the  book,  for  the  S6td 
cannot  attend  both  to  the  book  and  the  oblations )  though,  as  representative 
of  the  person  for  whom  the  ceremony  ia  performed,  he  should  be  consider- 
ed st  tiie  principal  tn  the  rites. 

Is  not  the  reader  also  appointed  for  the  rites  }  The  term  "  appointed 
for  the  rit«^'  must  be  understood  as  intending  a  person  different  from  the 
reader,  in  like  manner  as  one  name  of  kine  may  denote  cattle  of  that  sort, 
and  synotiymons  term  in  the  same  sentence  may  intend  cows  only.  Or  the 
Brahmd  is  useful  andnectitary  to  preserve  dtte  obedience  to  the  commands 
of  the  Veda*,  that  the  ritea  may  have  their  effect,  as  a  pestle  is  neeessary,  to 
pound  rice  and  other  grain  ;  but  the  reader  is  only  employed,  on  the  reasoo 
of  the  law,  to  hold  the  book.  If  a  prieet  is  not  found  for  the  employment, 
the  Brahmd  may  be  personated  by  grass ;  but  if  the  principal  himself  can 
remember  the  texts,  the  reader  is  not  personated  by  grass.  Thus  "  appoint- 
ed for  the  ceremony,"  signifies  a  person  employed  as  requisite  to  the  eSeot 
of  the  rites. 

"  Let  a  third  expound  questions  :"  for  example,  vhen  the  B6td  attends 
not,  it  is  asked,  "  what  is  the  consequence  whan  the  H^td  does  not  attend  V 
Or,  after  the  sacrifice  is  begun,  the  reader  says,  "  resting  your  hands  on  the 
ground,  name  the  Earth  inaudibly."  On  hearing  this  direction,  the  Httld 
placing  his  hands  on  the  ground,  asks,  "  in  this  manner  F"  The  by-stander 
replies  ;  "  even  so,"  or,  "  not  so."  Such  answer  is  the  business  of  the  by- 
stander, eipMned  by  Ahera,  "  be  who  shows  the  forms."  Let  the  BraAmd 
snperintead  the  rites,  noticing  whether  the  ff6td,  through  forgetfolnes^ 
do  anything  contrary  to  proper  form.  Thus  are  four  officiating  priests 
employed.    When  the  work  is  finished,   gifts  shall  be  received  by  them 
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from  the  poraon  fot  whom  the  sacrJiice  ia  iierfonned ;  aud  those  girts  are 
called  samiicial  fees  (<iacAindJ,  becatue  of  ability  (daxthUma)  to  produce 
effect 

By  whom  shall  the  fee  be  received  ;  by  one  penoti  ?  or  joiQtly  by  all  P 
On  this  doubt  it  is  directed,  under  the  text  of  Ubku  (36),  that  the  epecifick 
fee  shall  be  received  by  him  for  whom  it  ix  ordaiuHl ;  but  where  no  speci- 
flck  fee  LB  ordained,  it  shall  be  sliared  among  all  the  priests.  With  this  ihe 
CKkandbga  pariiiskta  disagrees  ;  for  it  excluden  the  reader  und  the  by- 
stander, directing  tbe  fees  to  be  divided  between  the  superiuteudiug  priest 
and  tbe  persoQ  who  presents  the  obtations, 

33. 
The  Ch'kanddga-pariHskta : — The  reward  which  has  been  ordained 

for  bim  shall  be  given  to  tbe  Brahmd,  or  eupervntejiding  priegt, 

when  the  business  is  completed  ;  and  where  no  reward  is  declared, 

let  a  vessel  full  of  grain  or  piima  pdtra  bo  given. 
2.    If  another  perform  the  office  of  sacriticer,  he  shall  take  bulf  the 

sacrificial  fee ;  but  if  the  principal  himself  perform  both  offices,  he 

shall  give  the  fee  to  another  person. 

It  cannot  be  argued,  that,  Brahmd  being  explained  by  nAGHONANDANA, 
in  the  Dwgbtima  tattea,  as  bearing  the  general  sense  ofa  peraon  who  causes 
the  rites  to  be  performed,  the  reader  is  entitled  to  a  share  of  the  sacrificial 
fee  ;  and,  by  a  parity  of  reasouin^,  the  same  follows  iu  respect  of  tbe  by- 
stander also.  In  the  eipression,  "  if  the  principal  himself  perform  both 
offices,"  ''  both,"  referring  to  what  has  proceeded,  show*,  that  in  the  case  of 
Ilia  pwforming  both  the  office  of  Brahmd  and  H6td,  the  fee  should  be  giveu 
to  another  person  ;  and  that  at^ameut  would  be  inconsi^teut  with  what  is 
written  in  the  Sanscdra  tatvia,  "  let  him  give  the  fee  for  the  principal  rite 
to  tbe  teaoher  who  superintends  the  rite ;  but  it  the  H(Ad  be  a  difiereut  per- 
son from  the  sachficer,  no  specific^  fee  being  mentioned  for  their  separate 
offices,  the  Brahmd  and  H^  ehall  share  the  sacriGcial  fee. 

Some  hold  KA.aHU5ANDAKA'B  meaning  to  ha  this :  let  all  the  priests 
share  the  perqaisitss,  under  the  text  of  Mbnit  85,  1)  ;  but  the  text 
quoted  (S8,  I)  is  a  general  direction,  which  supposes  a  case  where  no 
reader  is  employed  ;  for  the  difficulty  is  removed  by  interpreting  "  another 
person"  (38,  3),  another  teacher-  by  book  :  and  this  sapposes  a  case  where 
the  sacrifice  is  the  principal  rite  ;  but  If  it  be  a  secondary  part  of  the  rites 
only^theBrsAtnijand  the  rest  not  being  employed  in  the  principal  ceremony, 
tbe  fee  for  that  ceremony  shall  be  received  by  the  reader,  who  is  employed 
in  it.  Shall  not  the  reader,  being  employed  even  in  the  sacrifioe,  receive 
a  share  of  tbe  saorifioial  fee  p  And,  if  this  be  admitted,  is  it  not  inconsis- 
tent with  the  rule,  that  "  the  BrtJvmd  and  B6td  shall  share  tbe  sacrificial 
fee  P  The  atuuxr  it,  where  the  sacrifice  is  only  a  part  of  the  ceremony, 
the  reader  not  being  excluded  from  the  perquisites  of  the  principal  rite, 
the  fee  for  that  sacrifice,  which  ia  only  a  part  of  the  ceremony,  shall  be  re- 
ceived by  the  Brahmd  and  others  empluyed  in  that  alone  :  and  here  the 
reason  of  the  law  shows,  that  he  only  who  ia  appointed  to  perform  a  specu- 
fick  work,  shall  receive  the  specifick  fee  orduned  for  that  work.  If  he  do 
not  oause  that  specifick  rite  to  be  performed,  still  may  it  not  be  said,  that 
there  ia  no  obetaclo  to  his  receipt  of  the  perqaislte,  making  it  a  role  that  he 
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who  causes  the  principal  work  to  be  performed  caases  the  part  to  be  per- 
fonnad,  as  it  is  a  ruin  that  he  who  performs  the  principal  work  performs  the 
port  ?  TkU  question  is  thut  antaertd,  let  him  receive  a  share  of  the  sacrifi- 
cial fee  ;  but,  in  the  principal  rite,  let  the  substitute  and  the  H6td  receive  a 
fihare  of  the  gratuity  allotted  (or  that  rite.  The  ezprea^on  "  the  Brahma 
and  H6id  shtdl  share  the  fee,"  ia  intended  generally.  Under  the  direction 
for  a  specifick  fee  to  the  Brahmd,  sacrificial  fee  is  ^ared  by  all  the  priests. 
To  remove  the  inconsistency  with  the  Ciihaaddga-pariHthtii,  may  not  the 
text  of  MsNU  be  limited  to  the^^twAl&na  and  similar  sacrifices  P  No ;  for 
UBtm  is  declared  pre-eminent  by  VkChaspati,  (Book  Y,  t.  333),  and 
it  is  t^nlar  to  explain  the  texts  of  other  Sages  according  to  that  law.  Bow 
shall  the  partition  be  made  in  this  case  P  Not  in  the  form  directed  by  the 
text  above  cited,  "  the  four  chiefs  are  entitled  to  half,  £c."  (35,  3)  ;  for 
no  mention  is  made,  in  this  case,  of  chief,  secondary,  and  subordiiiate  priests. 
Let  it  not  be  objected,  that  such  mention  is  made  in  the  teit  last  cited, 
"let  one  be  engaged  in  the  work,  Ac"  (37,  S)j  for  there  ia  no  diffi- 
culty in  conudering  that  text  as  merely  intended  for  elncidation.  To  this 
it  ia  answered,  the  numbers  stated  for  fiie  purpose  of  elucidation  must  be 
considered  as  satisfying  that  question  :  and  there,  the  euperinteniling  priest 
and  the  person  who  presents  oblations  are  first  j  for  they  are  anbstdtates  for 
the  principid,  and  are  together  mentioned  by  BAOHnNAKDAtfA  as  first. 
Thus  the  reader  is  entitled  to  half,  and  the  by-stander  to  a  third,  of  what  is 
recdvable  by  the  superintending  priest,  and  by  the  H6ld.  Consequently 
die  superintending  priest  and  the  B6td  shall  each  receive  three  shares,  and 
the  reader  a  share  and  a  half,  of  the  whole  fee  divided  into  eight  shares  and 
a  half ;  the  two  chief  priests  receive  equal  shares,  bnt  the  by-stander  receives 
one  share  only  :  however,  should  there  be  several  by-standeis  engaged  to  at- 
tend the  rites,  the  sacrificer  should  himself  pay  a  gratuity  to  the  o^ets  ;  for 
the  text  mentions  one  by-stander  only,  "  let  a  third  expound  qnestions" 
(37, 2). 

Others  agun  hold  that  the  words  of  Mxnd,  "  alt  the  priests  take  the 
perquisites  jointly,"  relate  to  rites  which  must  be  performed  by  four  priests  ; 
for  that  is  suggested  by  the  subsequent  text  concerning  solemn  rites,  where 
the  plural  number  is  used  (39,  3).  But  the  text  of  the  Ck'hand6ga- 
parikikta  relates  to  solemn  rites  performed  solely  by  the  BrahmA  or  the  like  ; 
and  lUoHUNAiiiiAKA.  says,  "  it  intends  generally  the  person  who  causes  the 
rites  to  be  performed,"  meaning  rit^  different  from  sacrifice ;  for,  even  in 
that  case  the  payment  of  fees  being  necessary,  that  is  set  forth  in  the  ex- 
pression "  when  the  business  is  completed." 

It  must  be  comddered,  that  the  words  of  Mkhit,  "  all  the  priests  share 
the  perquisites,"  show  a  partition  of  perquisites  in  all  rites,  since  no  distinc- 
tion is  mentioned  ;  and,  by  the  mention  of  the  chief  tn'  firtt  set,  partition  of 
the  perquisite  ia  shown  in  solemn  rites  performed  by  sixteen  priests.  The 
word  Brahmd  being  employed  in  the  text  above  cited  (38),  he  only 
recdves  his  fee  when  the  sacrifice  is  completed  :  and  by  parity  of  reasoning, 
the  same  mie  will  have  force  in  other  cases.  There  is  no  authority  for 
hmiting  the  sense  of  the  word  Braimd  ;  but  if  it  be  taken  absolutety,  why 
niay  not  he  who  causes  the  rites  to  be  performed  receive  a  share  of  the  per- 
quisitea  ?  It  is  fit  that  all  tiie  priesta  employed  in  the  sacrifice  should 
receive  a  share  of  the  perquiutes  according  to  tlieir  employments. 

Some  remark  on  the  text,  "let  him  deliver  thesacrifick  shed,  and  the 
lumitore  of  it,  to  the  offidating  priest,"  that  even  the  furniture  of  the  shed 
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must  be  divided.  Bnt  there  is  no  proof  from  &ay  positive  oidinancv,  or 
£rom  settled  usage,  that  he  who  causes  gifts  to  be  made,  has  a  title  in  all 
the  chattels  g^vea  at  a  distribatiou  of  alms.  It  is  the  current  practice,  for 
the  saciificer  to  give  separate  gratuities  to  the  superintending  priest,  to  the 
reader,  and  the  rest.  The  sense  of  the  text  quoted  (38,  ])  is  this: 
whatever  reward  on  whatever  occasion  is  K  ordained  by  the  law,  (at  some 
holy  rites  a  cow,  on  another  occasion  ctoth,  oi  other  rites  gold,  and  so  forth ;) 
that  reward  shall  be  given  when  the  work  is  completed  :  and  it  is  applicable 
to  other  rites,  besides  a  sacrifice  performed  according  to  the  forms  of  Mad- 
BtandinI  and  the  like  ;  for  there  it  is  directed  that  the  fee  shall  be  pwd  in 
the  midst  of  the  solemnity :  this  is  intimated  by  the  expression  "  om  iAatev«r 
oeccaum."  The  specifick  fee  is  not  mentioned,  but  a  reward  shall  be  given 
in  l^e  form  of  a  piinta  p6tra  or  the  like. 

39. 
The  Qrihya-m/nffraha  KaA  Pariiiehta  pracdaa  define  a  pitmajwttra.- 
— Eight  bandfuls  are  a  euTichi :  eight  canekis,  a.  puahcala  ;  and 
four  jmshcala,  a  p^mapdtra. 

Lawyers  say,  that  a  cuneki  is  a  quantity  of  rice  suCGcient  for  we  meal. 
If  the  par^  be  unable  to  give  the  pUnia  piitra  mentioned,  then  the  Cft'Aoii' 
ddga-pariHshta  3ai&ita : 

40. 
Let  bim  make  a  p^rrui  pdtra  of  so  much  rice  as  will  satisfy  one 
great  eater,  and  no  less:  this  is  a  settled  rule. 
"  If  another  perform,  Ac."  (38,  2) :  it  most  be  understood,  from  pant;  of 
leasoning,  that,  if  there  be  others,  a  reader  and  a  by-stander,  even  they  shall 
partake  of  the  fee.  If  the  principal  himself  perform  the  offices  both  of 
Brakmd  and  H6td,  let  him  give  the  fee  to  another  person,  to  the  reader 
and  by-stander.  Or,  if  he  perform  both  his  own  office  and  that  of  a 
stranger,  let  him  give  the  fee  to  another  person,  that  is,  to  any  Brahmdna  ; 
otherwise  the  rites  would  be  imperfect. 

41. 
Savc'hi  and  Lic'hita  :-~If  an  officiating  priest  di^  or  absent  himself, 
let  tbe  sacri&cer  aflerwarda  engage  another  priest :  the  sacrificial 
fee  belongs  to  the  prieat  first  engaged,  ortohia  heir  ;  but  be  vho  is 
afterguards  called  shall  receive  something.  Should  he  absent  him- 
self, giving  notice  of  the  probable  time,  and  of  the  cause  of  his  ab- 
sence, let  the  Bacri£cer  wait  that  time,  and  not  perform  the  cere- 
mony with  another  priest :  but  if  he  be  hurried,  he  may  cause  that 
sacrifice  to  be  finished  by  another ;  and  the  absent  priest,  who  is 
forsaken,  shall  receive  some  trifle  as  a  token  of  reaped.  Should  tbe 
offidating  priest  wilfully  absent  himself,  though  forbidden,  while 
the  ceremony  is  incomplete,  he  shall  be  fined  a  hundred  pam^a :  or 
ifhebe  a  grievous  ofiender,  the  family-priest  sftoZi  be  amerced. 
To  priests  engaged  to  offidato  at  aotemn  rites,  but  afterwards  foond 
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to  be  afflicted  by  disease,  degraded,  insane,  of  ill-fame,  or  disabled 
by  age,  fevourahould  be  ehowD  ;  but  other  priests  should  beappoint' 
ed  i/n  their  stead.  If  the  officiating  priest  wilfully  desert  the  sacrifi- 
cer,  who  is  not  a  degraded  person,  Tior  otherwise  diaqiialijied,  he 
shall  incur  an  amercement  of  two  hundred  ponds :  and  so  shall  the 
sacriiicer,  who  forsakes  the  officiating  priest,  though  he  be  not  6^ 
gtaded.Tioro&iervneeincaiKtble  of  acting.  ButaniMisbould  readily 
forsake  an  ignorant  orfoolieh  priest,  though  he  be  not  degraded; 
and  a  priest  may  abandon  a  sacnficer  who  gives  not  due  rewwrds, 
even  though  otii^vnse  void  of  offence. 

It  has  been  already  said,  that  if  the  ofBciatii^  priest  be  disabled,  Ms 
work  should  be  finished  by  another  person  :  the  Sage  now  declares  tbe  rule, 
when  a  priest  engaged  to  officiate  does  not  attend,  "  let  the  sacnficer  after- 
wards eugage  another  prieat-"  If  he  be  accidentally  delayed  in  coming 
from  his  house,  or  if  the  sacrificer  should  hear  that  the  priest  has  gone  to  a 
acother  town  viUiont  giving  notice  that  a  delay  in  his  attendance  may  be 
expected,  then  another  priest  may  be  appointed.  But  CnANDtswABA  ex- 
plains the  text,  "  If  one  of  several  priests  appointed  to  officiate  at  solemn 
rites  should  die  or  be  disal;>led,  and  tbe  sacrificer  engage  another  priest." 
This  {abunee)  must  also  be  undeistood  from  the  terms  of  the  gloss,  "die, 
or  be  disabled,"  Misra  says,  "  if  oue  of  the  officiating  priests  die,  let  tbe 
sacrificer  engage  another  priest :"  and  the  meaning  is,  "if  tbe  priest  first 
appointed  go  to  another  town,  or  die,  the  fee  belongs  to  him,  though 
another  priest  be  engaged ;  and  the  other  priest,  considered  as  a  stranger, 
'shall  receive  some  recompense  in  proportion  to  the  work."  This  appeals 
from  the  literal  sense  of  the  Sage's  text,  and  from  the  explanation  given  by 
UtBKa  and  otben.  What  recompense  shall  he  receive)  a  share  of  the 
sacrificial  fee  1  or  another  gift  from  the  sacrificer  t  if  he  receive  a  share  of 
the  sacrificial  in  proportioH  to  the  work,  then  shonld  the  priest,  after  being 
engaged  for  the  rites,  absent  himself  on  tbe  first  day.  be  would  have  no 
share  of  the  sacrificial  fee.  Voder  the  exposition  of  ChandIswaba,  ("  the 
fee  payable  to  tbe  person  first  called  shall  be  proportioned  to  tbe  work,  and 
be  received  by  his  heirs  in  the  case  of  his  death,")  it  is  said  that  a  fee  pro- 
portioned to  the  work  shall  be  received  by  the  person  first  called,  or  by  his 
hur.  Why  is  it  declared  that  "the  sacrificial  fee  belongs  to  tiie  priest  flist 
engaged  1"  Should  it  not  rather  be  declared,  as  in  the  text  of  Nirbsa 
(28),  that  "he  shall  receive  a  share  of  the  gratuity?"  This  text  has 
the  same  import  with  the  words  of  Nasida  :  the  former  text  of  SANc'ea 
and  Lic'hita  (30),  directing  the  appointment  of  another  priest,  intimates 
a  partition  of  the  sacrificial  fee :  by  mentioning,  in  the  present  text,  that 
the  gratuity  belonga  to  the  priest  first  appointed,  it  is  denoted,  that  it  the 
first  priest  return  after  another  priest  has  been  engaged,  tbe  Gist  priest  shall 
perform  the  work  :  on  this  consideration,  it  is  directed  that  the  other 
priest  shall  rsoeive  Bometbmg.  If  tbe  former  text  (30)  relate  to  tbe 
death  of  the  priest,  how  can  t£is  part  of  the  present  text  (41)  apply  to  the 
case  of  absence ;  and  why  has  Cbabdebwara  explained  it  "  if  he  die,  dec.  f 
"Die,"  in  the  former  text  (30).  may  bo  taken  in  an  indefinite  sense. 
Then,  the  text  of  NinBSA  coinciding  with  that  of  Sanq'ha  and  Lic'bita, 
the  word  explained  "  disabled"  would  signify  dead  1  Some  rule  is  necessary 
for  the  case  of  a  pnost  unable  to  act :  the  text  of  NAnxoa  cannot  apply  to  a 
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caae  of  death  ;  for  he  says,  "  receive  from  bim  (ftvm  the  gret  priest)  tlie 
aiipulated  share." 

This  flrat  rule  being  applicable  to  the  cue  of  abeence  withoat  notice, 
the  Si^  delivers  a  second  rule  :  "  If  he  absent  himself,  after  notafjdng 
the  time,  (a  month,  a  fortnight,  or  the  like,)  or  the  caose  of  his  absence,  let 
the  sacriGcer  nait  his  return,  and  not  perform  the  ceremony  with  another 
priest :"  BO  the  Setndeara.  A  priest  engaged  for  a  sacrifice  which  may  be 
perfonued  on  many  different  days,  or  for  the  reading  of  PuTonat  or  the  like, 
being  busied  on  work  which  allows  not  leisure,  fixes  a  day,  two  days,  a  fort- 
night, or  a  month  ;  and,  promising  to  attend  after  finishing  the  worii,  departs 
on  that  bnainess  :  the  sacriRcer,  having  consented  to  mail,  mnst  not  engage 
another  priest,  bnt  must  defer  his  business  for  the  time  limited.  Bnt 
MiSRA  thus  expounds  the  text :  "  if  any  officiating  priest  be  absent  on 
account  of  business,  let  tbe  sacrificer  allow  sufficient  time  for  hit  return." 
According  to  his  gloss  and  reading,  the  sacrificer,  estimating  the  time  and 
occasion  of  his  abunce,  should  so  long  await  hit  retura.  The  meaning  ia, 
that,  eetimatiug  the  time  required  for  the  completion  of  that  business  which 
occasions  his  absence,  the  sacrificer  should  wait  a  little  longer.  On  this 
opinion,  absence,  with  the  consent  of  the  sacrificer,  is  not  implied;  and  this 
part  of  the  text  has  the  same  sense  with  the  preceding  part  :  but  there,  the 
fee  is  noticed  ;  and  here,  it  is  directed  that  another  priest  shall  not  be  ap- 
pointed. The  result  is,  that,  in  case  of  consent,  it  is  necessary  to  wvt  a 
sufficient  time,  as  is  universally  acknowledged ;  and  even  without  having 
previously  consented,  the  sacrificer  should,  if  possible,  wait  tbe  priest^s 
return.  According  to  Mibba,  this  b  ordidned  by  tbe  law ;  and  according 
to  the  Betmeara,  it  is  only  grounded  on  tbe  reason  of  the  law ;  bnt  it  is 
proper. 

If  a  priest,  after  being  engaged  for  a  sacrifice,  which  allows  not  leisure, 
but  should  be  performed  on  the  day  of  full  or  new  moon,  or  the  like,  absent 
himself  on  some  urgent  occasion,  with,  or  without  the  assent  of  the  sacrificer, 
what  is  to  be  done  t  foi  the  sacrificer  cannot  wait,  since  the  rites  are  only 
proper  on  a  certun  Innsr  dayl  To  this  question  it  is  answered,  "if  he  be 
hnrried,  Sec."  (41).  "  And  the  absent  priest  shall  receive  some  trifle  ;"  he 
shall  receive  something  as  a  token  of  respect ;  since,  not  having  performed 
any  part  of  the  work,  he  is  not  entitled  to  a  share  of  the  sacrificial  fea.  Or 
something  shall  be  ^ven  to  preserve  dae  respect,  merely  on  acount  of  his 
engagement,  when  ^e  priest,  prevented  by  business  from  attending  at  Ike 
proper  time,  afterwards  does  attend :  this  also  should  be  understood  from 
parity  of  reasoning.  CHumtswABA.  thus  explains  the  text :  "  let  a  man 
who  understands  the  order  of  proceeding,  cause  the  sacrificer  to  be  finished 
by  another  priest ;  and  let  the  priest  first  engaged,  who  went  to  a  distant 
place,  and  has  been  therrfore  forsaken,  receive  something  from  the  saeri£cec 
as  a  gratification :"  that  is,  if  the  sacrificer  could  not  wait  his  return.  Bat 
UiSEAsays,  if  the  priest  be  supposed  to  bave  died,  &c.  let  the  sscrificw 
cause  the  ceremony  to  be  finished  by  another  priest,  and  the  saorificial  fee 
belongs  to  tiim  ;  but  if  the  priest  happen  to  return,  let  thtrtsacrificer  give 
him  some  trifle.  If  the  priest  went  with  the  assent  of  the  sacrificer  for  five 
days,  and  afterwards  another  priest,  knowing  that  rites  are  to  be  cele- 
brated at  the  expiration  of  ten  days,  happen  to  attend,  the  sacrificer  may 
cause  the  work  to  be  finished  by  that  other  priest :  but,  after  his  own  assent, 
he  should  not,  without  a  sufficient  cause,  engage  another  priest,  at  the  inati- 
gatiou  of  other  people  or  from  a  motive  of  anger  oi  the  like. 
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A  third  rule  is  mentioned  :  "  if  the  priest  wilfally  absent  himself,  though 
forbidden  by  the  saorificer,  be  shall  be  fined  a  hondred  pan&s :  so  Mibra 
and  Chand^wabi.  From  the  insertion  of  tvo  word^  "  wilful];"  and 
"  forbidden,"  it  is  inferred,  that,  if  he  be  absuut  on  account  of  urgent 
.  biuiness,  even  though  forbidden,  he  Bholl  not  be  amerced :  nor  shall  he  he 
fined  if  be  absent  himself,  eren  without  husiuess,  but  not  forbiddeu  fry  the 
sacr^icer.  However,  "  not  forbidden"  may  be  understood  as  included  in 
forbidden  :  thus,  if  he  absent  himself  withont  giving  notice  to  the  saorificer, 
and  without  business  requiring  hi<  absence,  even  then  he  may  be  amerced. 
This  is  consiateiit  with  the  reason  of  the  law;  for,  as  not  forbidding  is  aasent- 
ing,  so  it  may  bo  said  that  not  assenting  is  forbidding.  It  follows  from  the 
context,  that  another  priest  miiy  be  engaged  ;  and  the  sacrificial  fee  shall  be 
received  by  him  who  perforins  the  work,  and  it  is  not  proper  that  a  gratifi- 
cation should  be  given.  If  the  officiating  priest,  though  forbidden,  absent 
hi[iiseir  after  performing  some  work,  shall  he,  or  shall  he  not,  receive  the  fee 
for  that  work  F  It  is  answered,  the  pitymeiit  of  a  fine  is  declared,  not  the 
forfeiture  of  the  wages  of  his  labour  :  therefore  he  shall  receive  the  fee  for 
the  work  performed.  If  he  only  absent  himself  after  his  engagement ;  does 
be  not  receive  a  gratification  from  the  eacrilicer  p  There  is  no  need  of  a 
gratification,  since  be  is  faulty.  The  appointment  of  priests  is  an  essential 
part  of  the  rites ;  but  it  is  the  aot  of  the  saurificer ;  the  acceptance  of  the  ap- 
pointment is  no  part  of  the  rites.  Let  it  not  be  objected,  that  the  appoint- 
ment may  perhaps  be  unaccepted ;  and,  if  it  be  not  accepted,  the  rites  pro- 
duce no  benefit  to  the  sacrificer  ;  and  thence  it  follows,  that  the  acceptance 
of  the  appointment  is  a  part  of  the  rites.  If  they  be  completed,  it  is  useless 
to  admit  it  as  a  primary  or  secondary  part :  another  priest  is  appointed  ;  and 
bis  acceptance  mtut  be  tupposed.  AbsQuce  does  not  here  intend  going  to 
another  province  or  another  town  only  ;  but  also  going  to  his  own  bouse, 
and  neglecting  the  performance  of  the  rites :  and  if  a  priest  engaged  in  oiia 
place,  and,  having  undertaken  the  business,  undertake  other  work  in  another 
place,  leaving  that  business  unfinished,  it  must  be  understood  to  bo  an  of- 
fence, according  to  the  circumstances  of  the  cose. 

"  Or  if  he  be  a  grievous  offender,  Ac."  if  the  officiating  priest  be  a  grievous 
offender,  &a.  "  Or"  denotes  another  case.  By  this  part  of  the  text  is  de- 
noted a  man  who  was  already  a  grievous  offender  ;  in  the  former  part  is  in- 
tended an  ofibnder  on  tiiat  particular  occasion.  CHASsfsWAKA  says,  that 
one  who  was  already  a  grievous  offender  is  here  intended  ;  and  this  should 
be  understood  as  admitted  by  Misba.  I'hus,  if  that  officiating  priest,  hav- 
ing received  an  appointment  for  solemn  rites,  wilfully  absent  himself,  the 
sacrificer's  family-priest,  who  selected  persons  to  officiate,  shall  be  amerced. 
It  is  the  regular  business  of  the  family-priest  to  select  officiating  priests  : 
or,  in  his  default,  a  learned  friend  selects  them.  This  meaning  is  deduced 
from  the  word  family  used  in  this  place,  and  from  such  practice  seen  in 
hundreds  of  instances.  Unt  VioHESPATl  says,  "  the  spiritual  preceptor, 
who  invested  him  with  the  mark  of  hie  class,  shall  be  amerced  :"  aud  the 
author  of  the  Setndcara  explains  the  word  family  in  another  sense ;  "  the 
priest,  whose  business  it  is  to  examine  the  families  of  the  officiating  priests, 
shall  be  amerced."  No  aiential  difference  resultu  from  this  exposition  ;  the 
only  difference  is,  that  it  has  been  noticed  in  the  Hetndcara,  that  the  offi- 
ciatiog  priest  should  be  selected  by  the  family-priest. 

Others  thus  interpret  the  text ;  "  the  family-prieiit,  officiating  at  rites, 
shall  be  fined  a  hundred  pandj,  if  he  offend."  Consequently  the  sense  is, 
that,  if  the  fiunily-priest,  though  forbidden  by  the  aactifioer,  wilfully  absent 
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bimmlf  vbile  the  saoriftce  ia  TmfiDiahed,  be  ahftll  be  fined  ft  handred  pandt, 
Ibii  was  <ii<o  directed  by  tbe  preceding  part  of  the  text,  but  ia  repeated  to 
bIiow  a  fiue  if  he  absent  hiinstjlf,  even  though  be  have  not  been  engaged  for 
a  particular  ceremony.  Thie  conBtraction  will  be  noticed  in  expluning  a 
t«xt  wbicb  will  be  quoted  from  NIbkda.  (43)  :  but  the  former  construe- 
tion  is  proper,  becaase  it  is  delivered  by  autboni,  and  is  coRsistent  with 
tbe  reason  of  the  law  :  therefore,  should  be  appoint  a  grievous  offender, 
he  partakes  of  the  offence.  It  should  not  be  objected,  that,  if  the  offence 
were  not  previously  kuowntotbe  family -priest,  how  con  there  bea  fiiult  od 
bis  part  P  Ue  is  faulty,  beoanse  be  did  not  make  particular  inquiries  :  aitd 
if  priests  learned  in  law  be  selected  by  the  Bacri£cer  without  knowing  their 
defects,  even  then  tbe  family-priest  should  make  enquiriee  concerning  faults, 
which  may  obstmcttbe  rites;  but  if  tbe  sacrificer  exolnde  him  from  that 
office,  be  is  not  in  fault. 

The  word  (up&dhydya)  ia  explained  by  Misra,  the  appointed  spiritna! 
preceptor;  Ahera  explains  it  '  a  teacher  ;'  he  from  whom  a  disciple  resort- 
ing to  him  (upetyaj  learna  (adhitij  a  soienoe,  is  a  preceptor  (vpddhydyaj  ,* 
we  apply  it  to  any  family -priest  (pur6hita),  Tbe  gruuuda  of  this  explana- 
tion are  tbe  mentiuo  of  the  word  family  ;  no  person  is  teacher  to  a  whole 
race  or  family  ;  nor  is  it  ordained,  or  customary,  that  the  teacher  should 
select  the  officiating  priests :  but  the  word  upddhydya,  in  hundreds  of  in- 
atancea,  aignifieB  pat^hitn. 

"  AfSlcted  by  a  disease,"  whicb  obstrucbs  the  rites,  or  prevents  their 
efFeot  "  Of  ill-fame  /'  abandoned  on  account  of  some  offence  charged 
against  him,  and  the  like.  "  Old  ;"  and  therefore  uuable  to  act.  So  CBin- 
stawABA.  Therefore,  if  a  priest  be  engaged,  without  any  knowledge  of  hia 
malady  or  other  disability,  and  it  be  afterwards  discovered,  let  the  sacrificer 
"favour  him,"  and,  with  hia  assent,  appoint  another  priest.  The  sense  ia 
the  same  on  the  reading  of  CBANoiaWARa  ;  "  favour  should  be  shown." 

The  text  declares  an  offence  in  wilfully  deserting  a  sacrificer  :  but  there 
iauo  offence  in  quitting  him  for  urgent  business;  and  if  the  sacrificer  forsi^a 
a  priest  not  diseased,  not  otherwise  diaabled,  nor  absent,  he  shall  be  fined 
two  hundred  ponift.  "  Degraded,"  tkc.  comprehends  generally  diseased,  or 
otherwise  disabled.  It  is  proper  to  forsake  persons  who  maliciously  seek  to 
injure  the  solemnity ;  or  who,  always  finding  fault,  endeavour  to  spread  ill- 
reports  ;  and  other  persons  of  simitar  descripljons. 

"  Ignorant  ,■"  much  averse  from  the  study  of  the  Vedas,  and  unaequaint* 
ed  with  tbe  law  concerning  tbe  rites  at  which  he  ia  to  officiate,  and  with 
the  rules  oonceroing  bis  part  of  those  rites,  and  the  like.  If  any  covetous 
Brdhmana  officiate  at  sacrifices  for  men  of  low  and  tniied  classes,  for 
whom  Brdfunaniu  do  not  usually  officiate,  the  sacrificer,  having  admitted 
bim,  shall  not  aftemards  reject  liim,  however  ignorant  he  may  be.  Or  if 
any  learned  priest,  tainted  witha  sin  committed  in  a  former  existence,  con- 
sent  to  officiate  at  a  sacrifice  for  sucli  a  person,  he  should  be  forsaken  6jr 
Others,  niider  the  aothority  of  the  text,  aa  a  foolish  man  ;  but  since  fab  fool- 
ish transgression  of  duty  was  on  that  man's  account,  be  shall  not  be  forsak- 
en by  him  :  but  if  the  foolish  man  had  already  violated  his  duty  on  another 
occasion,  there  is  no  oRence  iii  forsaking  bim.  This  aud  other  points  may 
be  inferred  from  reasoning. 

A  priest  may  abandon  a  man  who  gives  not  "  due  rewards"  at  the  time 
of  a  solemnity  undertaken  in  the  previous  expectation  of  reward.  In  tbe 
former  part  of  the  text  it  ia  aaid,  that  on  ignorant  priest  may  be  forsaken  : 
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it  muBt  be  understood,  that  &  more  learned  priest  attends ;  a  man  should  not 
abandon  an  ignorant  or  foolish  priest,  and  engage  one  more  ignorant  or 
fooliiih.  In  tact  all  this  supposes  knaverj  or  tcickednat  :  it  is  not  proper  to 
aiisndon  au  ignorant  priest,  witliont  any  misconduct  on  his  part,  and  iriih- 
ODt  the  attendance  of  a  learned  priast :  knavery  mnet  be  nnderstood  asthe 
ground  of  punishment. 

The  amercement  of  two  hundred  pandt  directed  for  the  sacrilioer  who 
forsakes  the  officiating  priest,  and  for  the  officiating  priest  who  TorsakeBthe 
ttcrifioer,  is  inconsistent  with  a  text  quoted  from  Menu  in  the  Vivdda 
Betndcara  and  Yivdda  CMntdmhii. 

42. 

Uenu  : — ^Tbe  sacrificer  who  forsakes  the  officiating  priest,  and  the 

officiating  prieet  who  abandons  the  sacrificer,  each  being  able  to 

do  his  work,  and  guilty  of  no  grievous  ofience,  must  each  be  fined 

a  hundred  panda. 

UiBBA.  and  CHANDfeswARi  reconcile  the  text,  hy  saying,  that  "there 
is  no  inconuatenoy,  since  tkejintt  are  regulated  according  to  the  voluntan 
or  compnlaoiy  desertion  by  a  rich  oi'  a  poor  man."  Consequently,  a  rich 
man,  if  the  act  be  roluntary,  must  be  fined  two  hundred  pandi ;  bnt  a  poor 
man,  even  thongh  the  act  be  spontaneous,  shall  he  fined  one  hundred  pandt 
only,  because  be  is  unable  to  pay  a  greater  fine.  By  "  poor"  is  meant 
*  unable  to  pay  two  hundred  pandt'  If  he  cannot  pay  a  hundred  pandt, 
vhat  is  the  consequence  p  He  may  be  acquitted  by  the  surrender  of  all  his 
property.  Why  has  Msiru  mentioned  a  fine  of  a  hundred  pond*  I  Con- 
Btmctively,  a  greater  sin  being  expiahle  by  the  surrender  of  the  whole  of  a 
man's  property,  it  is  unsuitable  to  say  that  a  smaller  offence  is  not  expiated. 
Here  no  favour  is  shown  to  the  sacerdotal  class ;  for  it  is  a  Brdhmarui  that 
de*erts  the  sacrificer :  and  it  mnst  be  bo  settled  from  the  veiy  relation 
implied  in  the  desertion  of  a  sacrificer. 

Pandt,  though  not  tpecified  in  the  text,  are  understood,  from  the  neces- 
sity of  satisfying  the  question,  of  what  thall  the  fine  cotuitt  t  Where  the 
number  is  mentioned  instead  of  the  species,  pan<M  are  commonly  understood  ; 
for  many  instances  of  this  occur :  and  that  designation,  being  mentioned  in 
the  texts  of  other  Sages,  is  deduced  from  the  coincidence  of  the  rules.  In 
this  instance,  the  fine  directed  by  Sano'ha  and  Lio'hita  is  expliuned  two 
lataireA  pandt ;  and  the  inconmBtenoy  of  this  testis  removed  by  saying, 
that  the  two  hundred  pamfiahoTeuientioned  mast  be  understood  of  wilful 
desertion  hy  a  vealthy  man :  but  Sang'ba  and  Lio'hita  alto  direct,  that  an 
officiating  priest,  deserting  a  sacrificer,  shall  be  fined  two  hnndred  pandt. 
They  dii«ct,  that  an  officiating  priest  absenting  himself,  though  forbidden 
by  the  sacrificer,  but  without  absohUely  forsaking  him,  ahtUl  be  fined  a 
hundred  pandt.  But  it  is  consistent  with  the  reason  of  the  law,  that  the 
amercement  should  he  fifty  ^atufs  only,  if  he  be  poor,  and  his  absence  he 
involimtaiy.  This,  however,  is  not  specified  hy  any  iSage,  nor  clearly  ex- 
pressed by  any  duUtor. 

43. 

NiEBDA :— Officiating  priests  are  of  three  sorts ;  iAe^8*,am  Aereditory 
piie^  hoQoaied  by  fonner  generations  viWi  the  employment  of 
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officiating  priest ;  the  second,  appointed  by  the  party  himself;  the 
thirdihs  who  voluntarily  ofSciatee  on  account  of  previous  friendship. 

2.  The  officiating  priest  who  abandons  a  sacrificer,  though  he  be 
not  a  grievous  offender,  nor  otherwise  faulty,  and  the  sacrificer 
who  forsakes  an  officiating  priest  guilty  of  no  grievous  oftence, 
shall  each  be  fined. 

3.  This  is  the  law  for  hereditary  priests,  and  for  those  who  are 
engaged  by  the  party  himself:  bub  there  is  no  ofience  in  forsak- 
ing a  priest,  who,  v/n,bidden,  officiates  of  his  own  accord. 

"  Honouiad  by  former  men  ;"  honoured  as  officioting  priest  by  former 
geuerationB  ;  an  hereditary  pritwt.  Tha  Vivdda  Settideara. 

"The  second,  appointed  by  the  party  himaelf/'  one  who  is  appointed, 
on  the  ooeasion  of  a  sacrifice  or  solemn  rite,  to  perform  that  jtartiailar 
ceremony.  "  He  who  voluntarily  officiates,  &c."  YjjirrASATTA,  influenced 
by  friendship  or  the  like,  and  for  the  benefit  of  Dsvasatta,  pays  adoration 
to  his  household  gods ;  or,  at  a  time  when  he  is  impure,  performs  a  socriRce 
which  should  be  performed  by  him  ;  or  effects  the  sacrament  of  the  son  of 
an  absent  friend,  even  without  his  assent,  to  remove  the  evil  which  might 
arise  from  ita  not  being  efiected  ;  it  is  to  be  understood  of  this  and  other 
cases.  "  Nor  olhenoite  faulty  ;  this  may  apply  to  both :  \s^  fault  are  in- 
tended blows,  enmity,  dishonour,  and  other  faults  already  mentioned. 

Who  is  an  hereditary  priest  p  It  should  not  be  said,  he  whom  the 
grandfather  employed,  and  afterwards  the  father,  and  next  the  man  himself. 
If  the  grandfather,  being  rich,  employed  ten  millions  of  Brahmanas,  and  the 
grandson,  being  poor,  cannot  employ  so  many  priesla,  he  would  incur  a  fiae. 
Some  bold,  that  "  hereditary  officiating  priest"  supposes  a  specifick  appoint- 
ment in  this  form  :  "  so  long  as  my  descendants  and  yonra  exist,  shall  you 
and  your  descendant's  sacrifice  for  me  and  my  posterity."  It  ia  the  custom, 
that  he  whom  the  father  called  to  all  solemn  rites,  should  officiate  also  for 
the  son  ;  and  the  agreement  abovementioned  is  not  supposed.  In  fact,  the 
appointment  is  mode  by  saying,  "  be  my  priest  (purSAtfa)  ,•"  which  implies 
a  distinction  opposed  to  an  appointment  in  this  form,  "  now  accomplish  my 
sacrifice  :"  and  here  the  word  "put^hita"  signifies  a  priest  employed  for  a 
long  apace  of  tima  We  do  not  determine  whether  the  word  "  I"  intend  the 
ipeaiar  himself  only,  or  hia  race  generally.  If  it  intend  his  race  geneially, 
there  la  no  dispute ;  beoaose,  when  the  father  has  agreed  that  DfevAOATTA 
shall  aaoriBce  for  bis  son,  the  son,  forsaking  him  without  a  fault  on  his  port, 
is  liable  to  a  fine  :  and  this  construction  is  oonststent  with  the  reason  of  the 
law.  If  the  word  "  I"  be  restricted  to  the  speaker  himself,  how  should  the 
son  iuDur  a  fins  by  forsaking  the  priest  F  Here  proof  must  be  brought  from 
piaotice^  A  dispute  arising  on  the  subject  of  desertion  by  an  officiating 
priest  or  by  a  saorificer,  the  first  says,  "  I  have  been  priest  (pur6hita)  to 
the  family/  for  three  generations  ;"  He  doa  not  tay  "  on  agreement  was  made 
by  ins  grand&ther  for  the  periormance  of  sacrifice  by  me  and  nty  heirt,  as 
lot^  OB  his  race  should  exist," 

Is  net  such  an  e^eement  inferred  from  the  performance  of  aaorifice  for 
three  generations  without  interruption ;  and  does  he  not,  for  that  very 
reason,  plead  the  performance  of  Baorifice  for  tiiree  generations  ?  No ;  such 
an  inference  cannot  hold,  since  it  is  not  the  present  praotioe  for  any  penoa 
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to  make  an  agreement  in  that  form.  On  this  subject  it  ia  said  the  nsage  is 
ascertidned,  aa  implied  hy  this  text :  thus  by  saying  "  be  my  priest  (or  ^tr6- 
hita),"  he  is  fully  appointed  to  be  priest  of  the  Jamily  for  a  long  epaoe  of 
time  ;  and,  whatever  bo  implied,  the  priest  8o  appointed  by  the  father  shall 
not  be  forsaken  by  the  son,  unless  he  be  goitty  of  some  offence.  This,  virtu- 
ally, is  the  sense  of  the  text. 

A  priest  appointed  by  a  man  himself  is  of  two  sorts  ;  appointed  for  a 
long  space  of  time,  or  appointed  for  a  particular  ceremony.  The  rule  varies 
in  respect  of  these  :  it  is  an  oSence,  under  any  circumstances,  to  forsake  a 
priest  appointed  for  a  long  space  of  time,  uttlesa  be  commit  soma  fault ;  and 
it  is  an  offence  to  forsake  a  priest  appointed  for  a  particular  sacrifice,  in  the 
midst  of  that  sacrifice. 

In  the  glosa  on  the  text  of  Sado'ha.  and  Lio'hita,  prefaced  by  tho  - 
words  "o^ers  thus  interpret  the  text,"*  it  is  intimated,  that  if  the  famUy- 
prieet,  or  a  priest  appointed  to  that  office  by  the  saciificer  himself,  should 
absent  himself,  knowing  that  a  sacrifice  is  to  be  performed,  though  not  engag- 
ed for  it  in  the  form  directed  by  the  law,  he  shall  be  fined  ;  provided  no  per- 
son attends  as  his  representative.  From  parity  of  reasoning,  the  sacriBcer 
should  be  fined,  if  he  refuse  to  employ  his  family-prieet  above  described. 

If  the  sacrifice  have  been  uninterruptedly  performed  by  father  and  son, 
as  family-priest,  without  an  express  appointment  in  this  form,  "  be  my 
family-priest,"  what  is  the  consequence  p  Even  in  this  cose,  the  law  con- 
cerning hereditary  priests  is  apposite,  since  such  an  appointment  of  father 
and  son  is  admitted  by  implication. 

If  hereditaiy  priesthood  be  liberally  admitted  in  favour  of  a  priest 
engaged  by  the  father  for  a  long  space  of  time,  may  it  not  be  admitted  'in 
favour  of  the  son  of  a  priest  so  engaged  by  the  father  P  Thus,  a  dispute 
arising  on  the  subject  of  desertion  between  the  grandsons  of  the  sacrificer 
and  of  the  officiating  priest,  the  grandson  of  the  priest  may  offer  this  plea, 
"  his  grandfather  employed  my  grandfather  in  sacrifices,  and  the  office  has 
been  uninterruptedly  held  by  us  from  that  period."  It  may  be  so  :  for  he 
will  better  gain  his  cause  by  proof  of  the  performanee  of  sacrifice  for  several 
generations,  than  by  the  same  proof  for  one  generation  only. 

Such  b«ng  the  case,  where  the  officiating  priest  has  Uiree  sons,  and  the 
sacrificers,  or  employer!,  are  three,  a  partition  may  take  place  ;  for,  on  this 
admisdon,  the  sacrificers,  or  employers,  are  similar  to  property.  But  if  any 
one  sacrificer  refuse  one  of  the  priest's  sons,  what  is  the  consequence  ?  It 
should  not  be  aq^ed,  that  partition  arising  from  the  right  of  the  priest's 
descendants  to  offici<ae  for  the  sacrificers,  or  employeri,  under  the  autho- 
rity of  law  and  custom,  the  sacrificers  shall  be  fined  if  they  refuse  their  assent 
to  t^e  partition :  and  in  this  laxt  case  all  shall  be  fined,  since  all  are  eqnally 
in  fault.  No  one  has  mentioned  a  fine  for  parties  refusing  their  assent  to  a 
partition.  Nor  shonld  it  be  KigaeA,  that,  since  forsaking  the  son  of  a  faonly- 
priest  amounts  to  the  fonaking  of  an  hereditary  family-priest,  the  abandon- 
ing of  the  family-pnest  is  a  cause  of  amercement.  No  Sage  or  author 
baa  Bud  so.  To  the  question  thus  proposed,  the  answer  is,  they  must  be 
understood  to  be  indivisable,  under  the  text  of  VvisA  (Book  Y,  v. 
3Gi)  j  and  the  rational  distribution,  menrioued  by  VfifOABPATi  (Book 
V,  V.  366,  6),  supposes  the  consent  of  the  sacrificers.  Thus,  if  the 
sacrificers  say  nothing,  they  shall  not  be  forcibly  taken  by  one  person.    In 
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fact,  a  distribntion  of  sacrificers,  or  employers,  thon^li  not  mentioned  by 
authors,  may  ba  adjueted  by  the  king,  on  his  omt  judgment :  but  a  distribu- 
tion by  lota  should  be  preferred. 

In  certain  towns  or  other  places,  and  for  particnlar  rites,  the  office  of 
priest  is  hereditary  in  some  families  ;  and  partition  ia  there  customary,  and 
shonld  be  admitted  in  such  instances.  It  is  the  hereditary  office  of  some 
persona  to  deliver  written  instructions  on  the  forms  of  penance  and  the  like  ; 
in  these  instances  also  partition  should  be  allowed. 

^Affraharica*  priests  and  others,  paying  revenue  to  the  king,  hereditarily 
receive  iiUt  and  the  like  ;  their  right  should  be  admitted  on  the  same  con- 
struction of  Uw  with  the  right  of  famUy-priests ;  or  on  the  king's  plessura. 
Aa  the  king  has  property  in  the  village,  entitling  him  to  receive  revenue,  so 
the  '•Agrahdriea  and  otiiers  have  property  entitling  them  to  receive  tila  and 
the  like.  May  not  the  king,  having  property,  dispose  of  it  at  his  pleasure  ; 
but  can  the  'Agrahdriea,  do  so  p  The  king  has  not  power  to  destroy  th« 
village  hy  oppression ;  and  his  gifts  and  alienations  are  not  incontestibla. 
It  is  the  same  in  respect  of  the  'Agrahdriea.  The  king  may  indeed  take  the 
property  of  the  subject,  because  he  is  lord  of  the  land  :  however,  as  the  king, 
though  he  have  property  in  the  soil,  cannot  take  its  whole  produce,  but  has 
a  title  in  a  waif,  thoogh  it  belong  to  a  subject ;  so  he  may  take  the  proper^ 
of  subjects,  though  the  'Agrahdriea  and  others  have  alto  a  title  in  it. 

If  tiUt  and  the  like  be  taken  by  the  'Ap-ahdrica  and  others  in  right  of 
a  proper^  in  the  village,  the  giver  would  have  no  benefit  from  the  gift,  any 
more  than  from  the  pa3r[nent  of  the  king's  revenue.  This  is  denied ;  pro- 
perty does  not  arise  in  the  tUa  from  the  payment  of  the  king's  rovenue,  but 
a  title  to  receive  the  Hh.,  Property  authorudng  aUenation  at  pleasure  origin- 
ates in  actual  receipt,  founded  on  the  title  to  receive  from  such  peasants, 
and  in  actual  delivery  by  the  donors.    Consequently,  there  is  no  difficulty. 

It  is  doubted  whether  wives  and  others  have  a  title  to  this  euccesdon, 
although  the  partition,  founded  on  the  admission  of  a  ri^t  vesting  in  'Agra- 
hdricat  and  other  officiating  priests,  ought  to  be  similar  to  the  partition  of 
inheritance  in  general.  As  the  wife's  title  to  succession,  on  failure  of  heirs 
in  the  male  line  as  far  as  the  great-grandson,  will  be  declared  under  the 
head  of  Inheritance,  what  should  reverse  her  title  in  thit  inelanee  t 
It  ahonld  not  be  argued,  that  the  wife  can  have  no  right  in  the  village, 
because,  as  a  woman,  she  is  disqualified  for  the  performance  of  holy  rites, 
and  because  the  wives  of  'Agratuiricas  and  others  are  totally  incapable  of 
receiving  tila  delivered  as  a  gift  to  priests.  The  tila  may  be  received,  and 
the  rights  be  performed,  through  the  intervention  of  a  substitute.  Let  it 
not  be  argued,  that,  were  it  so,  a  property  in  the  sacrificial  fee  and  regular 
dues  would  vest  in  the  substitute.  The  wife  may  have  the  benefit  of  proper^ 
acquired  by  the  subetitute,  as  a  sacrificer  baa  the  benefit  of  rites  perfromed 
by  an  officiating  priest  However,  there  is  this  difference:  the  sacrificer 
acquires  merit  from  ritea  performed  by  an  officiating  priest,  and  none  is 
ever  acquired  by  the  intermediate  performer  of  the  rites  ;  but  if  the  duty  of 
the  officiating  priest  be  performed  by  a  substitnte,  property  in  the  sacrificial 
fee  is  at  first  vested  in  the  substitute,  and,  through  him,  in  the  widow 
entitled  thereto.  It  is  alleged,  that  there  is  no  authority  for  this  conatrac- 
tioQ.    It  cannot,  it  is  said,  be  argued,  that  the  authority   which  forbids 
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desertion  proves  a  property  in  the  village,  since  otherwise  it  must  be  irrele- 
vant ;  hence  property  in  ibe  Bacrifici&l  fees  and  the  like  vesta  in  the  wife  as 
owner,  and  afturwards  is  acknowledged  to  vest  in  the  substituted  prieat,  be- 
cavLte  otherwise  the  saorificer's  rites  oould  not  be  complete  :  the  law  it  it 
said,  does  not  declare  it  an  offence  to  forsake  the  wife  o/' on  officiating  prieit ; 
for  she  is  an  ignorant  person.  That  is  denied  ;  because,  the  decendaalB  of 
an  ofGciating  priest  having  the  same  right  to  the  office  which  they  have  to 
inheritance  in  general,  (on  the  admission  of  property  in  that  office,)  the  for- 
saking of  an  ignorant  person  is  limited  to  the  actual  performance  of  the  rites. 
It  is  no  where  seen,  tiiat,  a  wire  and  a  daughter's  son  being  left  by  an  offi- 
ciating prieat,  the  wife  sh.ill  be  entitled  to  the  remainder  of  the  estate,  and 
the  daughter's  son  be  entitled  to  the  perquititee  of  the  office. 

If  this  ai^ument  be  proposed,  the  answer  is,  the  same  text  which  declar- 
ed  that  hereditary  priests  should  not  be  forsaken,  except  ignorant  persona  : 
and  that  authori^  avails  not,  in  this  case,  to  confer  property  on  one  who 
is  not  a  learntfd  prieat.  As  for  what  is  alleged,  thot  the  wife  is  entitled  to 
the  wealth,  and  that  there  is  no  settled  usage  entitling  the  daughter's  son 
to  take  the  office ;  the  parity  between  tfae  wealth  and  the  office  may  arise 
from  favour  shown  by  the  daughter's  son  and  by  the  saorificers,  or  from  mis- 
take ;  usage  alone  is  no  authority,  unless  it  be  confirmed  by  construction  of 
express  ordinances. 

On  this  point  it  is  argued,  that,  as  the  rites  cannot  be  performed  by  an 
ig-noraat  or  disabled  person,  the  law  directs  that  he  Bhnll  be  forsaken, 
intending  that  the  rites  should  ba  performed  by  means  of  a  substitnte  ;  but 
the  ignorant  person  has  property  in  the  sauriGcial  fees  and  the  like,  as  the 
owner  of  a  slave  hat  properly  in  the  wealth  acquired  by  the  slave  :  and  this 
construction  sbenld  be  settled  on  the  strength  of  the  admission  of  a  property 
vesting  in  the  heir.  The  text  which  ordaias  that  "  a  person  unable  to  act 
shall  appoint  another  to  act  fur  him,"  is  the  foundation  of  this  construction  : 
but  the  property  of  an  outoaste,  or  other  person  disqualified  for  solemn  rites, 
ie  absolutely  lost,  in  the  same  tnaaner  with  his  right  to  the  paternal  gold, 
flilver,  and  the  like.  This  will  be  explained  in  the  fifth  .book,  on  Inheritance. 
Wives  and  others,  disqualified  by  sex  for  the  performance  of  holy  rites,  can- 
not appoint  a  substitute  ;  as  a  defiled  person  cannot  perform  a  solemn  act  or- 
dained by  the  Vedas  :  therefore  wives  have  no  property  in  the  office  of  priesL 

if  the  daughter  of  an  officiating  priest  have  a  son,  has  that  son  a 
property  in  the  office  F  If  the  daughter's  bod  have  such  a  right,  then 
should  a  daughter  likely  to  bear  a  son,  and  a  son  of  the  maternal  great* 
grandfather's  dau};hter,  be  left,  he  would  be  entitled  to  the  office  :  but  that 
is  not  supported  by  usage,  nor  by  common  seuae ;  and  there  would  he  no 
certainty  in  regard  to  what  should  follow,  if  a  daughter's  eon  be  arterwards 
bom.  If  it  be  said,  tlie  daughter's  son  has  not  such  a  property  ;  then 
the  reason  of  the  law  is  trausgresaed  :  for  there  is  nothing  to  prevent  the 
property  of  the  daukfhter's  son  in  his  maternal  grandfather's  wealth,  if  it  be 
not  resisted  by  a  right  vested  in  some  other  heir,  the  male  detcendant,  the 
wife,  or  the  daughter  of  the  last  possessor ;  and  this  office  is  absolutely 
similar  to  wealth. 

'I'he  text  which  forbids  the  dismission  of  an  hereditary  priest,  docs  not 
imply  that  his  beii*  ^hiill  not  be  dismissed,  but  implies  that  a  person  ap- 
pointed by  the  grandfather  or  other  ancestor  shall  not  be  forsaken  :  tims 
no  difficulty  atfeots  the  terma  of  tite  text.  That  Is  denied  ;  for  the  practice 
is  not  such. 
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Therefore  the  difScalty  is  thus  recODciled ;  women  are  entitled  to  that 
only  for  which  they  are  qaalified.  la  regard  to  the  assertion,  that  women, 
being  disqualified,  cannot  appoint  a  subdtitnte,  this  maat  be  understood: 
being  disqualified  for  solemn  acta  ordaiued  b;  the  Vedtu,  they  cannot  ap- 
point a  Bubetitute  for  such  acta ;  but,  qualified  for  irorldly  acte,  nothing 
prerenU  their  appointment  of  a  substitute  for  temporal  affairs :  and  the 
right  should  devolve  on  the  next  in  succession,  under  the  text  quoted  m 
another  place  (Book  6,  v.  477),  and  because  women  are  dependent  on  men. 
Grain  and  similar  property  may  be  consamed  by  a  woman  entitled  to  th4 
tuceeaion  ;  bnt  gold,  silver,  and  the  like,  should  be  preserved  :  if  she  can- 
sot  guard  it,  let  it  be  intrusted  to  her  husband's  heir,  as  will  be  mention- 
ed under  the  title  of  inheritanoe.  Here,  since  a  woman  cannot  preserre  the 
office,  it  should  be  executed  by  her  husband's  daughter's  son,  or  other  heir  : 
but  ibe  produce  should  be  enjoyed  by  the  womsu.  However,  should  the 
daughter's  son  be  at  variance  with  his  maternal  grandmother,  it  may  be 
executed  by  another  person  :  he  is  nut  entitled  to  his  maternal  grand&ther's 
property,  if  that  grandfather  leave  a  wife :  and  should  the  maternal  grand- 
mother litigate,  it  must  be  amic»bly  adjusted. 

The  usage  in  regard  to  '■Agrahdncas  and  others  has.been  briefly  disousa- 
ed.  No  more  express  ordinance  is  found  to  lietermine,  consistently  with 
usage,  the  suits  which  arise  on  these  subjects.  If  ordinances  alone  be  receiv- 
ed, there  is  no  authority  for  eatablisbiiig  the  right  of  thi^ir  beirs :  and  many 
excellent  persons  do  not  admit  the  rules  of  inheritance  in  these  cases. 

"There  is  no  ofieiice  in  forsaking  an  unbidden,  priest  who  officiates  of 
his  own  accord  (43,  8)."  The  word  is  interpreted  officiating  priest  in  the 
Tivdda  Retnaoara  and  Vivdda  CkiniaTneni.  If  any  £rakmana,  of  his  own 
accord,  attempt  the  performauce  of  holy  rites  for  any  person,  and  that  per- 
son, when  informed  of  it,  forbid  him,  the  sacrifioer  shall  not  be  amerced /or 
subsequent  destrlion.  But  it  must  be  considered,  that,  if  the  sacriGcer, 
though  informed  of  it,  have  uot  atjwit  forbidden  him,  but  afterwards,  when 
some  part  of  the  rites  has  been  peiformed,  do  forbid  him,  he  shall  be  amer- 
ced ;  for,  not  to  forbid,  is  to  aaeent :  under  this  rule,  kii  tilence  amount- 
ing to  full  assent,  the  priest  is  absolutely  appointed  by  himself,  and  it 
would  be  improper  to  dismiss  him  from  that  ceremony.  Though  it  be  not 
mentioned  by  authors,  this  is  consistent  with  common  sense. 

44. 
VbIhaspati: — They  are  declared  to  be  of  three  sorts;  coining  of  their 

own  accord,  hereditarily  employed,  and  appointed  by  (he  aacnficer 

himself /(A-  that  twm :  even  bo  should  the  business  be  performed 

by  them. 

"  They  ;"  meaniog  officiating  priests.  "Coming;"  voluntarily  officiat- 
ing. "  Hereditarily  employed  ;"  appointed  by  former  persons.  "  Even 
so  should  the  business  be  performed  ;"  that  is,  the  rites  should  be  performed 
as  abovementioned.  Such  is  the  sense  of  the  text.  But  some  consider 
this  text  as  intending  concerns  among  partners  in  general :  thus,  the  sense 
would  be,  ^tners  ore  of  three  sorts  ;  accidentally  entering  into  partnership, 
hereditarily  engaged,  (ag  a  son  after  the  death  of  a  father,  who  was  engaged 
in  partnership,)  and  engaged  by  Me  party  himself  (that  is,  called  in  by  him 
at  the  commencement  of  the  undertaking).  "  Even  so,"  &o.  that  is,  the 
business  should  be  adjusted  in  proportion  to  the  shares,  whether  equal,  less, 
or  greater. 
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Here  it  should  be  conndered,  that,  if  Qve  teachers  be  engaged  to  read 
liolj  books,  and  one  exponnd  the  Tersea,  and  all  the  rest  be  reciting  readeni, 
gratnitiea  are  separately  paid  to  each  of  tbem :  and  Homething  is  given  by 
strangeTB  who  hear  the  recital,  to  the  expounder  of  verses  aod  the  rest, 
either  for  the  benefit  of  heariai;,  or  from  the  satisfactiou  which  their  skill 
in  recital  affords  :  and,  according  to  ancient  and  excellent  ns^e,  strangers 
aa  well  as  the  employer  give  something  respectively  for  particular  stories  ; 
such  aa  the  story  of  Laoshu&na'b  e»tiag  after  hit  long  fast,  in  the  recital  of 
the  Kamdyana  ,-  and  the  story  of  the  dwarfs  l>eggiug  alms,  in  the  Sri 
Bhdgavata  ;  and  the  marriage  of  Driupadi,  in  the  MaliAhKwrsAa.  In  such 
cases,  what  is  received  bodi  by  the  readers  and  the  expounder  should  be 
dittributat  in  shares ;  but  what  is  given  on  account  of  pecnliar  excellence, 
or  skill  in  redtal,  belongs  to  bim  to  whom  it  is  given.  The  shares  should  be 
distributed  according  to  the  number  of  readers ;  and  tbe  expounder  shall 
have  a  half,  a  quarter,  or  some  other  share.  At  present  such  a  custom  snb- 
sists  in  some  countries :  though  not  declared  by  the  law,  it  should  be  admit- 
ted on  the  strength  of  custom. 

In  this  case,  should  the  expounder  obtain  anything  by  the  error  of 
iotrodncing  a  more  excellent  $tory  on  a  less  excellent  occasion,  (as  Lacbh- 
HA»A  eating  after  his  long  fait,  In  the  recital  o^the  story  of  the  MaAdbharata,} 
what  is  the  rule  P  The  answer  is,  if  the  readers  assisted  in  the  mistake,  the 
distribution  should  be  made  as  in  the  preceding  cases  ;  but  if  they  did  not 
assist  in  it,  the  whole  belongs  to  the  expounder  ;  or  if  some  of  the  readers 
did  assist,  they  are  entitled  to  shares  of  the  reward,  and  the  shares  should  be 
distributed  according  to  the  nimiber  of  persons  concerned. 

From  the  mention  of  former  pereons,  or  generations,  it  must  la  under- 
gloodj  that  the  family-priest  of  the  paternal  grandfather,  being  superior  to 
otherg,  not  the  priest  of  the  maternal  graudfatiier,  should  never  be  forsaken ; 
but  should  there  be  no  paternal  family-priest,  or  no  paternal  wealth,  and 
the  man  succeed  to  Am  maternal  grandfather,  then  it  is  proper  that  he  should 
employ  his  family-priest.  This,  however,  ia  merely  an  induction  of  common 
sense,  not  the  import  of  the  ordinance. 

The  known  customs  at  holy  plaoes,  such  as  Ga^d  and  the  like,  and  in 
other  countries,  should  be  maintained  in  judicial  procedure. 


Sect.  Ill, — On  partnership  in  Loans,  in  Husbandry,  in 
Arts,  and  in  Plunder. 
45. 
ValBAHPATi : — The  profits  of  those  ■whojovntlyhndgold,gnaa,liiimcls, 
or  the  like,  shall  be  proportioned  to  their  respective  shai«3  of  the 
ovMay,  whetker  equal,  or  more,  or  less :  thus  is  the  law  settled. 
2.    Whatever  property  a  loaa  lends,  with  the  assent  of  many,  or 
whatever  busineas  he  so  causes  to  be  performed,  is  considereil  as 
tbe  act  of  all  the  partners. 

Advance,  or "  lend,"  is  explained  in  the  Retndeara,  make  a  written 
ccntract  with  a  view  to  gun.  A  joint  loan  on  interest  is  intended :  the 
profits  shall  be  proportioned  to  the  shares  in  the  principal  loan ;  and  the  same 
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'  most  be  tmderstood  of  loss  :  this  ia  the  settled  rule  and  practice.  What  la 
leut  to  any  person,  vitli  the  assent  of  all  the  partners,  is  lent  by  all :  and  a 
contract  which  one  partner  makes  with  the  assent  of  all,  oi  his  acceptauce  of 
a  written  contract  of  debt  from  a  debtor,  ia  considered  aa  the  act  of  alL 
Consequently,  tbey  all  share  the  g^  or  lusa  on  that  loan  ;  and  the  borrower, 
by  that  written  contract,  becomea  debtor  to  aU  the  partners :  therefore, 
Ghoold  any  one  of  them  adopt  compuLsoiy  means  foi  tiie  recowry  of  the 
debt,  he  shall  not  be  punished. 

46. 
Among  persons  bound  jointly  and  severally,  whoever  is  found'  may 

be  compelled  to  pay  the  elebt.* 

As  a  debt  most,  onder  this  teit,  be  ptdd  by  any  one  Barrivor  among 
Beveral  debtors  jointly  bound  for  the  same  debt ;  so  any  one  survivor  among 
several  creditors  jointly  advancing  a  loan,  may,  consistently  with  the  reason 
of  the  law,  recover  the  whole  debt:  but  the  heir,  or  the  king,  not  the  partner, 
tUUmaidy  receives  the  property  of  the  deceased ;  for  the  case  ia  parallel  to 
that  of  partnership  in  txade.  How  then  may  one  survivor  recover  the 
whole  property  P  If  he  recover  not  the  whole,  the  heir  of  the  deceased,  or 
the  king,  might  take  the  share  belonging  to  the  deceased,  out  of  the  propor- 
tion which  the  sorvivoi  recovered  aa  his  own  share  :  therefore,  he  should 
endeavour  to  compel  payment  of  the  whole  debt.  But  if  the  debtor  declare, 
"this  i  pay  thee  fortiiy  portion,  the  shares  of  the  rest  shall  be  paid  here- 
after ■"  the  portion  of  the  debt  received  by  the  survivor  cannot  be  taken 
from  him  by  any  other  person.  It  ehoold  not  be  argued,  that,  the  recovery 
of  a  debt  due  to  joint  lenders  being  requisite,  like  the  payment  of  a  debt 
due  from  persons  jointly  bound  for  it,  be  shidl  be  amerced  if  he  neglect  to 
recover  it ;  but  it  is  necessary  that  the  heirs  of  the  deceased  should  asaiBt  in 
the  recovery  of  the  debt.  If  the  heirs  assisted  in  the  recovery,  the  debtor 
could  not  say,  "  I  now  pay  thy  share  :"  however,  a  penalty  for  not  demanding 
the  debt  will  be  mentioned.  It  should  not  be  argued,  that,  if  the  beira  of 
the  deceased  reside  in  another  province,  then,  not  being  present,  they  cannot 
make  the  demand  :  the  debt  ^ould  therefore  be  recovered  by  the  snrvivor ; 
and  if  he  accept  his  own  share  alone,  he  shall  be  amerced.  Tho  case  being 
parallel  to  that  of  partnership  in  trade,  it  is  necessaiy  that  the  tdng  should 
assist  in  the  recovery  of  the  debt :  and  here  the  demand  ofpaymaU  is  similar 
to  the  custody  of  stock,  in  the  case  of  partneistiip  in  trade.  But  if  the  king 
violate  the  law,  is  there  any  fault  on  the  part  of  the  heirs,  that  the  loss 
should  ultimately  fall  on  them  p  'So  ordinance  expressly  requiring  that  it 
be  recovered  by  the  partner,  it  is  a  settled  rule  that  the  loss  must  be  borne  by 
the  heira.  But,  in  fact,  according  to  Miska's  exposition  of  the  text  of 
NJBBDA  (19),  the  debt  should  be  recovered  by  the  partner,  as  tho  stock 
ahould  be  preserved  in  the  case  of  partnership  in  trade.  To  neglect  it, 
though  able  to  recover  it,  is  an  offence ;  and  the  person  who  recovers  the 
debt  may  receive  a  tenth  part  of  it,  as  in  a  case  of  salvage. 

When  a  loan  on  interest  has  been  jointly  advanced  by  five  persons,  if 
one  die,  and  his  heir  be  present,  the  heir  should  conclude  the  transaction : 
but  if  the  sttcceesor  reside  in  another  province,  then  indeed  the  surviving 
partner  should  give  notice  to  the  king  through  the  means  of  his  officers,  and 
the  king  should  depute  thither  an  officer  appointed  by  himself  j  but  ii  the 
king  omit  it,   the  partner  >  in  the  loan  should  conclude  the  transaction,  and 

•"  Book  I,  V.  174. 
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■end  notice  to  th«  heir,  that  he  may  attend :  however,  Ehould  some  cause 
prevent  him  from  doing  ho,  tbe  partner  may  follow  hie  own  choice ;  no 
offence  ia  thereby  committed. 

If  the  king  conclude  the  transaction,  he  shall  receive,  in  the  order  of 
the  ohusas,  &  twentieth  part  frum  the  property  of  a  Brdhraana,  a  twelfth 
from  that  of  a  Cihairiya,  a  ninth  from  that  of  a  Vaigya,  and  a  sixth  from 
that  of  a  Sadra,  The  case  must  neccsaarily  be  held  aimilar  to  partnership 
in  trade.  Tlnis,  in  answer  to  the  question,  "  who  shall  perform  his  duty  if 
one  partner  die  i"  the  rule  is  propounded,  "onfailare  of  heirs,  the  king ;" 
for  that  is  shown  in  the  caae  of  partnership  in  trade.  Is  a  tax  to  be  paid 
to  tbe  king  in  ooosideration  of  Us  executing  the  husiaeas  1  In  answer  to 
this  question  the  rule  is  set  forth,  "  let  the  king  receive  a  aiith  part,  &c." 
(22,1).  But  if  it  be  foreign  to  the  king,  the  difficulty  is  reconciled  from 
the  text  before  cited  ;  "  or,  if  there  l)e  no  heir,  another  partner  who  is  will, 
ing  and  able  to  act ;  if  there  be  no  such  persou,  all  the  partners ;"  (19). 
However,  should  the  king  forbid  it,  his  commands  must  not  be  disobeyed  : 
tbe  king  forbids  not  anything  without  a  special  came. 

47. 
YbIhaspati  : — To  a  paternal  or  maternal  kinsman,  and  to  a  friend,  a 

loan  may  be  made  on  a  pledge  only ;  to  others,  with  a  surety,  or 

on  a  contract  written  or  witnessed, 

Thia  text  belongs  to  the  general  title  of  Loan  and  Payment ;  for  the 
reason  of  the  law  is  equally  apposite  in  aU'casa  of  loan. 

If  one  of  several  partners  in  mouey.leDding,  being  skilled  in  business, 
ask, "  shall  I  ungly  advance  a  loan  to  the  proposed  borrower  ?"  in  that  cas^ 
should  they  assent,  the  loan  advanced  is  lent  by  all  the  partners ;  as  is 
declared  by  the  preceding  text  (45,  2).  In  what  mode  should  the  loan  bo 
advanced  P  in  what  case  ?  Tbe  legislator  replies,  "  to  a  kinsman,  Ac.  {'  to 
any  kinsman  or  friend  of  the  partners,  it  should  be  advanced  on  a  pledge, 
and  one  of  sufficient  value  should  be  taken  (Book  I,  v.  11.)  The  grounds 
of  the  law  are  these  :  if  the  kinsman  do  not  repay  the  loan,  but  say,  "I 
cannot  now  repay  it ;"  oompulaory  means  would  be  a  breach  of  the  regard 
due  to  him,  and  therefore  the  debt  may  be  irrecoverable  :  but  if  a  pledge  be 
token,  the  debt  may  be  recovered,  by  the  sale  of  it  at  the  eipiration  of  the 
stipulated  period,  or  at  the  end  of  eighty  months  or  the  like.  From  others 
it  is  not  necessary  that  a  pledge  should  be  taken ;  he  therefore  mentions  two 
modes,  according  to  tbe  honesty  or  dishonesty  of  the  mau,  "  to  others,  &c.  •'* 
in  de&nlt  of  a  surety,  a  loan  may  be  advanced  to  a  dishonest  raan,  on  a 
contract  written  or  witnessed, 

43. 
VbIhaspati  : — ^At  pleasure,  or  loiHwut  a  time  limited  for  paymeTit, 

may  gold  or  silver  be  lent ;  bat  liquids  and  grain,  for  a  limited 

time :  by  the  custom  of  the  country  must  tiie  loan  and  the  pay- 
ment be  regulated. 

At  pleasure,  with  or  without  a  time  limited  for  payment,  may  gold  or 
silver  be  lent ;  but,  for  liquids  and  groin,  a  limited  time  is  neoeasary. 

Tbe  Sdnaeara. 

The  time  must  be  regulated  by  the  custom  of  the  coimtiy ;  end  the 
payment  most  be  regulated  by  the  time   agreed  on.    Under  the  text  of 
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Habii'a,  (Book  T,  t.  44,  S,)  grain  is  doabled  at  the  time  of  harvest ;  but 
if  no  time  huve  beea  limited,  it  is  not  more  than  trebled  even  after  a 
hundred  years  :  thenifore  grain  sboiild  be  lent  fora  time  limited  to  tlie  neit 
harvest ;  and  if  it  be  not  re-paid  at  the  stipulated  time,  it  may  bear  wbeel- 
interest.  But  interest  is  receivable  on  gold,  silver,  or  the  like,  at  bbe  moiUhly 
rate  of  an  ei^btieth  part-,  tbererore  it  daily  accomulates  at  that  rate. 
Afterwards,  when  the  debt  is  doubled,  it  should  be  recovered,  or  wheel- 
interest  be  Btipntated. 

49.* 
YbIhaspati  : — After  the  time  for  payment  has  past,  and  when  the 
interest  ceases,  on  becoming  equal  to  the  principal,  the  creditor  ■ 
may  either  recover  his  debt,  or  require  a  new  writing  in  the  form 
of  wheel-interest. 

On  grain,  though  not  paid  at  the  time  of  harvest,  interest  is  not  eon- 
tidered  at  having  ceased,  because  it  ha*  become  equal  to  the  principal,  aiid 
therefore  wheel- interest  does  not  arise  ;  but  if  a  time  were  limited,  wheel- 
interest  may  be  required.  Interest  on  liquids  is  similar  to  that  on  grain ; 
fur,  in  the  sequel  of  the  test,  Uiair^  ordains,  that  "on  clarified  butter, 
salt,  and  raw  sugar,  the  interest  may  make  the  debt  octuple  :"  and  this 
follows  from  the  exposition  of  the  Retnacara,  on  the  text  of  HiiuTA.  As 
,  grain  is  doubled  at  the  time  of  harvt^at,  and,  if  the  debtor  cannot  then 
repay  it,  is  trebled,  and  not  more  ;  so  is  wool  and  cotton  :  but  the  fibres  of 
^raas,  clarified  butter,  salt,  and  raw  sugar,  in  one  year,  became  octuple. 
Therefore  the  exposition  of  the  Retndcnra  on  this  text  should  be  admitted. 
But  reference  is  made  to  the  custom  of  the  country  :  a  loan  should  not  be 
made  in  such  s  form.  In  a  country  where  such  a  custom  exists  not ;  for  this 
text  is  superseded  by  thu  text  of  Hjjceda  (Book  I,  v.  45,  1).  In  some 
parts  of  the  country,  grain  is  received  back  with  an  increase  of  half  the 
loan ;  in  others,  with  an  increase  of  a  quarter :  the  loan  and  payment  should 
be  BO  regulated. 

It  must  be  considered,  that  if  a  partner  make  a  loan,  in  oontradiction 
to  thb  law,  at  his  own  pleasure,  without  a  pledge,  and  without  a  time 
limited  for  payment,  he  incurs  blame,  as  appears  from  the  tenor  of  the  text : 
bat  if  the  other  partners  consent  to  his  making  the  loan  at  his  pleasure, 
there  ia  no  offence.  Yet  if  a  loan  be  made  to  a  kinsman  without  a  pledge, 
and  he  endeavour  to  discharge  the  debt,  but  happen  to  be  drowned  with  his 
family,  the  lender  is  not  free  from  blame.  Such  is  the  method  BUggeet«d 
by  common  sense. 

But  some  bold,  that  this  text  does  not  declare  an  ofience,  but  shows  bow 
s  loan  should  be  made.  That  ia  vrrong  j  for,  were  it  so,  the  text  should 
have  been  inserted  under  the  title  of  Loan  and  Payment,  immediately  after 
the  text  there  quoted  (Book  I,  t.  II). 

50. 
VkIhaspati  :  —What  has  been  lent  by  two  or  more  jointly,  must  be 

jointly  demanded  by  them :  any  one  of  such  lenders,  who  refuses 

to  join  in  the  demand,  shall  forfeit  his  share  of  tfje  iutereat. 
•  Bookl,v.  Z5S. 
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If  Any  one  of  the  joint  lenders  aek,  "Bboll  a  loan  be  made  to  this 
proposed  borrower  f"  In  that  case,  if  tho  others  say,  "  ve  will  jointly  lend 
it,"  let  all  suhteguenUT/  join  in  the  demand  of  what  has  been  bo  lent :  but  if 
one,  though  able,  do  not  join  in  the  demand,  he  Bholl  forfeit  hia  share  of  the 
interest.  Bat  if  the  authority  for  making  or  refuaing  loans  be  committed 
to  one  person,  since  it  becomes  his  part  to  demand  payment,  and  the  act 
was  done  with  a  view  to  g^n,  it  is  not  Rt  that  another,  who  does  Dot  join 
iu  the  demand,  sboold  forfeit  his  shore  of  the  uiterest. 

51. 
VbIhaspati  : — The  law  concemiog  loans  bas  been  already  propound- 
ed, and  ^terefore  it  is  now  concisely  delivered ;  boar  tbo  rules  for 
husbandmen  and  others,  which  are  thus  declared : 

2.  Prudent  men  conduct  cultivation,  in  partnership  with  those  who 
are  equally  provided  with  beasts  of  burden,  labourers,  seed,  land, 
and  the  implements  of  husbandry. 

3.  They  should  not  cvMivoUe  common  pastures,  places  reserved  for 
cattle,  nor  tho  king's  highway ;  let  them  purposely  avoid  barren 
land,  and  fields  infested  by  vermin : 

4.  Sowing,  at  the  proper  season,  land  well  situated  to  receive  and 
retain  water,  capable  of  irrigation,  surrounded  with  fields,  and  well 
tilled,  the  cultivator  will  enjoy  a  produce. 

6.  Let  no  prudent  husbandman  admit  lean  catUo,  old,  undersized, 
diseased,  vicious,  blind  of  one  eye,  or  ]am& 

6.  He  by  whose  deficiency  in  cattle  and  Bcod  a  loss  happens  in  the 
joint  cultivation,  shall  indemnify  all  the  cultivators : 

7.  This  ancient  rule  bas  been  declared  for  husbandmen. 

The  law  concerning  loans  has  been  already  propounded,  under  tho  title 
of  Loans  and  Payment ;  now,  therefore,  in  declaring  the  law  of  partnership 
in  loans  on  interest,  it  ia  concisely  delivered  :  such  is  the  meaning  of  tho  text. 
Consequently  the  various  cases  of  pledge  and  so  forth,  which  have  been 
delivered  under  the  title  of  Loans  and  Payment,  must  be  also  understood 
under  this  bead  :  therefore  should  a  pledge  be  destroyed  by  the  fault  of  all 
the  creditors,  it  must  be  made  good  by  all,  and  so  forth.  But,  should  the 
pledge  be  destroyed  by  the  fault  of  one  of  the  creditors,  it  must  be  mode 
good  by  him  ;  and  if  it  be  destroyed  by  the  act  of  God,  it  is  the  debtor's 
loss.  These  and  other  rules  shodd  be  considered  as  inductions  from  the 
reason  of  the  law,  or  from  express  ordinances.  Again:  if  the  debtor  die, 
the  property  may  be  recovered  from  the  surety ;  but,  in  this  case,  if  any 
one  of  the  creditors,  from  a  motive  of  tenderness  or  of  knavery,  release  the 
surety,  the  fault  ia  his.    TMs  and  other  ralea  should  be  admitted. 

"  Hear  the  rules ;"  that  is,  what  should  be  done  by  husbandmen  and 
CFtherB.  "  Beasts  of  burden  f  oxen.  "  Laboureis ;"  servants  employed  in 
the  btudnesB  of  h(iBt>andTy.  "  Seed"  fit  for  producing  vegetation ;  in  com- 
men  acceptation,  it  dgnifies  grain  and  the  like.  "  toad  •"  fields  on  which 
gruD  is  sown.    "  Imjdemente  of  husbandry  •"  ploughs  and  the  like.    Agri- 
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culture  should  be  conducted  in  partneiBhip  with  peiwins  who  are  equally 
provided  with  these  requisites,  that  no  dispute  may  subsequently  arise, 
because  less  has  been  contributed  l^  one  partner  than  by  another. 

A  portion  of  land  reserved  for  gross  is  called  "  a  common  pasture :"  so 
the  Betndcara.  Neither  a  common  pasture,  nor  a  place  reserved  for  cattle, 
nor  the  king's  highway,  ihov.ld  be  cuUivaied  :  as  is  inferred  from  what 
precedes.  This  is  merely  on  incidental  command  respecting  agriculture  ;  it 
is  not  here  supposed  to  become  a  subject  of  litigation.  Or  it  may  be  itaa 
expl^ned :  if  a  man  nnite  with  one  who  cultivates  land  reserved  for  catUe, 
the  king  may  say,  "  why  dost  thou  cultivate  land  reserved  for  cattle  f* 
If  it  be  answered,  "  by  his  partner's  direction ;"  he  may  be  reproved  in 
these  words,  "  shall  the  town  be  destroyed  by  thee,  because  he  directs  it  V 
Therefore  partnership  should  not  be  formed  with  a  man  who  thus  transgresses 
the  law,  and  it  is  an  offence  in  the  partueis  who  share  profit  obtained  by 
this  breach  of  rule. 

"  Barren  land"  does  not  even  support  the  v^tation  of  grass ;  bow 
should  grun  be  ndsed  there  by  the  utmost  labour  P  From  the  nnmber  of 
small  cells,  "  land  infested  by  vermin"  affords  no  produce,  and  the  plou^ 
and  other  implements  are  much  injured  :  therefore  partners  in  husbandry 
should  avoid  such  land  ;  or  a  man  should  avoid  it,  lest,  on  seeing  the  produce 
small,  he  be  reproached  with  not  having  well  tilled  his  field.  Tiaa  is  a 
direction  to  husbandmen  to  avoid  an  unproductive  soil. 

Low  land,  capable  of  receiving  much  water,  and  whence  the  water  is 
not  early  drained ;  such  clayey  soil,  surrounded  with  fields  on  all  aides 
(that  the  trespasses  of  cattle  may  be  prevented  without  trouble),  and  weQ 
tuUed  at  the  proper  season,  in  the  month  of  Mdgha  and  so  forth  :  the  terms 
are  so  explained  in  the  Retndeara.  This  text  is  an  incidental  direction  iat 
agriculture.  Or  where  five  persons  jointly  undertake  cultivation  with  thd( 
own  cattle  and  seed  respectively,  and  agree  to  divide  the  produce  after  pay- 
ing the  king  and  others  their  due  proportions  of  the  produce,  the  text  is 
applicable  to  such  persons ;  therefore  they  should  furnish  equal  proportions 
of  seed  :  and  where  £rdhmai>at  or  others  jointly  nndertake  agncultore  on 
their  own  fields  and  with  their  own  seed-grain  respectively,  and  the  agree- 
ment is  nearly  the  same  with  that  abovementionod,  the  text  is  applicable 
to  them.  In  the  first  case,  let  the  partneis  in  husbandry  cultivate  land 
other  than  common  pastures  and  so  forth ;  two  verses  (SI,  3  and  4)  an 
intended  to  direct  this:  a  direction  concerning  land  and  so  forth  was 
neceSBaiy  for  partneis  in  husbandry.  Both  verses,  propounding  the  mode 
of  distinguishing  land,  are  intended  to  show,  that,  in  the  third  case,  the  land 
should  be  equally  good.  At  present  it  often  happens  that  men  join  in 
cultivation  for  the  produce  of  their  own  fields  only.  The  direction  concern- 
ing land  is  here  a  repetition  of  the  subject  of  cultivation :  some  additional 
meaning  is  intended ;  tliat  is,  perfect  equality  is  not  required. 

"  Lean  cattle,  Ac."  This  text  is  applicable  to  the  three  cases,*  and  is 
intended  as  an  instruction  to  htubandmen.  Thus,  be  who  purchases  cattle 
in  the  intention  of  cultivating  land,  should  purchase  such  as  are  differ«it 
from  what  is  described  in  the  text.  It  is  incidentally  mentioned ;  for  if  ha 
possess  not  the  price  of  excellent  cattle,  he  may  even  accept  snch  as  are 
there  described,  to  employ  them  on  his  business.  If  the  cattie,  and  so  forth) 
belonging  to  all  the  partners  in  husbandry,  be  bad,  they  may  in  that  ease 
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be  admitted  ;  otherwise  huabaodrjr  could  Dot  be  conducted  in  parlnership, 
wen  the  cattle  and  so  forth  bolongiag  to  every  partner  bad  :  and  it  is  indi- 
oal«d  by  the  oxpreaaion  "vho  are  equally  provided,  Ac."  (•'il,  2).  Tbs 
exception  f^aiust  the  cattle  described  removes  the  doubt,  whether  cattle, 
being  eqoal  in  number,  may  be  admitted,  though  unequal  in  strength,  and 
other  qualities  :  therefore  parity  b  required,  according  to  oironmatanoes,  ia 
strength,  qoalitieg,  and  number. 

In  the  second  case,  the  text,  as  expldned  in  the  Vivdda  CAintdmmi, 
directs,  (v.  51,  6),  that  the  law  shall  be  eustaintd  by  htm  through  whose 
want  of  materials  the  field  has  Iain  fallow.  Thus  one  partner  is  appointed 
to  sow  one  fifld,  and  the  other  partners  bemg  eimilarly  appointed  to  different 
part*  iff  the  joint  butinat,  if  the  field  remain  unsown  by  the  fault  of  tho  cat- 
tle belonging  to  one  partner,  and  cannot,  from  tho  excess  of  rain,  bo  sown 
on  a  subsequent  day,  and  the  field  therefore  remain  fallow;  in  this  case, 
grun  equal  to  the  produce  of  Bimilar  fields  shall  be  deducted  from  his  shore  ; 
or  if  seed  fnmisbed  by  one  partner  be  sown  in  a  field  cultivated  by  all  the 
partners,  and  no  plants  vegetate,  the  seed  being  old  and  bad,  in  that  case 
also  it  ia  his  luss.  In  the  case  where  the  partners  join  in  the  cultivation 
ouly,  if  the  Geld  of  one  remain  unsown,  from  the  fault  of  another's  cattle,  ho 
is  entitled  to  receive,  from  the  owner  of  the  cattle,  the  atimated  value  of  a 
crop  from  that  field. 

If  oue  of  the  partners  in  husbandry  be  unable  to  act,  hia  task  should  be 
finished  by  anotherpersou;  for  YijMVAWALCTA  says,  "this  law  is  deolarod 
for  partnership  among  priests  who  jointly  officiate  at  holy  rites,  and  among 
biubandmen  or  artificers"  (31).  The  shares  should  be  distributed  in  pro- 
portion to  the  oattle  or  things  furnished  ;  aud  seed  and  the  like  should  be 
taken  in  proportion  to  the  quantity  of  laud  or  the  numbtir  of  cattle  :  but 
if  tbe  proportions  of  seed  and  the  rest  be  unequal,  the  adjustment  should  be 
made  on  Uieir  value,  otherwiiie  there  can  be  no  certaiuty  in  regnrd  to  the 
shares  :  however,  should  there  be  a  specifick  agreement  for  unequal  shares, 
tiie  distribution  must  be  made  accordingly.  All  should  join  in  preserving 
the  field  and  the  like  :  if  one  refuse  to  contribute  to  its  preservation,  he 
shall  forfeit  his  share  of  tbe  profit :  and  profit  is  thus  ascertained  ;  "  what 
remains  over  and  above  the  price  of  cattle,  seed,  kc."  If  one  preserve  the 
common  stock  by  the  utmost  exertion,  he  shall  receive  a  tenth  part  of  it. 
Him'who  has  recourse  to  fraudulent  ways,  let  ihe  partners  expel  without 
profit  (81)  :  consequently,  should  a  fraud  committed  by  one  of  the  part- 
ners be  detected  alter  the  loud  belonging  to  all  the  partners  has  been  sown 
in  tbe  niODlh  of  Bkddra  ;  in  that  case,  restoring  to  him  his  stock  in  seed, 
cattle,  and  the  like,  and  giving  him  half  the  produce  of  his  own  laud,  let 
them  expel  him  :  but  if  they  cultivate  in  partnership  the  king's  laud,  the 
payment  of  half  the  produce  to  the  partner  expelled  is  not  admitted. 
Uhould  one  of  the  partners  die,  let  the  king,  or  other  penon,  according  to 
oircnm stances,  keep  his  share  of  tlie|stock,  and  deliver  it  to  the  boirs  when 
they  appear.  All  tiiis,  premised  under  the  head  of  Partueiship  in  Trade, 
must  also  be  understood  in  this  ease. 

52. 

VbIhaSPATI  : — A  manufacturer  of  gold  and  silver,  of  baser  metals,  of 

thread,  of  wood,  stones  and  leather,  or  a  maa  who  is  skilled  in 

minute  discrimmaUon,  ia  called,  by  the  learned)  ^Uin  or  arlistm 
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2.    And,  when  goldamiths  and  the  rest  exercise  their  arts  jointlj, 

they  shall  receive  pay  in  dae  ebares  according  to  their  work. 

One  reading  gires,  "  a  tnanufactaror  of  gold,  silver,  and  leavee,"  that  u, 
leaves  of  the  palm-tree  and  the  like.  CuABolswABi.  reads  "  thread,"  (giitra 
instead  of  patra.  J 

"  A  maanfaoturer  of  gold  and  the  rest ;"  one  who  altars  the  form  of  the 
Bubstance  ;  who  works  it  up,  from  a  ihapeleM  lump,  iuto  oraamentB  or  the 
like.  "  Skilled  in  minute  diaoriminatioii ;"  well  acquainted  with  minute 
parts ;  able  to  diBtiuguish  the  portions  of  copper  or  silver  contained  in  gold 
and  so  forth  j  discrimiuating  the  smooth  and  good  porta  of  leaves,  wood, 
and  the  like  ;  or  miantely  acquainted  with  the  natural  qualities  of  the  sub- 
stances, and  able  to  distinguish  tbem. 

Manufacture  and  such  minute  discrimination  are  severally  called  arts  ; 
but  both  united  oonstitute  superior  urt :  thus,  if  some  goldsmith  knows  not 
the  assay  of  gold,  but  makes  ornaments  and  the  like,  he  is  an  artisan  ;  and 
so  is  one  who  does  not  manufacture,  but  assays  gold :  and  herein  many 
unite  ;  because  many  are  required  to  confirm  an  as^ay.  It  is  objected,  since 
there  can  be  no  jojnt  exertion  in  assaying  gold  and  the  like  without  property, 
there  can  be  no  separate  head  of  Judicial  Procedure ;  therefore  the  ipeci^ci 
mention  of  this  was  superfluous  in  discussiiig  the  title  of  Concerns  among 
Partners.  It  should  not  be  answered,  when  several  persons  are  jointly  em- 
ployed in  assaying  gold  belonging  to  any  man,  there  is  partnership  :  were 
it  so,  it  should  be  mentioned  under  the  title  of  Non-paymeutof  Wages,  for 
they  are  hired  workmen.  Nor  should  it  be  argued,  that  "  skilled  in  minute 
discrimination"  is  not  an  independent  term,  butan  epithet  of'manufao- 
turer,"  and  that  the  sense  is,  "  a  manufacturer  of  gold  aud  so  forth,  if  he 
be  salted  in  bis  art,  is  called  Silpf,  or  artisan."  Were  it  so,  a  manofaotarer 
unskilled  in  bis  art,  not  being  expreitly  mentioned,  would  be  excluded  from 
this  head  of  Judicial  Prooedure  :  if  skill  must  necessarily  be  supposed  in 
all  manufacturers,  the  epithet  ia  superfluous ;  and  it  is  irregular  to  employ 
it  as  a  descriptive,  and  coiueqwntly  superflvoui,  epithet.  Nor  let  it  be  ar- 
gued, that  persons  who  are  skilled  in  assaying  buy  and  sell  gold  and  the  like  : 
by  their  skill  and  assay  distinguiiihing  bad  gold  from  good,  they  bay  cheap 
aud  sell  dear ;  and  thus  the  mention  of  skill  iu  assay  has  a  reference  to  stock. 
Were  it  so,  this  would  fall  under  the  head  of  Partnership  in  I'rede.  To  the 
objection  thus  proposed,  the  answer  is,  when  gold  or  the  like  is  intrusted  to 
a  goldsmith  to  work  into  ornaments  and  the  like,  and  he  receives  hire  in 
proportion  to  the  apecifick  quantity  ascertained  by  weight  or  otherwise,  he 
is  called  a  workman,  but  of  a  different  description  from  those  named  ia 
treating  of  slaves  and  hired  servants.  Some  persona  assay  gold  and  the  Uke 
for  many  different  traders ;  tbey  are  not  the  particular  servaota  of  any  one 
man,  but  receive  pay  in  proportion  to  the  specifiok  quantity  ascerttuned  by 
weight  or  otherwise,  and  are  called  artisans  :  at  present  such  persons  are 
often  seen  in  the  employment  of  sorters  of  looney.  From  tho  practice  of 
Buch  a  science,  do  they  become  artisans  1  This,  like  the  manuhcture  of  orna- 
ments and  other  arts,  not  being  included  among  tho  eighteen  sciences, 
should  be  considered  as  a  mechanical  art. 

Thus  somo  expound  the  text.  Others  explain  the  term  "  skilled  in 
ffan,"  that  is,  well  acquainted  with  the  wages  due  to  his  labour ;  and  this 
knowledge  is  an  excellent  qualification  for  an  artisan.  The  soDse  is  the 
same  ou  the  reading  of  Cbuoi&Swaba  and  others  ;  "  well  knowing  tbo  fruit 
of  ha  tabow"  (pltaiabkijnj/a,  instead  of  caldbhijnya.) 
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JiTfeNDKiYA.,  HblIvudoa,  aod  YXcHBgpATi  UisRA  read  "  buer  metals" 
instead  of  silver  (cupya  instead  of  ni^i^).  lliere  is  no  material  differenco. 
Leather  is  in  the  plural  number  to  imply  other  snbatances ;  for  rope,  balls 
of  ailk,  bonea,  and  other  things  most  bo  understood,  according  to  the 
(urcuuistancea  of  the  case  :  otherwise,  there  would  be  ao  particular  role  for 
such  arta. 

"  According  to  their  work"  (52.  3)  ;  according  to  the  work  perfonned  by 
four  partners  reapectively,  they  eh^  receive  their  respective  shares.  For 
example,  one  melts  the  metal ;  another  hainmeiB  the  mass  of  gold  or  the  like 
into  die  form  of  ornaments ;  a  third  solders  the  parts ;  and  a  fourth  prepares 
the  parts  to  be  soldered.  They  shall  receive  pay  according  to  the  wot^ 
thus  or  otherwise  distributed. 

53. 
CjStyAtana  :— If  four  artisans  be  jointJy  employed,  a  young  appren- 
tice, a  more  experienced  scholar,  a  good  artist,  and  a  teacher,  they 
shall  receive,  in  order,  one  share,  two,  three,  and  four  abares,  of 
the  pay  divided  into  ten  parts. 

These  four  (the  apprentice,  the  scholar,  the  artifit,  and  the  teacher.)  are 
diatiugnished  by  their  skill  in  mauufactuie.  The  Setndcara. 

Therefore,  the  pnpils  who  melt  metals,  and  so  forth,  under  tho  directioaa 
of  a  teacher  or  other  artist,  receive  one  share ;  and  the  pupil  shonld  neither 
be  the  apprentice  of  another,  nor  one  maintained  by  the  instructor  himself : 
consequently  there  is  no  contradiction  to  the  text,  which  ordfuna  that  the 
teacher  shall  receive  tho  gain  on  his  pupil's  labour  (Book  III,  Chap.  I,  v.  20). 
But  some  hold,  that  the  pupil's  share  is  mentioned  in  contradistinction  to 
liie  more  ezp«ieaced  scholar  and  good  artist,  and  that  the  pupil's  share 
shall  be  received  by  the  instructor. 

The  more  experienced  scholars,  already  taught,  execute  coaise  work ; 
they  are  ioferior  to  the  good  artist,  because  they  are  unable  to  execute  fine 
work.  The  good  artists,  having  acquired  experience,  and  being  already 
skilled  i«  manufacture,  execute  fine  work,  audi  as  soldering  the  parts .-  in 
shor^  they  nearly  accomplish  the  business.  The  teachers  instruct  all  the 
workmen  as  pujMhi ;  or,  equal  to  the  good  artists,  they  also  know  the  quantity 
«f  the  parts,  and  are  therefore  in  so  much  superior  to  them. 

If  tiiere  be  an  apprentice  and  teacher  only,  and  no  experienced  scholar 
or  good  artist,  what  is  the  rule  in  that  case  P  Who  executes  the  work 
of  the  experienced  schdar  and  good  artist  P  If  the  appranUce  do  it,  be  is 
an  artiat :  theiefore  the  teacher  should  receive  four  shares ;  and  the  artist, 
three  shares  of  the  pay  divided  into  seven  parts.  If  he  do  not  cause  him  to 
execute  the  work  of  a  good  artist,  the  teacher  should  be  pnnished,  Bnt  if 
there  be  a  specifick  agreement  in  this  form,  "  thou  shalt  only  perform  the 
work  of  an  apprentice,"  the  work  of  the  experienced  scholar  and  good  artist 
being  executed  by  the  teach^,  he  shall  receive  nine  shares  ;  and  the  pupil, 
one  share  only.  If  the  apprentice  execute  the  work  of  an  experienced  sdiolar, 
aod  the  teacher  perform  his  own  part,  and  that  of  a  good  artist,  the  appren* 
tice  shall  receive  throe  shares  ;  and  the  teacher,  seven  tkara  of  the  pay 
divided  into  ten  parti.  In  fact,  the  definitions  of  apprentice  and  Uie  rest  are 
delivered  in  couEormity  with  liie  etymological  sense  of  the  terms ;  but  ho 
who,  under  the  directions  of  another,  anyhow  executes  work  with  occadonal 
uiatakes,  is  an  apprentice  il  lie  be  subordioato  to  another.    Ho  who  previ- 
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ouely,  instructed  but,  from  want  of  practice  in  the  particnlar  exertion  of 
tnanoal  labour,  being  incapable  of  fine  work,  executes  bnaiuesa  slowly,  ia 
called  "  a  mora  experienced  scholar."  He  who  is  capable  of  executing  work, 
aad  is  practised  ia  the  application  of  manual  labour,  bat  sometimes  has 
occasioD  to  ask  instructions,  is  called  a  good,  a  skilful,  or  an  able  artist. 
But  the  instructor,  like  a  teacher  of  the  Vedat,  directs  others,  and  can  accom- 
j^sh  the  work  witJi  certainty.  In  this  mode  ^ould  the  law  be  interpreted : 
conseqaently  tbere  ia  no  definite  work  for  the  appranticB  and  the  rest 

In  this  case,  hire,  salvages,  and  bo  forth,  must  be  understood  as  in  partner- 
ship among  traders  :  and  if  anything  be  destroyed  ^7  the  fault  of  one  among 
four  persons,  it  must  be  made  good  by  him  ;  th^  owner  should  not  refuse 
to  pay  the  wages  of  all  the  workmen.    But  if  anything  be  taken  on  a  false 
pr^ence,  in  the  presence  of  the  teacher,  who  brought  the  good  artist  aod  the 
rest,  the  wi^ee  of  all  the  workmen  may  be  withheld  ;  and  the  others  shall 
tecetve  thur  shares  of  pay  from  the  teacher,  or  from  the  person  in  fault. 
This  and  other  cases  must  be  understood, 
54. 
VitlHASPATi : — Where  several  men  jointly  build  a  house  or  a  temple, 
or  dig  a  pool,  or  make  utenaila  of  leather,  let  the  chief  workman 
receive  a  double  shore  of  the  pay. 

"  The  chief  workman  :"  the  principal  workman.  The  Betndcara, 

Some  remark,  that  distinct  shares,  directed  for  fonr  persons  (^e  appren- 
tice and  the  rest),  should  be  nnderstood  of  work  other  than  the  buildijig  of 
a  house  and  the  like  :  for  Vbiqibfati  has  not  orduned  such  a  distributioa 
in  Uie  case  of  a  house  and  so  forth ;  but  the  principal  workman  employed  io 
the  building  of  a  house  and  the  like,  shall  receive  a  double  share,  and  &e 
others  equal  shares  of  the  pay.  But  that  does  not  coincide  with  the 
BetntUsaru,  where  it  is  s^d, '  the  text  of  CiTYATANA.  (S3)  supposes  odo 
person  giving,  and  another  receiving  instructions  ;  in  other  cases  the  chief 
workman  shall  receive  a  doable  share :  and  thos  there  is  no  inconsistent.' 
Therefore,  should  an  experienced  scholar  and  a  good  artist  only  join  in  the 
work,  without  one  person  giving,  and  another  receiving  directions,  the  rule 
follows  the  text  of  VbIhaspatl  The  presence  of  persons  giving  and 
receiving  directions  does  not  suppose  a  teacher  and  papU,  but  a  workman  oi 
little  skill,  and  another  of  great  skill. 

The  meaning  consequently  is  this :  first  mentioning  the  manufacture  of 
gold,  silver,  cloths  and  so  forth,  and  afterwards  the  building  of  a  house,  the 
legi^ator  answers  in  the  last  text  (64)  the  question  which  arises  on  the 
former  text  (52)  ;  "  bow  shall  pay  be  received  according  to  the  work  in  all 
cases,  whether  it  be  the  manufacture  of  gold,  or  other  work  i"  In  all  casee, 
whether  it  be  the  manafacture  of  gold,  or  other  work,  the  chief  workman 
shall  receive  a  doable  share  of  the  pay  :  and  the  text  of  CattItana  is  irrele- 
vant. It  should  not  be  argued,  that  the  text  of  CiTVlTAlfA  relates  to  cases 
other  than  the  mannfacture  of  gold  and  so  forth  :  for  the  l*st  text  <S4) 
provides  for  other  cases.  Nor  sbonld  it  be  argued,  that  both  the  texts  of 
Trihasfati  are  reciprocally  illustrative  of  a  general  sense,  but  do  not 
comprehenil  other  cases.  Were  it  so,  that  would  bo  derogatory  to  the 
Sage,  unce  a  law  must  exist  in  regard  to  work  not  mentioned  in  either 
text.  It  is  said,  the  first  text  (52,  1),  interpreted  in  the  samo  sense  with  the 
text  of  CiiiiiAHA,  may  be  a  declaration  U  the  law  lot  the  case  whore  four 
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artisans  are  joiolly  employed  ;  and  the  last  text  (54),  vhere  two  vorkmen 
are  employed.  It  should  not  be  objected,  tbat  a  different  mode  of  partition 
ia  tncungruouB,  because  leather,  is  mentioned  in  tx>tli  texts.  There  may  be 
different  modes  of  partition,  the  last  text  intending  ornaments  or  uteiuils  uf 
leather,  and  the  first,  other  manufaclnres  of  the  same  material :  thus,  when  a 
covering  of  leather  for  a  car  is  ordered  hy  the  owner,  if  one  workman  be 
skilful,  and  others  be  also  employed,  the  chief  workman  shall  reoeivp  a 
double  share  of  the  pay.  To  this  proposed  exposition  the  answer  is,  it  does 
not  seem  reasonable  to  destroy  the  concordance  between  two  t«zts  of 
VslHAepATi's  own  code,  merely  for  the  purpose  of  reconciling  one  of  them 
with  the  text  of  another  legislator.  In  fact,  since  there  can  hardly  he  per^ 
sons  receiving  and  giving  instructions  in  the  building  of  a  bouse,  or  the 
digging  of  a  pool,  and  the  like,  the  rule  of  distributioa  between  two  work- 
men might  be  suggested  j  but,  four  persona  being  required  for  the  manufac- 
ture of  ornaments,  the  rule  of  distributioo  among  four  is  proper :  and  this 
results  from  what  is  said  in  the  Retndcara,  Thus,  in  building  la  house,  one 
man  carries  the  bricks  and  other  materials ;  but  another,  being  an  intelli- 
gent workman,  constructs  the  edifice  :  so,  in  building  a  habitation  of  ^ass 
and  wood,  some  person  brings  and  throws  up  the  grass,  wood,  or  other 
materials,  and  another  construots  the  house.  lu  di^ng  a  pond,  one  digs 
the  spots  which  are  marked  to  prevent  inequalities,  or  notices  what  should 
be  taken  or  left  by  all  the  workmen  ;  the  others  dig  after  him.  In  making 
utensils  of  leather,  one  sews  the  leather ;  the  others,  as  pupils,  stretch  it. 
Is  there  not  employment  for  four  persons  in  building  a  house,  as  well  as  in 
making  ornaments  P  Thus,  one  carries  the  bricks ;  another  removes  their 
inequalities,  and  fits  them  for  the  piUars  or  other  uses ;  another  again 
oements  them  in  their  proper  places ;  a  fourth,  to  raise  a  straight  wall  of 
masonry,  causes  the  bricks  to  be  placed  properly  :  in  a  building  of  grass  or 
wood,  one  man  carries  the  wood  ;  another  cuts  away  rotten  parts  with  as 
axe,  and  fits  the  wood  j  a  third,  by  labour,  joins  two  timbers ;  a  fourth,  lines 
the  wall.  In  all  three  instances,  reference  may  be  made  to  skill  in  work : 
and  the  same  may  be  nnderetood  of  other  work,  as  the  case  may  be.  To 
this  question  the  answer  is,  if  it  be  so  in  regard  to  the  wall,  still  there  is  no 
employment  for  four  persons  of  different  descriptions  in  roofing  the  house, 
nor  in  constructing  a  house  of  bamboos,  or  building  a  house  with  unbumt 
bricks.  In  the  text  above  cited  (64)  the  term  "  bouse"  intenda  such  houses. 
But  where  there  is  employment  for  four  persons,  the  fonner  text  (62, 1 )  is 
applicable  :  and  Hiis  is  actually  said  by  the  author  of  the  Betrideara  ;  '  the 
text  of  CIttAyana.  supposes  one  person  giving,  and  anottiei  receiving  in- 
struottons :'  and  the  same  should  be  understood  of  other  oases.  If  three 
persons  join  in  work,  then  the  distribution  should  be  settled  in  this  form  ; 
for  the  rule  is  admitted,  because  they  are  included  by  their  employments  in 
the  descriptions  of  apprentice  and  so  forth. 

Thus  some  expound  the  law.  In  some  provinces  it  is  the  practice,  in 
regard  to  the  roofs  of  houses,  to  give  the  same  pay  to  the  man  who  throws 
ap  the  grass,  and  to  him  who  makes  fast  the  string,  but  less  than  the  pay  of 
the  tbatcher :  and  in  building  houses  of  masonry,  greater  wages  are  given 
by  the  owner  to  one  employed  as  chief  workman,  than  to  the  others  who 
assist  him ;  but  other  labourers  again  carry  the  bricks,  and  perform  the  rest 
of  the  labour.  This  and  other  nsages  subust.  There  can  be  no  benefit  from 
expatiating  on  the  subject;  for,  wages  are  paid  according  to  settled  usage, 
and  workmen  are  employed  on  special  agreements.  So  muoh  has  been  said 
to  explain  the  law:  it  should  be  received  as  above  explained. 
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55. 
VrTdaspati  : — Thia  has  boon  ordainod  by  wise  legislators  for  a  band 
of  musicians :  let  him  who  marks  the  time  skilfully  take  a  abare 
and  half,  and  let  tlie  singers  have  equal  shares. 

"  He  vho  marks  the  time  skilfully"  fidlajnya)  ;  ",  tdlc^  is  explained 
by  Ahbba,  measuriug  time  and  performauce  :  that  ^;aiii  is  eipluned  in  the 
commentiiry  on  his  dictionary,  the  measure  of  the  appointed  time  of  utter- 
ance, one  or  two  moments  ;  and  the  discrimination  of  exact  perform.tnce. 
OoDseqaently,  iu  the  case  of  singing,  the  utterance  of  certain  lettera  or  splia- 
blet  of  the  aong,  after  ouce,  twioe,  or  thrice  uttering  certun  other  letters  or 
syllahleM,  ia  meaaurcmeut  of  tionu,  and  called  taia  :  iu  fact  it  BiguiGes  meaaur- 
,ing  the  time  during  which  a  word  or  sound  must  be  held,  and  the  time  when 
another  sjllable  Blmuld  be  uttered  after  the  utt<^rauce  of  that  sound  ;  as  in 
the  verae  of  the  Oiiagb  vinda,  "  Herir  iha  mud^ba  ha^hA  nieari  vildnni  ri- 
lamti  eetiparS,"'  a  momentary  pause  is  made  at  "  herir  ika  ;"  and  the  sound 
of  the  hut  ivllables  of  "  badh&"  and  "nicarS"  is  prolonged  during  the 
twinkling  ot  an  eye,  or  during  half  that  time,  or  during  a  very  mionte 
space  of  time  ;  thia  is  called  measuring  time.  Measure  of  performance  cun- 
aista  in  regulating  the  effort  of  the  singer  with  his  tongue  or  other  organ  of 
speech  to  utter  the  letter  or  syllable :  the  intimation  of  it  by  a  contemporary 
stamp  of  the  foot  on  the  ground,  or  by  clapping  the  hands,  is  called  fUUaJ 
beating  time.  Though  all  the  common  acts  to  be  done  by  the  dancer,  the 
musician,  and  the  rest,  with  the  utterance  of  low  sounds,  be  not  indicated. 
Dor  even  the  performance  of  loud  mosick,  yet  the  step  or  gesture  correspond- 
ing with  a  difficult  passage  is  marked  ;  how  is  thu  performance  of  a  dancer 
and  the  rest  measured  ?  By  the  word  "  performance"  steps  and  so  forth 
are  signified  :  consequently  the  hint  to  perform  a  certain  step  or  gesture  at 
the  same  time  with  the  utterance  of  a  certain  sound,  with  which  sound  it 
ought  to  be  performed,  in  the  measure  of  performance,  and  it  is  called  tdia  : 
measure  ia  in  this  instance  explained  discrimination,  and  that  oonsiais  in 
distinguishing  the  parts  of  the  performance  to  be  executed  at  a  certain  time, 
namely,  that  a  certain  act  maul  be  done  immediately  after  a  certian  time : 
this  ia  mentioned  as  suggested  by  the  single  term  of  "ungers."  But,  ia 
fact,  whatever  act  is  to  be  done,  or  sound  to  be  uttered,  immediately  after  a 
certain  time,  and  whatever  stroke  on  the  ground  or  the  like  with  hand,  foot, 
and  so  forth,  is  to  be  given  daring  the  peiformanoe  of  musiok  at  a  certain 
time,  according  to  the  laws  of  musick  and  singing,  the  notice  of  that  time, 
or  hint  for  the  performance,  is  meant  by  "  measuring  time  and  performanca" 
Consequently  beating  time  andprompting  is  applicable  to  singing,  pUying, 
dancing,  and  so  forth. 

Was  it  not  superfluous  to  say,  "let  the  dngers  have  equal  shares ;"  for 
that  was  already  suggested  by  the  allotment  of  a  share  and  a  half  to  him 
who  marks  time  skilfully,  since  the  marking  of  time  belongs  to  singing  only  1 
No ;  for  the  term  "  marking  time  skilfully"  denotes  oue  who  is  skilful  in 
mailing  time.  Consequently  he  who  teaches  the  rest  to  observe  time  skil- 
fully, is  denoted  by  the  term.  In  this  country  such  a  man,  in  sin^ng  and 
the  like,  is  the  man  who  begins  the  song ;  for  the  rest  sing  as  they  are  in- 
stnicted  by  him,  and  the  musician  also  plays  the  musick  adapted  to  that 
*  HiBl  emits  in  the  awembtego  of  omonnu  damsels.  AeiuCick  BxeeaiAm,  vol.  lil, 
p.  187.  Ot,  n  veitwJIy  tianBlBted  by  the  eame  hand,  Hbbi,  O  my  amarguB  fiitmt,  deligbta 
mUielugliwtof  pUasnite,in  this(tBMabliie«ofbeiuwftil  damsels. 
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song.  In  danciDg  and  the  like,  a  musician  is  sometimes  Un  leader  of  the 
band;  sometimes  a  d&ncer  UatU  it.  All  tbis  should  be  uuderstood  ;  for 
such  a  practice  is  remarked. 

The  term  "  thia  law"  extend.i  the  law  for  srtisana  to  a  band  of  musicians. 
Coiisequetitly,  if  persons  of  two  descriptions  are  em|)loyed  as  aingera  and 
musicians  or  the  like,  the  rule  of  distributiou  among  two  persona  ia  ap- 
plicalile  ;  but  if  it  be  an  eraiiinymcnt  of  persons  of  four  descriptions,  the  rule 
in  regard  to  four  persona  is  applicable  :  bo^  if  tbere  be  employment  for  per- 
sons of  three  descriptions,  the  rule  of  distribution  among  thi-ee  persona  must 
be  uiider^itood.  "  A  share  and  a  half ;"  half  more  than  one  share ;  let  him 
who  marks  the  time  skilfully  tnke  cue  share,  together  with  half  a  share:  b<> 
the  Vivdda  Ohintdmeni  and  Hiitiuicara.  If  aome  of  ike  mvjteiant  die,  their 
shares  of  tlie  pay,  for  so  many  days  as  they  were  employed,  shall  be  deliver- 
ed to  their  heirs,  or  to  the  king;  and  let  the  king  receive  them  for  safe  cna- 
tcly  :  but  let  the  aasociatee  of  the  deceased  cause  the  work  to  be  finished  by 
tome  other  person,  whether  the  employment  be  that  of  aingiag  or  dancing. 

56. 
ViJHASPATi : — If,  in  time  of  war,  any  property  should  be  brought 

from  the  hostile  territory  by  robbers,  or  irregular  soldiers,  aatho- 

rized  by  their  lord,  they  shalJ  give  a  sixth  part  of  it  to  tho  king, 

and  divide  the  rest  among  themselves  in  due  shares. 
2.    Let  their  chief  receive  four  shares;  the  most  valiant  of  them  ; 

three ;  the  most  active,  two  ;  and  the  rest  share  and  share  alike. 

The  Vivada  Ghintdmeni  eiplains  the  "  chief,"  lie  who  exerta  mind  and 
body;  "  valiant,"  resolute  ;  "active,"  po^esKing  superior  strength.  But 
Chandeswaba,  so  explaining  the  chief  and  most  valiant,  says  the  third  dea- 
cription  means  active  in  comparison  with  the  rest. 

Wher«  robbers  make  incursions,  one  of  them  commands  as  their  leader  ; 
some,  armed  with  bnwii,  swords,  or  the  like,  are  posted  on  the  road  to  pre- 
vent the  motions  of  the  people;  others  plunder;  aud  the  rest  carry  the 
Iliads  :  such  an  arrant^ement  is  signified  by  the  text.  The  commander  is 
the  chief  ;  for,  skilled  in  counsel,  uniting  tlie  rfst,  knowing  the  means  of 
sidwistence,  he  is  pre-eminent :  and  all  the  rest  act  by  his  orders.  This  ia 
eipreesed  in  the  gloss,  "he  who  exerts  mind  and  body."  His  associates, 
who  recede  not  from  battle,  but  de8[>i3e  death,  are  described  by  the  term 
"  most  valiant :"  and  these  are  posted  on  the  road  to  prevent  a  surprise. 
Others,  while  tlie  enemy  is  repelled  by  the  most  valiant,  plunder  foreign 
houses  :  these  are  deemed  most  active.  Those  who  carry  loads,  furnishing 
corporal  labour  only,  are  inferior  to  the  rest,  and  they  receive  share  and 
share  alike.  "  Active,"  expounded  in  the  Vivdda  Chintdmeni,  possessing 
superior  strength,  will  intend  the  same,  if  it  be  explained  as  denoting  a 
person  endowed  with  the  strength  requisite  for  breaking  open  doors,  to  enter 
foreign  bouses. 

The  shares  should  be  distributed  according  to  the  numbers  of  each  des- 
cription :  thus,  if  tbere  be  one  chief,  ten  valiant,  four  active,  and  eleveu  in. 
ferior  robbers,  the  plunder  should  be  divided  into  fifty-three  parts ;  hnt  if 
the  active  robbers  be  able  to  perform  the  office  of  the  raost  valiajit,  they  may 
each  receive  three  shares  by  special  agreement. 
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57. 
CXTTiYANA : — Of  an  enemy's  property,  brought  from  a  foreign  coun- 
try by  robbers  coinmissioiied  by  tbeir  lord,  the  king  uhall  have  a 
teoth  part;  and  they  shall  divide  the  remainder  by  this  rule : 

2.  The  leader  of  the  robbers  shal]  have  four  shares  of  it ;  the  bravest 
of  his  men,  three ;  the  most  active,  two ;  the  others,  equal  shares. 

3.  If  one  of  them,  when  they  set  out  on  their  adventure,  should  be 
taken  prisoner,  whatever  he  may  give  for  his  ransom  the  rest  shall 
pay  equally  with  him. 

Cbandeswara  Bays,  "  a  tenth  part,  or  eixtb  port,  should  be  uoderBlxjod 
accoriJing  to  the  neamess  or  distance  of  the  foreigu  country."  But  Misra 
holds,  that  tbe  texts  carry  an  implied  senee.  Thus,  if  the  king  protect  the 
robbera,  he  shall  receiTO  a  sixth  part ;  being  very  distant,  if  be  do  not  take 
measures  to  protect  them,  he  shall  have  a  tenth  part  only.  Others  hold,  that 
a  sixth  part  shall  in  general  be  received,  for  t:ixe»  have  been  ordained  at  the 
same  rate  :  but  if  the  expense  and  toil  of  the  robbers  be  great,  in  conse- 
quence of  their  going  to  a  very  distant  country,  the  king  shall  only  receive 
a  tenth  part ;  and  tbb  rate  ordained  by  the  text  is  in  the  nature  of  a  favour  : 
it  must  be  understood  that  the  king  ought  nut  in  this  case  to  receive  more 
than  a  t«ntb  part. 

"  If  one  of  them  should  be  taken  prisoner,  &c."  if  one  of  the  robben 
going  to  and  fro  be  taken  prisoner,  and  p»y  ransum  to  tbe  captor  for  his 
release,  the  i-emainder  of  the  plunder,  after  deducting  ifhat  is  given  for  hig 
ransom,  should  be  divided  in  tbe  mode  above  mentioned  :  but  if  the  ransom 
be  given  after  partition,  it  should  be  paid  in  equal  shares  by  all  the  robbers  j 
as  suggested  by  tbe  t«xt,  "tbe  rest  shall  pay  equally  with  him  ;"  and 
because  what  had  been  already  given,  could  hardly  hare  been  received  before 
his  capture.  Such  is  the  opinion  of  Misra,  and  likewise  of  Chakdebwara  ; 
but  he  expounds  "  taken  prisouer,"  confined  or  atopped.  In  fact  that  should 
be  admitted  ;  for  if  he  be  taken  prisoner,  he  must  of  course  he  confined 
near  the  royal  residence  ;  and  if  be  be  stopped,  being  watched,  it  is  possible 
he  rosy  afterwards  be  taken  prisoner :  it  is  therefore  necessaiy  that  he  should, 
if  poasible,  give  money  to  aatis^  the  guards.  That  i-aneom  is  disbursed  for 
the  hehoof  of  all  the  robbers.  Virtually  the  B»me  sense  is  deduced  from 
both  expositions.  If  one  be  taken  prisoner,  tbe  rest  may  also  be  upprefaend- 
ed  on  his  information  :  therefore  his  ransom  is  a  benefit  to  the  rest.  This 
appears  to  he  the  meaning  of  tbe  Sage. 

From  the  mention  of  partition,  after  giving  a  part  of  the  plunder  to  the 
king,  it  follows  that  tbe  robbers  have  property  in  theivealth  seized  by  them; 
and  that  property  is  by  occupancy,  as  tbe  king's  right  of  property,  acquired 
by  conquest,  in  the  wealth  of  a  foreigu  realm.  The  king  honestly  acquires 
property  in  that  wealth  gained  by  occupancy,  through  his  own  exertiona,  by 
victory  in  a  just  war  against  another  armed  prince  of  equal  power  (Chap. 
IV,  V.  20).  But  the  property  of  robbers,  acquired  by  occupancy,  through 
their  own  exertions,  in  an  unjust  war,  unauthorized  by  law,  against  men 
sleeping,  unacquainted  with  Uie  use  of  arms,  and  deficient  in  strength,  or 
by  intimidating  tkt  oawrs,  belongs  to  the  quality  of  darkness  (Chap.  IV,  v. 
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la  not  wealth  atolati  by  a  single  robber,  from  the  mangioD  of  a  sleeping 
houaeholder,  the  proferty  of  the  robber  P  VAchbspaii  BHAniCHlRTA 
'  answers  in  tba  affinnatire. 

It  is  said,  a  person  taking  property  which  lies  before  the  ovner  sitting 
and  awake,  may  make  it  hi»  own.  It  cannot  be  objected,  that  the  property, 
which  is  thus  vested  in  tiie  thief,  is  annulled  by  the  occupancy  of  the  owner. 
Even  in  the  case  of  conquest,  the  conqueror's  property  would  be  annulled 
by  the  oconpanoy  of  the  hostile  prince.  That  is  wrong  ;  it  must  be  affirmed, 
as  is  reasonable,  that  occupancy  is  not  a  mire  acknowledgment  of  OTvner- 
ship  or  acceptance  ofpotsessum,  but  the  exercise  of  it :  thus,  wherever  kings, 
acknowledging  no  human  superior,  exercise  suthorit;  approved  by  the  law, 
even  there  property  arises ;  the  exercise  of  dominion  over  effecU  by  men, 
(whether  they  be  robbers  or  not,)  who  acknowledge  a  human  superior, 
namely,  a  king,  if  it  be  authorized  by  him,  takes  full  effect ;  he  who  exercises 
such  dominion  has  property.  If  the  exercise  of  dominion  by  powerful 
robbers  be  admitted,  even  without  the  king's  authority,  «ti]l  the  occupancy 
of  a  proprietor,  supported  by  the  double  power  of  the  king,  and  of  Justloe, 
preveniB  the  occupancy  of  a  weaker  thief :  and  thna  the  property  is  in  the 
owner,  not  in  tne  thief.  In  tbe  case  of  conquest  and  defeat  of  kings,  who- 
ever surpaases  another  in  regal  duties,  in  justice,  and  in  armed  forces,  «aa 
prevent  another's  occupancy  ;  and  property  is  vested  in  him  :  thus  the  right 
IS  ascertained  t^  discriminating  the  power  of  occupancy,  or  retaining  pot- 
temon  ;  and  property  so  established  must  necessarily  be  admitted. 

Others  deduce  from  the  expression,  "property  brought  by  robbers 
authorized  by  their  lord"  (where  the  word  lord  intends  tbe  king),  that 
robbers  acquire  a  title  to  what  is  seised  by  them  with  the  king's  aesent,  as 
warriors  gain  property  in  the  wealth  of  a  foreign  uountry.  But  robbers, 
unauthorized  by  the  king,  do  not  acquire  a  title  to  effeett  stolen,  ^^afIbi 
does  not  admit  the  property  of  thieves  in  stolen  goods  ;  and  the  text  quoted 
from  NIheda  supposes  robbers  authorized  by  tbe  king. 

That  is  questionable.  Since  it  is  necessary  to  establish  occupancy  as 
the  obvious  cause  of  property  in  wai&,  and  in  the  wealth  of  foreign  conquered 
kingdoms,  the  right  of  unauthorized  robbers,  suggested  by  tbe  literal  sensa 
of  the  text,  cannot  be  disproved  without  much  trouble ;  and  there  appears 
no  occasion  for  such  trouble :  the  reverse  of  the  literal  sense  of  Nakeda'b 
text  would  not  be  pertinent. 

What  then  is  the  meaning  of  the  expression,  "  authorized  by  their 
lord  ?"  It  intends  punishment  of  robbtre  seizing  the  property  of  others 
without  authority  from  their  lord ;  for,  the  Mahdbhdraia  and  other  works 
direct  that  robbers  should  be  expelled  from  the  kingdom  :  but  those  who 
rob  with  permission  &om  their  lord  are  his  subjects,  acting  in  his  service. 
Such  a  king  is  contemptible,  because  he  receives  property  partaking  of  the 
quality  of  darknues,  and  because  he  injures  others,  Bnt,  if  any  king,  not 
afraid  of  comm^tng  injustice,  act  in  this  manner,  the  Sage  has  taken  the 
trouble  of  regulating  the  partition  :  but  this  legislator  baa  not  authorized 
robbery.  The  expression  "  brought  from  a  foreign  country,"  forbids  the 
authorizing  of  robbery  in  his  own  dominions,  leet  the  kingdom  be  destroyed. 
But  if  any  thieves  rob  intheir  own  country,  the  same  distribution  of  shares 
should  be  understood :  and,  should  tbey  rob  without  the  king's  assen^ 
whether  it  become  known  to  the  king  or  not,  their  shares  should  be  the 
same.    This  and  other  ndet  may  be  inferred  from  reasoning. 

If  those  robber^be  taken  prisoners,  what  is  the  mode  of  proceeding  in 
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tbat  case  F  The  king  ahould  cause  the  property  to  be  restored  to  the  omur. 
What  king  P  lie  nho  protects  his  enbject^,  or  he  wbo  protects  robbere  ? 
Tbe  king  who  protects  his  subjects  should  cau^e  the  property  to  be  restored 
to  the  otmer.  Shall  the  robbers  in  that  casx  be  punbhed  or  not  ?  The 
ansaer  is,  bow  ahould  the  king  punish  them,  since  he  is  not  their  lord  1 
Who  shall  receive  the  sixth  part  which  is  payable  to  the  sovereign  p  Tbe 
payment  of  it  by  the  robber  beiug  necessary,  he  shsll  pay  it  to  the  king 
before  whom  he  is  brought.  Should  the  protector  of  the  robbers  enter  into 
a  contest  with  the  prince  who  protocta  bis  subjects  ?  Though  it  be  not 
directed  by  the  law,  he  ought,  on  the  reasoii  of  the  law,  to  contend  with 
him  :  for,  how  should  he  remain  silent,  having  himself  authorized  the  seizure 
of  the  property  of  others  1  and,  the  robbers  having  acquired  property, 
partaking  of  a  dark  nature,  in  the  stolen  goods,  if  he  do  not  contend  widi 
a  foreign  king  who  seizes  those  goods,  how  does  he  protect  his  own  subjeote  1 
Or,  if  be  do  not  protect  them,  how  can  he  take  revenue  F  for  it  would  be 
iuconuatent  with  the  following  text : — 
58. 
Menu  : — Tbat  king  who  gives  do  protectioD,  yet  tak^  a  sixth  part 
of  the  grain  as  his  revenue,  wise  men  have  considered  as  a  prince 
■who  draws  to  him  the  foulness  of  all  hia  people. 
If  he  cannot  give  protection,  let  him  restore  the  sixth  of  the  grain  he 
has  received ;  and  the  king,  even  though  he  generally  protect  his  sntgects, 
should  not  take  his  revenue  from  them  if  he  cannot  recover  their  property 
from  robbers. 

Some  hold,  that  the  king,  fur  the  purpose  of  protecting  the  owners  of  pro- 
perty, should  punish  robbers  whose  place  cf  abode  is  in  a  foreign  territory ; 
for,  no  distinction  is  intended,  in  the  following  text,  betweeu  robbers  com- 
ing from  foreign  countries,  aud  thieves  residing  in  his  own  domiuions. 

59. 
Mesu  : — In  restraining  thieves  and  robbers,  let  tbe  king  use  extreme 
diligence. 

It  is  consistent  with  common  sense  to  punish  rohbers  apprehended  by 
guards,  whether  they  be  inhabitants  of  foreign  countries  or  of  the  same  pro- 
vince. It  is  no  judicial  practice,  nor  induction  of  common  sense,  that,  when 
robbers  taken  in  the  fact  are  brought  before  the  king  by  his  officers,  he 
should  inquire,  and  inflict  punishment,  tf  he  discover  them  to  be  inhabitants 
of  bis  own  dominions,  but  leleaae  them  if  they  he  inhabitants  of  another 
country.  Were  it  so,  there  would  be  no  punishment  for  robbers  who  live 
in  mountains  and  caves  ruled  by  no  king. 

If  robbers  coming  from  foreign  dominions  be  punished  when  taken  in 
the  fitct,  their  punishment  cannot  afterwards  be  opposed ;  uor  can  their  pro- 
tector interfere  to  prevent  their  chastisement  But  the  unjust  king,  appre- 
hending the  publicity  of  tbe  protection  which  he  affords  to  robbers,  though 
he  may  despise  the  consequences  of  his  iniquity,  may  not  bemlling  to  moke 
his  conduct  pnblick.  It  is  said,  he  is  not  guilty  of  injustice  in  protecting 
the  robbers.  That  may  be  true,  but  he  should  himself  inflict  punishmenL 
He  ought  not  to  authorize  robbery,  nor  ought  he  to  permit  pain  to  be 
inflicted  on  another  whom  he  has  authorized  to  rob. 

But,  in  the  case  of  robbery  without  prevumt  authority,  he  truly  sntlia- 
lizes  it  when  he  receives  a  sixth  part  of  the  plunder.     Sut  if  he  receive  act 
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that  nxth  part,  be  should  himself  pnnish  the  robben,  or  teatore  the  goods 
to  the  owner.  If  robberira  be  committed  Id  his  donuDions  with  his  per- 
mission, since  it  is  aeceBsary  that  he  should  protect  both  the  ovmer  and  the 
thief,  he  should  cause  the  property  to  be  restored  to  the  tme  owner,  and 
himself  pay  a  fine,  casting  the  amount  of  that  fine  into  the  water.  But, 
according  to  the  opinion  of  those  who  do  not  admit  the  amercement  of  kings, 
penance  only  shall  be  performed.  If  there  be  an  universal  monarch,  possess- 
ing anthoiity  over  all  countries,  and  to  whom  all  oilier  princes  are  subordi- 
nate, may  he  impose  fines  ou  kings  F  This  questaoii  should  be  examined 
under  title  of  Bobbery. 

We  may  affirm,  that,  (or  the  purpose  of  obtaining  victory  over  a  foreign 
and  stronger  kingdom,  a  king  desirous  of  reducing  the  power  of  that 
kingdom  commissions  robbers,  that  the  subjects  distressed  by  theii  depre- 
dations may  desert  that  realm,  and  that  the  riches  of  that  kingdom  may  be 
thus  diminished,  and  victory  be  obtained  over  it.  This  text  has  been 
delivered  by  the  Sage  ss  a  rule  of  partition  among  robbers  in  such  cases. 
The  robbers  have  property  in  goods  so  taken,  as  warriors  have  property  in 
horses  and  elephants  of  war,  in  arms,  and  the  like  :  but  property  in  wealth 
acquired  by  conquest  in  open  war  partakes  of  the  quality  of  truth  (58); 
and  the  property  of  robbers  partakes  of  the  quality  of  darkness ;  for 
it  is  gained  by  exciting  terror,  or  by  the  mnrder  of  unarmed,  timorous,  and 
sleeping  men,  and  is  disapproved  by  the  law.  However,  the  law  permits  a 
ktTig  to  reduce  the  poaer  of  a  foreign  kingdom  by  means  of  robbers,  with  a 
view  to  conquest ;  but  the  recourse  to  robbery  from  a  motive  of  avarice,  to 
increase  his  own  treasure,  is  not  justifiable :  tike  law  does  not  assent  to  the 
depredations  of  a  king  influeuced  by  avarice ;  and  the  Sage  baa  not  declared 
a  mle  of  partition  for  such  cases.  But  obedience  to  tiie  law  itself,  not 
avarice,  must  be  the  motive  for  tiie  conquest  of  a  foreign  realm. 

60. 
TiJNTAWALCTA : — Whatever  be  tbe  rights  a/ad  duties  of  a  king  pro- 
tecting his  owQ  realm,  even  all  those  devolve  on  him  who  seizes  a 
foreign  kingdom. 

To  expatiate  on  thie  tul^'ect  vrould  be  superfluous. 
61. 
CiTTiTAHA;— The  law  before  propounded  relates    to  all  partners, 
■whether  merchants,  husbandmen,  robbers  commissioned  in  war 
time,  or  artizans,  when  they  have  made  no  special  ^reement  for 
their  shai-es. 

When  they  have  not  made  a  special  agreement  respecting  their  shares. 
Cn&NDiswARA  BO  expounds  the  text  Some  explain  it,  "  when  they  make 
a  partition  without  having  previotttlif  settled  what  shall  be  the  share  of  each 
partner. 

Other  partnera,  not  already  mentioned,  are  comprehended  in  this  text, 
as  servants,  boatmen,  and  odiers,  working  in  partnership.  Jn  these  cases 
also,  the  chief  is  entitled  to  a  double  share.  If  the  labour  be  of  three,  four, 
or  more  kinds,  one  additional  share  is  allowed  for  each  degree  of  snperior 
labour :  however,  it  should  be  admitted,  from  the  reason  of  the  law,  that 
the  shures  shall  be  equal,  if  the  bbour  be  of  different  natures  but  equal. 
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If  some  king,  or  rich  man,  employ  learned  persons  to  compile  a  system 
of  law,  that  the  law  may  be  (/enerally  onderstood,  and  justice  be  obserred, 
or  to  compose  a  poem  for  bia  gratification,  or  a  work  of  any  other  kind,  and 
give  wealth  to  tliem  for  their  maintenance,  or  as  token  of  respect ;  then  also, 
if  he  make  not  separate  gift^  to  each,  this  same  mle  is  applicable.  Thus,  if 
the  laboar  be  of  two  kinds,  the  gifts  shall  be  distributed  in  single  and  double 
shares  ;  if  it  be  of  three  or  more  kinds,  the  distribution  should  be  made 
accordingly,  in  the  mode  formerly  mentioned.  It  Bhonld  not  be  argned, 
that  the  shares  may  be  regolated  as  in  the  performance  of  solemn  rites ;  for, 
in  the  present  instance,  there  are  no  Brahma,  BraJitnandchch'hann,  and  so 
forth,  to  gire  occasion  for  such  a  regulation  of  the  shares. 

Another  incidental  observation  may  be  made:  if  the  work  be  jointly 
composed  by  a  teacher  and  pupil,  a  master  and  servant,  or  the  like,  there  is 
no  such  rule  of  distribution.  If  the  teacher,  or  other  principal  person,  have 
promised  anything,  even  that  shill  be  given ;  otherwise  it  is  optionaL 
The  teacher  and  the  master,  not  the  pupil  or  servant,  shall  share  what  is 
given  as  a  recompense  by  the  king  or  other  employer.  So  likewise,  if  any 
loss  arise.  But,  if  the  loss  happen  by  the  fault  of  a  pupil  or  servant,  the 
blame  is  imputable  to  that  pupil  or  eervant :  if  the  book  fail  by  his  fanlt,  it 
is  his  loss.  If  the  teacher  die,  or  be  disabled,  what  was  receivable  by  lum 
may  be  taken  by  his  heirs  ;  and  they  should  complete  the  work  themsielves, 
or  by  means  of  others.  But,  should  there  be  no  special  agreement  concern- 
ing an  employment  for  a  long  space  of  time,  tbe  work  and  the  gain  may  be 
r^ulated  at  the  pleasure  of  die  king,  or  other  employer.  Also,  should  the 
pupil  die,  the  rule  is  similar ;  but  here  the  option,  allowed  to  the  teacher,  or 
bis  heir,  is  included  in  the  case  noticed  of  the  king's  option.  The  sam« 
should  be  miderstood  vhere  many  join  in  composing  a  work,  according  to 
their  respective  superiority.  These  and  other  roles  may  be  inferred  bom 
reasoning,  by  a  simple  exertion  of  intellect. 

So,  in  joint  conquest  and  in  joint  purchases,  whatever  share  a  partner 
has  in  the  principal  stock,  such  shall  ha  hb  share  of  what  is  acquired  :  and 
the  exertions  for  the  preservation  of  the  stock,  and  so  forth,  should  be  pro- 
portioned to  the  shares  in  tbe  principal  stock.  Similar  decieions  should  be 
given  in  tibe  case  of  barter  in  partnership,  and  also  in  other  cases. 
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CHAP.   IV. 

SUBTRACTION  OF  WHAT  HAS  BEEN  GIVEN 


Sect.  I. — On  UnalienahU  Property. 

1. 

VbIhasPATI  : — This  law,  respecting   copcerns   among  partners,  has 

been  fully  declared :  the  law  concerning  what  may  or  may  not  be 

given,  and  what  is  or  is  not  a  valid  gift,  shall  be  next  propounded. 

CoDcems  among  partners  have  been  unfolded  ;  undue  gifts  and  the  rest 
are  next  "unfolded."  The  construction  of  the  sentence  resomea  this  term 
from  the  context,  because  the  sense  requires  it. 

2. 
NiBKDA  : — When  a  man  desires  to  recover  a  thing  which  was  not 
duly  given,  it  is  called  subtraction  of  what  has  been   given ;  and 
this  is  a  title  of  administrative  justice. 

2.  In  civil  aiTurs,  the  law  of  gift  is  four-fold  ;  what  may  or  may 
not  be  given,  and  what  is  or  is  not  a  valid  gift : 

3.  Things  which  may  not  he  given,  are  eight;  what  may  be  given, 
is  declared  to  be  of  one  sort  only :  no  valid  gifts  to  be  of  seven 
sorts ;  void  gifts  assume  sixteen  forms. 

The  man  who,  not  having  duly  given  a  chattel,  wishes  to  retract  the 
donation,  is  called  a  recanter  of  gift,  and  thu  is  a  title  of  law  :  he  contends 
for  withdrawing  what  has  been  given.  Thus  simple  men  interpret  the  word 
from  its  etymology  :  it  intends  a  man  who  pleads  that  he  has  not  dniy  given 
what  the  other  party  affirms  to  have  been  duly  given.  Uthers  read,  "  what 
a  man,  &c.  {yat  instead  of  yah)."  Some  take  the  word  "  it"  indeclinably  ; 
for,  the  dictionary  of  Ambka  espluns  the  co-retatives,  "  what,  that ;  why, 
therefore :"  because  he  desires  to  withdraw  the  gift,  therefore  the  title  of  law 
is  subtraction  of  what  has  been  given.  It  follows,  that  the  title  of  law 
refers  to  the  wish  of  retracting  the  gift,  or  to  the  gift  retracted. 

The  term  used  by  lissv  (Chap.  I,  v.  2,  1)  denotes  payment  or  delivery  ; 
non-delivery  of  what  has  been  given  is  retraction  of  it.  Delivery  here 
intends  a  perfect  gift:  its  converse  is  an  imperfect  gift,  and  is  a  title  of 
law,  uamolj,  subtraction  of  what  has  been  given.  Given  denotes  the  inten- 
tion o/  (^  giver  expretsed  in  thii  form,  "  let  this  be  thine :"  the  word 
iiiierpreteii  subtractiou,  may  signify  imperfect  or  widue  donation ;  where 
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that  exists,  there  is  imperfection  of  gift.  In  the  text  of  Nareda,  "on 
vAat  groUTid,"  and  "  that  hang  OKertained  in  his  gift,"  may  be  anpplied : 
"  on  vhat  ground  a  man  desires  to  retract  a  donation,  that  being  ascertained 
in  Us  gift,  ^c."  for  it  has  the  same  import  with  the  text  of  Menu  :  the 
imperfection  of  the  gift  cancels  it ;  accordingly  the  text  expresses  "  not  duly 
given."  There  is  no  difficolty  in  including  under  this  title  a  man  who 
desired  to  retract  a  gift  which  is  afterwards  determined  to  have  been  duly 
given,  since  a  suitaj  low  exists  previous  to  that  dtcinon  :  but  on  the  con- 
struction proposed  by  simple  men,  "  not  duly"  would  be  unmeaning.  Thus 
some  interpret  the  text.  But  CuLL^OARHAnA  explains  the  term  employed 
in  the  text,  "  withdrawing  or  taking  back."  According  to  this  interpreta- 
tion, "  reeavery  deaire£'  must  be  supplied  in  the  teit  of  Narbda  :  "  when  a 
man  deures  to  recover  what  has  been  given,  the  recovery  desired  by  him  is 
retraction  of  what  has  been  given,  and  this  is  a  title  of  administrative 
justice." 

The  gift  may  be  imperfect,  because  the  thing  is  unalienable,  or  because 
it  is  given  by  a  person  not  entitled  to  give  it.  Tluis  the  gift  may  be  im- 
perfect, because  tjie  chattel  is  unalienable,  or  because  it  is  improperly  given, 
or  because  it  ia  given  to  a  wrong  person,  or  without  the  assent  of  the  father 
and  so  forth,  or  at  a  time  when  the  donor  is  defiled.  So  Mibba.  This  will 
be  explained  in  another  place,  it  is  here  mentioned  incidentally. 

"  In  civil  affairs,  Sx."  (2,  3)  ;  the  mle  to  be  established,  that  gifts  made 
by  a  man  afflicted  with  disease  and  the  like  are  void,  regards  civil  gifts, 
not  donations  for  a  religious  purpose.  This  title  of  law  does  not  extend  to 
a  gift  made  for  a  religious  purpose :  the  donation  is  valid,  if  it  be  made  by 
the  owner  of  the  thing. 

3. 
CAttAtana  : — 'What  a  man  has  promisod,  in  health  or  in  sickness, 

for  a  religious  purpose,  must  be  given  ;  and  if  he  die  without  giving 

it,  his  son  shall  doubtless  be  compelled  to  deliver  it. 

Baohunandana  and  other  authors  expound  this  text,  "  what  a  man,  even 
afflicted  by  sickness,  has  promised  to  give,  must,  if  he  die,  be  given  by  his 
son."  It  is  not  proper  to  say,  that  what  he  lias  promised  must  neces- 
sarily be  delivered,  but  the  gUt  ia  not  valid.  The  mle  mnst  be  understood 
of  other  cases  as  well  as  of  sickness ;  for  the  reason  of  the  law  is  equally 
applicable. 

.  "  The  law  of  gift  is  four-fold ;"  literally,  the  path  of  donation  (2,  2). 
The  ways  of  arriving  at,  or  receding  from,  the  annulling  of  property,  and 
thereby  effectin;;  donation,  are  four.  Thus,  by  the  way  of  vuid  gifts,  the 
act  recedes  tterefrom ;  by  the  way  of  valid  gifts,  it  arrives  thereat :  the  rest 
will  be  evident  in  course.  The  wish  of  retracting  an  invalid  gift  takes  effect ; 
the  wish  of  withdrawing  a  valid  gift  is  fruitless.  This  is  the  whole  rule 
concerning  subtraction  of  what  has  been  given  ;  for  an  invalid  gift  only  may 
bs  withdrawn. 

Wherever  the  gift  is  invalid,  the  properly  is  actually  recovered :  how  then 
does  the  man  "  wish"  to  recover  it  P  Where  effects  are  possessed  by  another 
nnder  the  semblance  of  a  gift,  a  doubt  arising  whether  they  shall  or  shall 
not  be  recovered,  the  Sage  directs  that  they  shall  be  recovered  if  it  be  ascer- 
tained to  be  tner^s  the  semblance  of  a  gift,  but  shall  not  be  recoTered  if 
that  be  not  ascertained.  An  invalid  gift  is  mentimed  to  determine  that  the 
supposed  donation  is  void. 


,.  by  Google 


SECT.  I.]  OK   UNALIENABLE  PROFEBTT.  401 

Sboald  not  gifts  be  here  said  to  be  of  two  sorts,  valid  aud  invalid  ?  why 
are  thoy  denoraiuated  from  wimt  may  or  may  not  be  giveo ;  for  there  is  no 
proper  distinction,  in  treating  of  thiB  subject,  between  what  may  and  may 
not  be  ^iven,  and  what  is  and  is  not  a  valid  gjfbp  Simple  men  reply,  botK 
are  noticed  incidentally  :  botb  are  mentioned  to  denote  that  the  gift  of  a 
son  or  a  wife  is  imperfect,  because  they  should  not  be  given.  For  what 
purpose  is  it  said  that  the  gift  of  what  may  not  be  given  is  imperfect !  The 
answer  is,  it  appears  tbat  a  fine  ia  incurred  by  such  a  gift.  Those  things, 
ill  the  j^iviug  of  which  there  is  sin,  should  not  be  given  :  and  tbat  sin  is  not 
expiabLo  by  pejianoe  alone  ;  fur,  were  it  so,  snch  gifta  should  be  discussed 
under  the  title  of  Penance  and  Exfijation-  :  being  noticed  under  the  bead  of 
Judicial  Procedure,  it  appears  tbat  the  giver  of  what  should  not  bo  given 
shall  be  amerced.  Tbus  some  expound  tlie  late  :  their  opinion  will  hereafter 
be  conpidered, 

Vrisabpati  has  not  mentioned  the  term  "  subtraction  of  what  has  been 
given  ;"  but  roentions  the  four-fold  diitinetion  of  what  may  or  may  not  be 
given,  and  what  is  and  ts  not  a  valid  gift :  the  rule  must  be  deduced  from 
the  acceptation  of  the  terms,  *  what  may  not  be  given,  Ac.' 

The  eight  things  which  may  not  be  given  are  Hwa  enumerated : 
4. 
NiiREDA . — ^What  is  bailed  for  delivery,  what  is  lent  for  use,  a  pledge, 

joint- property,  a  deposit,  a  son,  a  wife,  and  the  whole  estate  of  a 

man  who  has  issue  living. 
2.    The  Sages  have  declared  unalienable  even  by  a  man  oppressed 

with  grievous  calamities,  and,  of  course,  what  has  been  promised 

to  another. 

What  is  bailed  for  the  use  of  another  (anmdhita  /  is  a  distinct  kind  of 
bailment,  explained  in  the  Ciiapter  on  Deposits.  It  ia  mentioned  to  show 
that  it  ia  comprehended  mider  the  general  term  of  deposit,  bj  the  same  rule 
by  which  one  name  of  kine  may  denote  cattle  of  that  sort,  and  a  synonym- 
ous term  in  the  aatne  sentence  may  intend  cows  only  :  consequently,  there 
is  nothing  incoosistent  with  the  number  of  eight  ttnalienablt  things. 

May  it  not  be  said  that  pledge  and  loans  for  use  should  not  be  repeated, 
for  they  are  nearly  allied  to  deposit  ?  Some  distinction  may  be  admitted  ; 
because  a  pledge  is  connected  with  debt,  and  a  loan  for  use  gives  dominion 
over  the  chattel  to  one  who  is  not  the  owner  :  but  bailment  for  delivery  is 
a  mere  repetition,  for  the  owner's  dominion  oii«r  the  chattel  ntbiisis  in  full 
force  ;  a  thing  deposited  through  the  intervention  of  another,  a  chattel 
bailed  by  an  absent  man,  and  the  like,  are  depodita  generally,  for  they  are 
only  distinguished  by  minute  differences. 

MisBA  reconciles  the  number  by  joining  the  words  son  and  wife  into 
one  compound  term  :  "  a  wife  with  a  eon,  mentioned  conjointly :"  conse- 
quently, there  is  nothing  inconsistent  with  the  eight-fold  distinction  pre- 
mised. But  the  text  shows  tiiat  a  wife  and  a  son  may  not  be  given,  as  the 
expression  "  the  father  goes  with  bis  son"  denotes  that  both  go. 

5. 
VriSASPATI : — The  prohibition  of  giving  away  is  declared  to  be  eight- 
fold :  a  man  shall  not  give  joint-property,  nor  bis  aon,  nor  his  wife. 
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witfumt  their  assent  in  extreme  iiecessity,  nor  a  pledge,  nor  all  his 

wealth  if  he  have  iasite  living,  nor  a  deposit,  nor  a  thing  borrowed 

for  use,  nor  what  he  has  promised  to  another. 

In  this  text  bailments  for  delivery  and  the  like  should  be  underBtood 
as  comprehended  under  the  term  deposit. 

Is  it  not  superfluous  to  declare  that  deposits  and  the  like  may  not  be 
given  ?  for,  in  their  nature,  they  are  unaltenabU, because  they  are  the  property 
of  another  ;  else  it  should  alao  tie  said  that  the  property  of  another,  actually 
enjoyed  by  the  owner,  may  not  be  given  by  a  stranger.  Consider  it  as  men- 
tioned for  the  sake  of  an  amercement  imposed  on  him  who  gives  away  de|>osils 
and  the  like.  Is  there  no  puoiabment  for  him  who  gi»e8  away  the  property 
of  a  stranger  under  other  ciruamstauces,  that  deposits  and  the  like  should 
be  tpeeially  declared  unalienable  p  Since,  under  other  circumstances  the 
property  of  a  stranger  cannot  be  given  away  without  theft,  the  giver  shall 
be  punished  as  a  thief:  hut,  considering  that  deposits  and  the  like,  being 
actually  in  the  depositary's  power,  might  l>e  given  away  taithmt  nupieioti 
of  thtfi,  the  beneficent  Sage  has  declared  them  unalienable. 

Others  remark,  that  Vuhtankswaba  admits  the  creditor's  property  in 
a  pledge;  and  the  property  of  the  borrower,  in  a  thing  borrowed  for  ueeand 
the  like,  may  also  be  admitted  :  but  the  right  of  the  owner  ja  not  annulled  ; 
it  tulmiU  like  the  concurrent  property  of  husband  and  wife  :  therefoiu  th« 
borrower,  but  not  a  stranger,  may,  with  the  assent  of  the  owner,  aiiene  at 
pleasure  a  chattel  borrowal  for  use.  Thus,  on  the  grounds  of  such  a  subor- 
dinate property,  a  gift  or  other  alienstion  might  be  made ;  but  the  Sage 
prohibits  the  gift  (i,  I),  because  that  property  is  subordinate. 

A  gift  of  deposits  and  the  like,  made  by  miRtuke,  is  not  valid  (Chap- 
ter II,  y.  27).  Therefore  deposits  and  the  like,  given  away  by  mistake, 
xnay  be  recovered.  With  a  view  to  this,  Uisba  has  said,  "  the  gift  may  be 
imperfect,"  because  the  chattel  may  have  bet^n  unalienable."  Ottiers  af&rin, 
that  creditors  and  the  rest  may  create,  by  gift  or  the  like,  an  interest  equal 
and  rimitar  to  their  own. 

"Joint-property"  (4,  1),  is  explained,  in  the  Betndcara  and  Ckintimeiu 
what  belongs  to  more  than  one  owner.  Therefore  the  sense  is,  that  one 
brother  shall  not,  without  the  assent  of  the  rest,  give  away  undivided  wealth 
held  as  the  property  of  several  brothers. 

Shall  he  not  give  away  the  whole  of  the  joint-property  j  or  shall  he  not 
give  away  the  amount  of  hid  own  share  P  On  the  opinion  of  Jf  ufrrATAHANa. 
delivered  in  hie  gloss  on  the  teit  of  Vr Asa  (Chapter  II,  v.  6),  "  because  tht» 
family  would  be  injured  by  a  sale,  gift,  or  other  alienation,  effected  by  a 
diatressed  coheir  as  part-owner  of  jointproperty"  some  remark,  that,  if  it 
were  intended  to  forbid  the  sale  of  gift  of  the  whole,  the  author  would  havo 
Bsid  "  they  would  be  deprived  of  the  means  of  subsistence  if  a  gift  or  sale 
were  made,"  thereby  forbidding  tht  alienation  of  the  whole.  There  is  no 
difference  whether  the  sale  or  gift  of  the  whole  wealth  be  made  by  a  parcener 
distressed  or  not  distressed  ;  oonseqnently,  it  would  be  vain  to  contend  fora 
partition  or  the  like,  with  a  distrettsed  man,  who  had  sold  the  amount  of  his 
own  share  of  the  joint-property  :  to  obviate  this  consequence,  even  a  par- 
cener's sale  or  gift  of  his  own  share  without  the  assent  of  the  coheirs,  is  for- 
bidden. Sucb  is  the  principle  of  the  rule :  and  here,  from  this  prohibition 
of  the  sale  or  gift  of  his  own  share  without  the  axsent  of  the  coheirs,  it 
appears  that  the  paroener  shall  be  paniabed  if  he  do  so ;  for  the  teita  oC 
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NIrbdi  and  others,  uDder  the  head  of  Judicial  Procedure,  Bhow  that  joint- 
property  may  not  be  given  away.  At  present,  parceners  do  not  make  girta 
or  salee  of  undivided  land,  or  other  property,  without  the  assent  of  the 
coheirs  ;  each  says,  "  how  should  1  sell  it  P  this  property  is  not  divided." 
Such  is  the  general  custom  in  some  countries.  But  certain  laivjers  hold, 
that,  if  a  parcener  give  or  sell  his  own  share,  the  king  doeS  not  impose  fines 
Ml  trifling  occasiona  ;  or  the  parceners,  from  indolence,  or  considering  it  as 
fruitlesa,  do  not  iufonn  the  king  :  in  this  view  ofihe  mallet;  custom  permits 
parceners  to  give  or  sell  the  ainount  of  their  own  rharet.  If  the  mainte- 
nance of  his  fomilj  caaitot  he  provided  by  a  parcejter  without  the  sale  of  that 
property,  and  bis  wealthy  coheir  ueitlier  make  a  partition,  nor  consent  to 
the  sale,  what  ahall  he  done  in  that  case  P  The  king,  they  say,  on  the 
application  of  the  person  who  wishes  to  sell  Aw  *hare.  should  give  attenliion 
to  the  matter.  But  here  it  must  be  underatood,  that  joint-property  is 
unalienable  without  the  assent  of  the  coheirs  :  however,  should  the  gift  or 
sale  be  actually  made,  it  is  valid  ;  for  the  followii}g  text  may  relate  to  the 
amount  of  the  respective  portions  ofjoxnt-property,  as  well  as  to  divided 
shares;  and  the  will  of  the  owner  beingasufficieDCcauseof  vesting  property 
in  another,  the  parcener  may  not  be  able  to  bear  the  delay  of  partition,  or 
of  obtaining  the  assent  of  his  coheir. 

6. 
NAreda  : — If  they  severally  give  or  sell  their  own  undivided  sbares, 

they  may  do  wliat  they  please  with  their  property  of  all  sorts,  for 

surely  they  have  dominion  over  their  own. 
.  It  should  not  be  objected,  that  the  assent  of  coheirs  should  be  established 
under  the  authority  of  the  text,  as  a  necessary  aasucialion  for  the  disposal 
of  another's  right  in  undivided  immoveable  property  :  thus,  without  the 
onion  of  all  the  reqvitite  causes,  the  effect  of  conferring  property  on  another 
does  not  take  place.  Since  the  text  may  be  pertinent  in  the  sense  above 
mentioned,  it  is  wrong  to  impose  the  difficulty  of  establishing  such  an 
association.  Herein  Skioiusbba  TEBciLANciaA  concurs.  But  if  a  parce- 
ner, without  the  assent  of  his  coheirs,  give  the  whole  joint-property,  the 
gift  is  null  ;for  the  joint-property  of  all  cannot  be  devested  by  the  act  of  one. 

It  is  questioned  whether  his  own  property  be,  or  he  not,  annulled  hy 
the  act  of  a  single  parcener.  It  should  nut  he  said  that  bis  own  property 
is  not  annulled,  because  the  gift,  being  improperly  made,  is  in  ite  own  nature 
imperfect,  and  is  void  as  the  act  of  a  man  partly  destitute  of  ownership. 
There  is  nothing  to  prevent  the  annulling  of  hit  oum  property,  since  the 
gift,  which  he  himself  makts  with  the  uitentiou  of  anunlliug  the  rights  of  all 
the  parceners  in  that  chattel,  is  the  act  of  an  owner,  of  whom  property  is 
predicable.  Consequently  the  ownership  of  the  giver  appears  iu  this 
instance  to  be  alienable:  but  the  ownership  of  the  rest  subsists  in /uU/onx^ 
The  meaning  of  ancient  authors,  who  hold  a  gift  of  joint-property  to  be 
void,  is  the  uame.  But  a  parcener's  gift  of  hia  own  share  is  valid.  All  the 
brothers  have  each  their  respective  predicable  property  in  all  the  effects. 

It  should  not  be  objected,  that,  when  the  father  dies,  if  one  common 
property  in  the  same  thing  be  vested  in  several  brothers ;  and,  should  one 
of  these  die,  if  the  right  of  all  the  parceners  he  annulled,  and  another 
property  be  vested  in  the  mrvwing  brothers,  together  with  the  son  of  the 
deeeated  brother,  it  ia  troublesome  repeatedly  to  establish  joint-property 
vesting  in  many  persons ;  therefore  the  property  in  the  effects  vnts  in  the 
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persons  seTerally.  After  tlie  denth  of  a  brother,  it  beiag  necesiiiiy  to  eeta- 
bliah  a  single  property  vesting  ia  his  son  after  ^e  aunulliag  of  his  single 
property,  we  find,  lay  than  laviyeri,  no  greater  difficulty  in  establishing  % 
property  not  disBimilnr  )>redicatt;d  of  man;  penons.  It  must  be  therefore 
estahli^ed,  that  the  ownership  of  all  is,  or  is  not,  annulled  by  tbe  act  of 
one  ;  not  that  the  giver's  right  ia  annulled  ;  and  that  tbe  property  of  the 
real  subsists.  These  lawyers  ther^fure  think  that  the  gift  of  one  may  be 
valid  as  the  ^it  of  all. 

To  that  argnment  there  is  this  objection :  it  suits  tbe  opinion  iii  ivhich 
property  is  referred  to  things  ;  but  it  does  not  accord  nith  the  simtiments 
of  the  Naiydykiu,  who  dissent  from  that  opinion,  and  refer  property  to  per- 
sons :  tboa  it  is  difficult  to  establish  that  the  ownership  of  all  the  brothers 
is  annulled  npon  tbe  death  of  one ;  and  no  quality,  except  conjnnction  and  tbe 
like,  is  acknowledged  to  be  inherent  in  two  individuals  at  the  tame  time. 
Or,  admitting  sinsle  pi'operty,  still  there  is  no  difficulty.  Thus,  afier  the 
right  of  all  the  brothers  has  been  annulled  on  the  death  of  one,  a  single 
property  arises  predicated  of  the  surviving  brothers  and  the  heir  of  Ute 
deceased  ;  not  a  distinct  property  predicated  of  the  beir  alone.  In  the 
present  case  also,  after  the  right  of  all  the  parceners  has  been  annalled  by  gift, 
property  arises  predicated  of  the  other  parceners  and  the  donee  ;  for  gift  only 
creates  a  property  similar  to  that  held  by  the  owner,  wha  maka  the  gift. 
_  Is  it  sale  or  gift  without  ownership  ?  What  objection  is  there  to  its 
being  ctmtidered  as  a  true  sale  ot-  gift  without  ownership  p  For  it  might  be 
supposed  that  he  shall  be  punished  as  a  thief  for  such  a  gift  or  sale  :  yet 
HmX  putiUhment  is  not  inflicted  in  this  instance,  because  the  law  has  forbid- 
den it  (Sook  y,  T,  S77,  4)  ;  in  the  case  of  possible  theft  only,  that  punish- 
ment is  consistent  with  common  sense.  But  some  hold,  that  it  is  not  sale 
without  ownerahip,  because  the  [tarceaer  is  not  a  person  different  from  the 
owner  of  tbe  chattel. 

Then  what  shall  be  the  punishnientt  The  penalty  directed  for  the 
gift  ot  what  is  nnatienable.  That  penalty  will  be  quoted  from  JiufirAvi- 
HAiiA.and  others,  as  expressly  declared  by  MENit.  This  should  be  well 
examined. 

It  must  be  noticed,  that  if  a  parcener,  without  the  assent  of  his  coheirs, 
^ve  or  sell,  to  any  person,  some  one  chattel  out  of  the  whole  undivided 
property,  at  a  subsequent  time,  when  partition  is  nndertakeu,  that  cbattet 
should  be  included  in  his  share. 

Shall  all  the  parceners  divide  tbe  valne  of  tbe  effects  aliened  T  or  shall 
the  other  parceners  receive  back  their  portioi'S  of  those  effects,  and  the  donee 
or  buyer  recover  the  price  of  their  shares  from  the  donor  or  seller  ?  If  the 
other  parceners  consent  that  tbe  eSeots  aliened  should  become  a  part  of  his 
share  in  the  joint  stock,  then  it  may  be  included  in  his  allotment :  but  if  they 
da  not  consent  to  that  adjustment,  nor  to  receive  their  shares  of  the  valut-, 
they  may  recover  their  shares  of  the  effects.  Otherwise  they  may  leveraUjf 
insist,  "  this  chattel  must  be  received  by  me,  it  shell  not  be  given  to  that 
brother ;  distribution  shall  be  made  by  lot,"  But,  in  fact,  there  can  he  no 
distribution  by  lot  in  this  instance ;  for  the  seller,  whom  that  dbtribution 
would  concern,  is  no  longer  an  owner.  It  cannot  be  said,  those  effects  are, 
of  course,  included  in  the  seller's  share.  All  tho  brothers  having  ownership 
ID  those  effects,  that  ownership  is  not  annulled. 

Should  it  not  be  said,  that,  according  to  the  opinion  of  JiifliTAviEAHA, 
who  contends  for  dispersed  property,  voting  severallg  in  the  coparcenert. 
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sale,  ae  well  as  distribution  by  lot,  determines  the  property  in  partmdar 
chaiiel  I  otherwise  a  parcener  selling  any  chattel,  and  consuming  Ae  produce 
o/Ae  <a&,  would  be  goilly  of  embezzling  the  property  of  another?  It 
cannot  be  afSrmed  that  there  is  no  difficnlty,  because  CiTiivANA  directs 
that  his  offence  ehall  be  pofien^y  borne  ( Book  Y^  v.  377,  4).  Still,  in 
the  apprehension  of  sin,  the  penance  directed  for  casee  of  doubt  would  be 
reqnisite  ;  and  he  who  consumes  mnch,  would  undoubtedly  be  a  sinner.  A 
diseimilai  property  is  not  created,  but  a  right  proportionate  to  the  share  of 
the  donor  or  tender :  and  if  it  be  affinned  that  he  who  sells  for  his  subsistence 
that  which  he  occupies  is  proved  to  have  had  property  therein,  it  follows, 
that  a  single  ownership  exists  in  effects  sold  for  subsistence,  and  the  other 
parcenera  would  not  be  entitled  to  a  share  of  the  effects  so  aliened.  This 
question  is  thus  answered  :  it  is  a  maxim,  that  penances  are  similar  to 
punishment ;  exemption  from  penance  is  therefore  implied  in  exemption  front 
pnniahment.  The  laws  whi<^  ordain  partition  by  lot  and  otherwise,  ascer- 
tain property  ;  but  occupancy  and  the  like  does  not  ascertain  it.  If  the 
property  be  doubtful,  all  the  parcenets  are  not  entitled  to  shares  j  but,  in 
this  insttmce,  if  a  sale  be  made  for  rtecettary  consumption,  the  seller  shall  not 
be  punished :  otherwise,  be  may  be  chastised.  It  should  not  be  objected, 
that  the  parceners  could  not  receive  equal  shares,  because  the  property 
cannot  be  determined  by  the  decision  of  arbitrator,  without  the  mutual 
assent  of  the  contending  parties  to  the  appomtment  of  them  ;  and  distribntioa 
by  lot  has  been  already  set  aside.  In  this  case  no  distribution  by  lot  does 
t^e  place ;  but  Uie  other  parceners  do  not  abandon  their  shares.  The  arbi- 
trators, to  whom  their  complaint  of  the  parcener's  illegal  act  is  referred, 
rejecting  the  vendor's  pies,  adjudge  equal  shares  to  all  the  parceners  :  and 
the  notion  of  a  property  which  requires  specifick  mutual  assent  to  authoriie 
alienation,  supposes  a  common  right  vesting  in  all  the  parceners,  like  their 
property  in  single  slave,  or  the  like.  For  this  purpose,  the  gift  or  aliena- 
tion of  undivided  effects  without  the  assent  of  coheirs  is  prohibited :  a 
parcener  is  not  forbidden  to  give  his  own  share  generally,  without  specifying 
particular  chattels,  in  this  form ;  "  I  give  you  my  share ;"  for  then  the  donee 
may  be  admitted,  like  a  parcener,  to  a  distribution  by  lot :  but,  even  in  that 
case,  the  assent  of  coheirs  is  required  for  the  alienation  of  immoveable  pro- 
perly (19,  6). 

Joint- property  is  wealth  belonging  to  more  than  one  owner.  Misba 
says,  '  the  gift  is  invalid,  because  a  man  has  not  full  dominion  over  joint- 
property,  a  wife,  or  a  son :  and  the  want  of  dominion,  in  the  other  inttance, 
is  deduced  from  the  tame  reasoning,  vhich  pravet  it  in  the  cote  of  joint- 
property.*  By  "the  same  reaaonin^'  he  means  that  the  ownership  of  one 
cannot  be  annulled  by  another.  From  Misra's  eipositiou  it  is  inferred, 
that  a  parcener's  gift  of  his  own  share  of  undivided  property  is  void.  But, 
to  reconcile  the  two  opinions  of  different  authors,  we  adopt  the  sense  inferri- 
ble by  reasoning,  and  say,  a  gift  of  the  whole  joint-property  Is  void,  not  a 
gift  of  the  parcener's  own  share.  Thus  the  douor  cannot,  at  his  own  choice, 
annul  the  ownership  of  others ;  hvt  he  is  not  debarred  from  aliening  his  own 
single  right  in  the  joint- property  ;  for  such  acts  by  partners  in  trade  are  often 
seen  in  common  practice.  This  may  be  stated  as  the  opihion  of  Vache8P4ti 
BhattachIrta,  and  YijhtanIswara.  Therefore,  the  gift  is  valid  as  far  as 
the  donor's  share  is  concerned  ;  but  he  shall  be  punished,  and  must  perform 
penance.  Such  is  the  rule  ordained  concerning  gift,  or  other  alimatiort. 
of  wliat  may  not  be  given,  '  That  a  thing  may  not  be  given'  denotes  that 
the  gilt  is  attended  with  sin :  for  this  form  of  speech  bws  the  sense  of  the 
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imperative.  Tt  does  not  denote  that  the  gift  is  a  void  act :  were  it  bo,  it 
would  not  differ  from  a  void  donation  :  and  full  dominion  would  not  be 
noticed  under  this  title  of  '  what  may  not  Lie  given.'  If  it  be  said,  this  tiUe 
is  intended  to  show  punishment  for  luch  (lifts,  it  ia  answered,  tluB  form  of 
prohibition  implying  ofTence,  the  offender  should  be  i.antshed.  Tlias  the 
gift  of  things  which  are  enumerated  among  tlioae  which  may  not  be  given, 
is  puuishable ;  gifts  enumerated  among  those  whicb  are  void,  «c$  ntterly 
null ;  and  those  noticed  nnder  both  beads,  are  both  void  and  punithabU  :  as 
the  gift  of  a  deposit,  or  the  like,  of  another's  share  in  undivided  proper^, 
and  so  forth.      > 

In  regard  to  a  son  or  a  wife,  Missa  says,  that  the  gift  is  void  for  want 
of  full  dominion.  It  appeare,  under  the  authority  of  the  text,  that  there  ia 
no  full  dominion  over  a  son  and  a  wife  who  do  not  consent  to  the  sale. 
Here  this  objection  ocenrt :  if  a  father,  or  husband,  have  power  to  give  away 
a  son,  or  wife,  it  should  appear  that  they  have  the  dominion  of  owners  over 
them  ;  and  having  ownership,  bow  can  their  gift  be  void,  being  made  by 
persona  neither  insane,  nor  otherwise  incapable  t  and  these  are  not  enumerated 
among  void  gifts.  Consequently  the  donation,  even  without  the  assent,  is 
valid  ;  but  the  donor  shall  be  punished,  for  they  are  found  in  the  number  of 
unalienable  things  and  ptrtont.  In  the  text  of  Cirf iji-HK  (7)  the  gift 
or  sale  of  a  son  or  wife  without  the  assent  of  the  parties  iuterestod,  and 
without  extreme  necessity,  is  forbidden :  it  ia  not  said  that  the  gift  or  sile  is 
void. 


CattXtana  : — A  wife,  or  a  son,  or  the  whole  of  a  man's  estate,  shall 
not  be  ^ven  away  or  sold  without  the  assent  of  the  persons  inter- 
ested ;  he  must  keep  them  himself. 

2.  But,  in  extreme  necessity,  he  may  give  or  sell  them  viith  their 
assent :  otherwise,  he  must  attempt  no  such  thing :  this  has  been 
settled  in  codes  of  law. 

"  Without  the  assent  of  the  periom  inlere»led,"  (that  is,  of  the  son,  wife, 
kinsmen  and  so  forth,)  these  must  not  be  sold  nor  given  away.*  If  he 
neither  give  nor  sell  them,  where  ahall  he  place  tbera  ?  The  Sage  replies, 
"  be  must  keep  them  himself."  MiSRi  observes,  that  if  the  peraont  inter- 
tded  do  not  assent  to  the  gift  or  sale,  these  three  (the  ton,  tci/e,  and  the 
whole  of  a  man'g  estate  J  must  be  retained,  by  himself.  Even  with  their 
assent,  they  can  neither  be  sold  nor  given  away  unless  in  extreme  distress 
(7,2).  It  is  wrong  to  afSrm,  that,  after  forbidding  the  gift  or  sale  of  a 
son  and  the  rest  without  (/te  asaeni  of  the  persons  interested,  the  admission 
of  such  a  gift  or  sale  in  extreme  distress  shows  that  the  gift  or  sale  may  be 
made  in  such  circumstances  even  without  the  assent  of  the  persons  interested. 
Nareda,  forbidding  such  a  gift  or  sale,  even  in  extreme  distress  (4),  would 
contradict  CiTYAYAN4.  Therefore,  in  the  utmost  distress,  a  son  and  the 
rest  may  be  given  away,  with  the  assent  of  the  persons  interested  :  but,  even 
in  such  circutnstances,  the  gift  may  not  be  made  without  their  assent. 
Such  ia  the  demonstrated  rule. 

*  I  omit  a,  gniniiutical  disqiUBitioa  justilVing  the  nse  of  (he  mascQlina  gender  in  tlis 
inatance  of  a  participle  governed  bf'u'^ii'^B'it^l'^itda  oftlie  Uireegaodera. 
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&  son  is  aieo  ^ven  for  the  purpose  of  adoption  tkit  being  done  aa  an  act 
of  doty  to  relieve  the  adopter's  distress  arising  from  the  want  of  male'  issue, 
no  penalty  is  incurred  :  the  assent  required  is  found  in  the  nsnt  of  opposi- 
tion ;  for,  it  is  a  rule  that  not  to  forbid  is  to  assent.  Therefore  the  gift  of  a 
Bon  nnder  the  age  of  five  years  may  be  valid  ;  and  it  appears  that  a  donation 
may  have  force  even  vithont  the  assent  ofthsperaons  intereUed.  Since  the 
gift  of  m  iinsnitabie  son,  even  though  he  do  not  assent,  b  valid,  therefore 
the  father  may  have  full  power  to  give  away  kit  ton  ;  and,  from  parity  of 
reasoning,  the  same  may  be  understood  in  regard  to  the  gift  of  a  wife.  It 
should  not  be  objectitd,  that,  under  the  authority  of  the  text,  the  gift  of  a 
son  or  vife  is  valid  without  their  assent,  if  they  do  not  oppose  the  donation  ; 
but  in  the  gift  of  an  infant  there  can  be  nu  oppositioD  made  by  him.  It  is 
troublesome  to  prove  want  of  opposition  an  associated  caute  for  the  validity  ' 
of  an  act  devesting  property,  which  Lb  an  effect  of  acts  to  which  the  assent 
of  the  owner  is  absolutely  required.  If  a  son  be  given  with  his  consent,  but 
in  no  extreme  distress,  shall  the  donor  be  punished  P  It  is  said,  both  the 
utmost  distress  and  the  assent  oftke  pertons  interetted  being  mentioned  as 
causes  of  gift  oi  sale,  if  either  be  wanting,  it  appears  that  punishment  shall 
be  injlieted  :  othervise  the  mention  of  extreme  distress  would  be  unmeaning. 
Who  will  inform  the  king  ?  Anyhow  informed  of  it,  the  king  may  of  him- 
self ascertain  the  fact,  and  impose  an  amercement ;  as  is  shown  in  the  case  of 
jfertont  guilty  0/ drinking  spirituous  liquors  and  the  like. 

Some  remark  on  the  words  of  Mibra,  "  the  gift  of  a  son  or  wife,  with- 
out their  assent,  is  not  valid,"  that  the  dominion  over  the  son  or  wife  is 
annulled  by  a  ^t  made  without  their  assent :  but  no  property  vests  in  tlie 
donee ;  for  a  son  or  wife,  being  rational  beings,  are  very  different  from  kine. 
gold,  or  the  like.  After  the  dominion  over  the  son  or  nife  was  annulled, 
before  property  could  vest  in  the  donee,  they  became  independent  at  the 
moment  when  dominion  was  annulled ;  and  the  father  or  husband  having 
no  dominion,  his  gift  was  then  an  act  done  without,  ownership.  If  that  be 
true,  is  not  every  donation  invalid,  even  the  gift  of  cattle,  ol  gold  or  the 
like,  or  of  an  infant  under  the  age  of  five  years  ;  for  there  is  a  momentary 
want  of  ownership  1  The  father  or  other  person  having  dominion  at  the 
very  time  when  the  gift  is  made,  it  may  be  considered  at  one  made  by  an 
independent  person  ;  but  here  the  son  subsequently  becoming  independent, 
the  gift  is  invalid  without  his  assent ;  for  it  is  reasonable  to  justify  prqierty 
by  the^innf  gift  or  sale  of  every  independent  person  concerned.  After  fif- 
teen yeai^  a  son  is  independent,  if  his  parents  be  dead  (15).  I'be  independ- 
ence of  a  son,  after  his  parent's  interest  ceases,  being  thus  declared,  the 
gift  of  an  infant  five  years  old  is  valid.  How  can  paternity  be  valid  in 
respect  of  sons  self-given  and  the  like  ;  for  they  commit  themselves  to  a 
father  before  the  age  of  Gve  years,  and  were  not  independent,  their  age 
being  less  than  fifteen  years  1  In  the  want  of  another  owner,  such  adop- 
tions being  necessary,  their  independence  may  be  admitted  in  practice. 
Both  opinions  should  be  well  examined. 


Ya^isbt'ha  : — A  son  formed  of  seminal  fluids  and  of  blood  proceeds 
from  his  father  and  mother,  as  an  effect  from  its  cause  :  both  parents 
have  ^yr&c,  for  just  reowms,  to  ^ve,  to  sell,  or  to  desert  him ;  but 
let  no  mao  give  or  accept  an  only  son,  since  be  must  remain  to  laiw 
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Up  a  progeny  for  the  obse^iea  of  ancestors.     Nor  let  a  woman  give 

or  accept  a  son,  unleaa  with  the  assent  of  her  lord  * 

"  Nor  let  a  troman  ^re  or  accept  a  son  :"  give,  having  a  secondary  sense 
without  losing  its  Uteral  meaoiug,  comprehends  sale  and  the  like- 

ChandIswara. 

f  Consequently,  by  parity  of  reasoning,  "may  not  be  given,"  in  tlft  test  of 

Narbda,  denotes  also  that  they  may  not  he  sold  :  and  by  the  same  parity  of 

reasoning,  the  term  cannot  be  taken  in  the  secondary  sense  of  sale  only, 

'  when  thus  employed  in  a  single  text 

"  Both  parents  have  power,  &c."  Have  the  father  and  mother  power 
jointly  to  give,  to  sell,  or  to  desert  a  ton  ;  or,  have  they  that  pmetr  severally  ? 
Not  the  first :  a  gift  made  by  the  husband  alone,  after  the  death  of  bia  wife, 
would  be  void ;  but  tbis  is  not  intended,  for,  by  declaring  that  a  wife  has 
not  power  to  give  a  son,  it  is  implied  that  the  husband  has  that  power.  If 
the  second  construction  be  deemed  admisdble,  still  the  husband's  previout 
assent  is  required  for  a  gift  made  by  a  widow, 

A  gift  made  by  the  husband  while  the  wife  is  living,  without  her  assent, 
to  a  person  requesting  it  for  the  adoption  of  a  son  given,  would  be  valid. 
This  cannot  be  admitted.  Were  it  so,  that  given  son  would  not  be  for- 
saken by  his  mother ;  though  a  woman  be  dependent,  the  alienation  of 
female  property,  or  of  a  mother's  rights  over  her  son,  by  the  gift  of  the  hus- 
band alone,  b  not  valid  in  law  ot  reason.  It  is  said,  the  word  "or,"  which 
occurs  in  many  texts  concerning  sons  given,  shows  the  right  both  of  the 
father  and  mother  severally  to  give  a  son  ;  but  there  is  this  diSereuce  :  "  if 
the  father  be  living,  with  Ms  assent ;  if  he  be  not  living  without  it."  And 
from  this  exposition  of  Chandeswara  it  is  established,  that  parents  have 
that  right  severally :  but  the  filiation  to  another  person  must  be  admitted 
without  desertion  of  the  mother.  This  will  be  more  fully  discussed  in  book 
ihe  fifth.  On  Inheritance,  under  the  titie  of  Sons  given. 

MiSBA  affirms,  that  "  a  woman  cannot  accept  a  son  even  with  the  assent 
of  her  lord,  because  she  is  precluded  from  the  oblation  to  Sre  with  holy 
words  from  the  Veda,  which  is  a  part  of  the  rites  on  ^e  acceptance  of  a  son, 
as  will  be  mentioned  under  the  title  of  Sods  given."  From  this  opinion 
VicHESFATt  BhattAchabia  and  others  dissent ;  for  it  is  not  said,  by  any 
author,  that  the  principal  object  capnot  be  attuned  if  a  teeondarn  part  of 
the  rites  be  prevented :  women  and  S&dras,  though  precluded  from  sacrifice, 
are  observed  to  be  quali6ed  for  diamisaing  a  bull  on  soUmn  occasions,  if 
adoption  1«  null  without  an  oblation  to  fire  with  holy  words  from  the  VHa, 
still  nothing  prevents  the  validly  of  the  acceptance :  and  by  that  accept- 
ance, according  to  Misra's  opinion,  the  child  would  fall  nader  the  descrip- 
tion of  a  slave. 

What  some  remark,  that  the  wife  has  no  right  to  give  a  son  after  the 
death  of  her  lord  without  his  previous  assent,  may  be  questioned  ;  for,  with- 
out an  express  ordinance,  a  woman's  right,  inferrible  from  the  reason  of  tbe 
law,  to  annul  her  own  property  after  the  death  of  her  husband,  without 
authority  from  him,  cannot  be  barred.  It  may  be  examined,  under  the  title 
of  luherilance,  whether  the  child  be  a  son  given  by  his  parest,  or  a  son  self- 
given.  Some  explain  it  to  be  Mibra'8  intention,  referring  the  text  of 
VaIibht'ha  to  the  son's  assent,  and,  in  his  gloss  on  that  text,  discussing 

•SaethsraiuundaroftlMtntJnBookV,  (v,273.) 


,.  by  Google 


SECT.  I.]  OK   UNALIENABLE  PROPERTY.  409 

the  acceptance  of  a  son  given  far  adaption,  to  require  the  son's  assent  to 
the  ffil^i  even  in  the  case  of  a  eon  so  adopted.  'I'hii)  should  be  examined  : 
the  tiliatiou  of  a  son  given  undi-r  tho  age  of  five  years  is  legally  vttlid  ;  his 
then  utterance  of  consent  would  be  taught  like  tAe  speech  of  a  panot  or  the 
like ;  there  is  no  auihority  for  admitting,  in  judicial  procedure,  words  spoken 
by  an  infant  under  the  age  fit  for  bueineas .-  therefore,  in  ordniaiog  that 
"  both  pfireiita  have  power  to  <;ive,  to  sell,  or  to  desert  a  son,"  his  sssent^ 
required  for  the  gift  or  sale,  if  he  be  acquainted  with  affairs,  or  adnit  in  ta^ 
and  the  acceptance  of  a  son  given  for  adoption  is  discussed  incidentally,  be- 
cause the  teit  may  relate  to  that  nibject. 

9. 
Dacsha: — Joint -property,  deposits  for  use,  bailments  in  the  form 

caJled  nydaa,  pledges,  a  wife,  her  property,  deposits  for  delivery, 

bailments  in  general,  and  the  whole  of  a  man's  estate,  if  he  have 

issue  alive. 
2.    Are  things  which  the  learned  have  declared  UDalieoable  evea  ia 

times  of  distress  :  the  man  who  gives  jthem  away  is  a  fool,  acd 

must  expiate  the  sin  by  penance. 

Here  nine  things  are  declared  unalienable ;  bnt  a  son  is  not  mentioned  : 
including  a  eon,  ten  things  and  pertOTU  may  not  be  given.  VsIhasfati  (9) 
declsres  the  prohibition  of  giving  away  to  be  eight-fold  :  though  deposita 
may  be  coneidered  as  comprehended  in  his  text  under  the  term  "  njfdta," 
still  feranle  property  is  not  included  in  that  text ;  and  what  is  promised, 
nob  included  by  NiasBA  in  the  nuTnber  of  eight  unatienabU  tkingt,  is  in- 
cluded in  that  number  by  Vk!h*bpati,  On  this  mutual  contradiction. 
CHAiinsfiWAKA.  remarks  :  "  it  is  not  implied,  that  the  enumeration  of  unalien- 
able thiugB,  as  delivered  by  other  Sages,  is  curtailed  by  what  each  himself 
declaims."  Consequently,  where  nine  things  are  declared  unalienable,  it  is 
true  of  eiglit ;  and  it  ten  or  eleven  things  be  ao,  the  same  is  affirmed  of  nine 
or  eiglit. 

The  female  property  of  wives,  like  the  property  of  a  stranger,  may  not  be 
given  ;  for  there  is  a  want  of  ownership. 
10. 
CjSttAtana  : — Neither  the  husband,  nor  the  son,  not  the  father,  nor 

tho  brothers,  have  power  to  use  or  to  alieoe  the  legal  property  of 

women. 
2.     If  any  one  of  them  shall  consume  the  property  of  a  woman  gainst 

her  consent,  he  shall  be  compelled  to  pay  interest  to  her,  and  shall 

also  pay  a  fine  to  the  kmg.* 

"Consume"  is  here  employed  in  the  comprehensive  sense  of  sell,  or 
alitne,  &o. 

"  If  there  be  issue  alive"  (9,  I)  :  if  there  be  a  son,  grandson,  or  great- 
grandson,  who  have  equal  dominion  over  lite  property,  it  is  ordained  by 
NAREnA  and  many  other  Sages,  that  the  whole  of  a  man's  estate  may  not 
be  given  away :  and  If  any  person,  though  he  have  issne  living,  do  give  away 

•  Citail  in  Book  I,  v.  73,  and  again  in  Book  V,  Chap.  9. 
ZZ 
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hiB  whole  estate,  he  vhnU  be  Gned.  Tliis  ia  evident ;  and  penuictj  is  also 
expressly  directed  by  Dacsh^.  Un  the  doubt  whether  the  gift  be  valid, 
Qotwithstauding  the  ameicemcnt  and  peimnce  impoeed,  Uibba  says,  "  the 
gift  of  a  pledge,  a  deposit,  and  a  bailment  fur  use,  is  prevented  by  the  want 
of  property  ;  and  the  gift  of  a  sou,  a  wife,  a  man's  whole  estate,  and  what 
has  been  promised  to  another,  is  barred  by  the  autiiority  of  the  text :"  ao- 
juding  to  his  opinion,  the  gift  is  not  vnlid. 

^Itahould  not  be  olyected,  that,  by  saying  "gift  is  prevented,"  it  ts  not 
meant  that  such  a  gift  iii  utterly  null,  but  that  it  should  not  be  made.  The 
gift  is  invalid,  because  the  donor  has  not  independaiit  power  over  joint-pro- 
perly, a  son,  or  a  wife.  The  want  of  iudependent  power  to  ditpou  of  ioint 
property  it  founded  on  rLnsonitig  }  tfie  mint  ofpomer  to  give  arvay  a  son,  or 
a  wife,  agaiuet  their  consent,  ii  founded  on  the  authority  of  the  text  ;  and 
SllSBA  subsequently  sayii,  that  "  2A«^/'f  o/'a  man's  whole  estate  if  he  have 
issue  living,  and  any  person's  gift  of  what  he  has  promised  to  another,  are 
mvalid  under  the  autiiority  of  tho  text ;"  for  it  is  proper  to  refer  his  worda 
to  the  invalidity  of  the  gift,  since  the  form  of  expression  implies  a  reference 
to  what  has  preceded.  Constqueiitly  it  is  an  established  rule,  according  to 
MiSKA,  that  a  gift  of  his  whole  estate  by  a  man  who  has  issue  living,  is  in- 
valid without  the  assent  of  the  persons  interested.  But  this  supposes  gifts 
for  civil,  not  for  religious  uses  ;  since  it  is  recorded  in  Pwdnat  and  other 
works,  that  HebiSchatidra  and  others  gave  their  whole  property  for  religious 
purposes  ■  and  Nabeoa  limits  the  present  title  to  civil  afiairs  (2,  2). 

Ifa  man,  reservinga  single  shell,  give  away  all  tht  rtmainderofhia  pro- 
perty, is  tlio  gift  valid  1  It  is  said,  even  in  this  case,  the  gift  is  not  yahi  ; 
for  the  prohibition  of  giving  away  the  whole  estate  is  founded  on  the  conse- 
quent distress  of  the  family  from  want  of  subsistence.  Therefore,  aller  set- 
ting apart  a  sufficiency  for  the  subsietenoe  of  the  family,  a  gift  of  the  re- 
mainder is  valid  ;  but  a  gift  of  the  whole  estate,  reserving  only  a  shell  or 
the  like,  is  not  valid,  as  will  be  mentioned  in  eiplaiuing  a  text  of  YrIhas- 
PATj  (IS,  1}  :  and  Jiu^tavahana  says,  "  a  gift  or  other  alienation  of  the 
whole  estate  ia  forbidden  on  acooimt  of  the  subsistence  of  the  family  ;  for 
the  family  muat  necessarily  be  maintained." 

What  ii  a  sufficiency  for  the  maintenance  of  the  family  p  Not  so  much 
as  is  consumed  in  one  day  by  the  actual  members  of  it;  for  that  would  bo 
inconsistent  with  approved  usage  ;  and  duty  would  be  violated,  since  the 
family  might  next  day  be  deprived  of  subsistence. 

11. 
Menu: — ^Tbeample&upport  of  those  who  are  entitled  tomaiDtenance, 
is  rewarded  with  blias  in  heaven  ;  but  bell  is  tbe  portion  of  that 
man  whose /o-miii/  is  afflicted  with  pain  by  his  neglect:  therefore 
let  him  maintain  his  family  witb  the  utmost  care. 
This  text  forbidding  the  family  to  be  left  to  paiu  and  dittrat,  the  prohi- 
bition would  be  ill  observed  by  maintaining  them  for  one  day  only ;  the  pro- 
liibition  ia  observed  by  maintaining  them  for  life. 

Then,  anyhow  estimating  the  duration  of  life,  and  setting  apart  a  saffi- 
dency  for  their  maintenance  during  that  period,  a  man  may  give  away  the 
remainder  of  hia  immoveable  property  and  the  like.  This  is  not  conaistent 
with  commoQ  sense  ;  and  N  akeda  declarvs  it  nece&sary  to  preserve  wealth 
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12. 
NAbedA: — EvRn  they  who  are  born,  or  yet  uiiboin,  and  they  who 

exist  in  the  womb,  require  funds  for  subsistence  ;  the  deprivation 

of  the  means  of  subsistence  is  reprehended. 

"Funds  for  eubsistence^  means  of  liviog.  Thi«  is  supposed  by  Jimv* 
TAVABANA  to  be  meant  o/' wealth  inherited  from  ancestors  ;  and  immoveable 
constitute  the  best  ciiil  property  :  therefore  the  term  is  tued  in  its  accepta- 
tion of  wealth  geaerally.  Reserving  a  Kufficiency  Tor  consumption  until 
Atber  nioveable  property  be  obtained,  a  mfiii  may  give  away  bis  moveable 
effects.     This  is  the  whole  meaning. 

Some  hold  it  established  on  the  reason  of  law,  that,  setting  apart  a  suffi- 
ciency to  maintain,  for  a  long  period,  the  present  members  of  bis  fantily,  and 
their  fHmilien,  as  determined  by  five  prudent  persons,  a  man  may  give  away 
bis  imttoveable  property,  and  the  eicefs  of  b'n  moveable  property  above 
what  is  required  for  subsistence  until  other  moveable  property  be  obtained, 
aa  also  determined  by  five  prudent  penona.  This  should  be  well  eiamined, 
for  neither  opinion  is  expressly  delivered  by  any  author ;  but  the  hut 
opinion  may  be  deemed  consistent  with  settled  uaiige. 

JiMdTAV^AKA  does  uot  admit  the  invalidity  of  a  gift  under  these  cir- 
cumstances. 

13, 
YiniTAWALCTA : — Of  precious  Tnetats  or  stones,  of  pearls,  coral,  and 

other  moveables,  the  father  has  power  to  give  or  sell  the  whole;  but 

neither  the  father,  nor  the  grandfather,  shall  aliene  the  whole  of 

his  immoveable  property. 

14. 
The  same : — Land  or  other  immoveable  propertj',  and  Blaveaemployed 

in  the  aUHvation  of  it,  a  mtm  shallneithergiveawaynor  sell,  even 

though  he  acquired  them  himself,  unless  he  convene  all  his  sons. 

These  texts,  quoted  by  JiMfrTAvinANA,  merely  forbid  such  jjifts  or 
alienations  to  show  the  immorality  of  the  act,  not  to  show  the  invalidity  of 
the  gift  or  alieiiatlon.  To  this  remark  JiudTAVJHANA  subjoin  its  grounds  : 
"  because  there  is  not  in  this  case  any  property  different  from  that  whichj 
in  the  inttance  o/' other  effects,  denotes  a  right  of  disposing  of  them  at 
pleasure  ;"  and  the  fact  oannot  be  altered  even  by  a  hundred  texts ;  there- 
fore the  valj<iity  of  a  ^ifb  of  land,  whether  inherited  from  aucestors,  or 
acquired  by  ^*e  (^oBor  himself,  bein?  admitted  because  the  incumbent  has 
ownership,  the  same  would  be  established  in  regard  even  to  the  whole  of  a 
man's  estate  ;  for  the  ownership  is  not  different. 

It  should  not  be  objected,  that  if  the  validity  of  the  gift,  as  tUduced 
from  ownership  alone,  cannot  bo  barred  even  by  a  hundred  texts,  then  gifts 
which  Nakbda  declares  void  (53)  would  be  valid  :  bat  if  the  nullity  o£ 
this  gift  be  established  from  the  sense  of  the  words  "  not  given,"  the 
invalidity  of  that  gift  may  be  estahlbhed  from  the  sense  of  the  words 
"  what  may  not  be  given ;"  and  the  expfession  used  in  the  text  of  YijKTA- 
WALCTA,  signifying  disqualification,  the  invalidity  of  the  gift  may  be  esta- 
blished, as  it  is  a  gift  by  a  person  not  entitled  to  aliene  such  properly/  :  in 
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regard  to  whnt  hai  descended  from  an  anceator,  VHiHARPiTi  will  be  quoted 
for  the  validity  of  the  gift,  if  made  with  the  osnent  of  the  cohein  {18,  4). 
It  18  ordained  by  YIjuiawalcia  and  NIbbda  (53  and  94),  tiiat,  Irt 
certain  caiex,  the  act  is  iuvalid  or  null,  and  it  Ib  proper  to  establish  the 
invaliditj  of  auch  gifts :  but  the  term  "  what  may  not  be  given,"  shons  a 
moral  offence,  else  ''  what  may  and  may  O'jt  be  given,"  would  not  be  sepa- 
rately propounded.  The  text  of  VrIhabpati  signifies,  tha:  the  gift  haa 
validity,  because,  boin^  made  by  one  not  suspected  of  being  influenced  by 
Inat  or  the  like,  it  is  excluded  from  the  number  of  void  gifts  ;  and  because 
there  is  no  objection  to  its  validity,  since  it  is  not  the  act  of  a  pereou  of 
unaouad  mind. 

Be  it  anyhow  in  regard  to  the  whole  of  a  man's  estate  acquired  by 
himself,  but  the  gift  of  what  has  descended  from  an  ancestor,  by  a  man  who 
has  a  sou  Uvimg,  is  void,  because  he  has  not  independent  power  over  that 
property ;  for  NXbzsa  declares  null  a  gift  made  bj  one  who  is  not  on  in- 
dependent omwr;  and  the  law,  quoted  \ij  VicHESPATi  BHATrioHASTA  and 
Baqbuhahdam*,  declares  a  father  not  to  be  independent. 

15. 
Smrta : — While  tbeeldest  brother  lives,  the  rest  are  not  independent ; 

but  seniority  is  founded  both  on  virtue  and  on  age ; 
2.    All  subjects  are  dependent,  the  king  ndone  is  free :  a  pupil  is  de- 
clared dependent ;  freedom  belongs  to  bis  teacher : 
S.     All  wives,  sons,  slaves,  and  unmarried  girb  are  dependent:  and 
a  householder  is  not  UDCODtroUed  in  regard  to  what  has  descended 
from  an  ancestor. 

4.  An  iniant  (siixi),  before  his  eighth  year,  must  be  considered  as 
similartoa  childin  the  womb ;  hat  a  youth  or  adolescent  (pdgetuJa) 
is  called  a  minor  until  he  has  entered  bis  sixteenth  year : 

5.  Afterwards  he  ia  conndered  as  acquainted  with  a£fairs,  or  aduU  in 
law,  and  becomes  independent  on  the  death  of  both  parents ;  but, 
however  old,  be  is  not  deemed  independent  while  they  live.* 
TIm  infennce  is  wrong  ;  for  these  texts  do  not  propound  a  dependmce 

invaUdating  civil  acta.  Tbe  sense  of  the  text  ia  this :  while  the  eldest 
hrothor  Uvm,  (eldest  in  aee  if  all  be  equally  virtuous,  or  younger  in  age  but 
endued  with  qualities  fitted  for  the  support  of  the  bmilj,)  tbe  net  of  the 
brethieo  should  not  give,  b>^I1,  or  aliene  at  pleasure,  any  part  oftMe  almte, 
without  his  consent :  the  reason  U.  that,  since  they  are  maintained  by  bis 
abibties,  a  gift  or  alienation,  which  may  weaken  his  power  to  wtmimtmim  tbem, 
would  be  immoral.  All  subjects  nsiding  with  tlie  kind's  assMt  on  lani 
owned  by  him,  ara  oecnpted  in  th«  acquisition  of  wealth  ;  with  his  assent 
they  may  posMSS  land ;  and  if  it  be  seiied  by  another,  the  king  will  compel 
him  to  teetora  it :  therefire  it  is  proper  that  they  should  make  gifts  or  sales 
with  his  assent.  As  l*mg  as  a  puptl  resides  with  his  teacher,  he  <b<mld  aoi 
tnwt  eat  withoot  his  order,  £sc«aK  it  it  kit  duty  tu  please  bis  teacher  :  tfaas 

*  CiM  la  this  BhiM  vitbMl  tk  auw  of  ttw  ontlnr ;    b«t  the  Oatm  first  nma  >r> 
«M*>d  ■■  NIbsm*),  te  tW  tkiri  utkla  ol  IW  bko^  uctka : 
Aal  few  CAniiAKA  ia  B»A  L 
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h  is  recorded  in  the  Itahdbhdrata,  that  Upimanya  became  blind  from  eat- 
ing leaves  of  Mclepias,  when  forbidden  to  take  food.  A  student  should  not 
make  a.  gift,  sale  or  oUier  alienation,  withoni  ttis  teacher's  penniBBion-  Un- 
married dangbters,  Hud  other  members  of  the  family,  are  depeadent :  they 
can  do  nothing  without  the  consent  of  the  householder ;  for  the  master  of 
the  family  partakes  of  the  Tirtne  and  viee  resulting  from  the  acts  of  women. 
It  caonot  be  established,  that  a  gift  of  their  own  property,  by  these  persons, 
is  invalid  without  the  assent  of  their  respective  snperioTB :  nor  does  any  cue 
say,  that,  while  there  is  a  teacher,  the  stDdent's  gift  of  hie  own  paternal  pro- 
perty is  iuTalid  without  the  asseut  of  the  preceptor.  Similarly,  therefore, 
a  ^t  made  by  a  householder,  though  he  have  sous  living,  b  valid  without 
their  assent,  for  it  would  be  irregular  to  assign  several  raeaninga  to  the  word 
dependent  under  the  same  head  :  but  it  is  forbidden  to  give  away,  without 
the  assent  of  the  sons,  property,  whether  moveable  or  immoveable,  which 
has  descended  from  the  paterual  grandfather. 

The  sense  of  the  lost  text  (15,  fi)  is,  that  the  act  of  a  mioor  nuder  the 
age  of  sixteen  years  is  invalid,  because  it  is  the  act  of  an  infant :  after  that 
age,  his  acta  are  v^d ;  but  it  is  necessary  that  he  shonld  take  his  father's 
orders.  If  it  be  said,  that  the  sense  of  the  text  is  this :  after  the  age  of 
sixteen  years  a  youth  is  independent  if  his  parents  be  dead  ;  to  prevent  the 
validity  of  a  sate  or  alienation  by  an  infant  under  the  age  of  sixteen  years, 
whose  parents  are  dead,  or  t^  a  youth  above  that  age,  whose  parents  are 
living,  two  conditions  ate  specified  ;  his  age  of  sixteens  years,  and  the  death 
of  his  parents  :  this  interpretation  is  denied  ;  for,  the  text  mentioning  that 
"  he  is  contidend  at  acquainted  with  a^rs,"  shows  him  qualified  for  civil 
affairs  in  hia  sixteenth  year,  and  independent  on  the  death  of  hia  parents. 
If  "  minor"  and  "  independent"  were  held  the  same,  then  NXeibda  would  not 
have  distinguished  a  minor  from  a  person  who  is  not  his  own  master 
(53,  2) :  therefore,  in  that  text,  "  not  his  own  master"  idso  denotes  want  of 
ownership,  not  merely  the  dependence  of  a  son,  slave,  or  the  like  ;  else  it 
might  be  objected,  that  a  gift  by  a  stranger,  not  enumerated  among  void 
gifte,  would  be  valid.  But  a  "  person  who  is  not  his  own  master"  has  been 
expluned  by  authors  "  son,  slave,  or  the  like,"  not  supposinf^  that  gifts 
might  be  made  by  strangers,  but  considering  the  possible  doubt,  whether, 
from  near  connection,  the  gift  or  a  son,  slave,  or  the  like,  be  valid. 

Dependence,  declared  in  this  text  (15),  ahowa  that  consent  should  be 
taken  :  consequeutly  a  gift  made  to  the  injury  of  ihe  family,  thereby  deprived 
of  subsistence,  ia  Tieverthehsf  valid,  and  the  receiver  may  dispose  of  the 
effects  at  pleasure ;  but  the  donor  commits  a  sin,  and  therefore  he  shall  be 
fined,  and  must  perform  strict  expiation.  Such  is  the  constniction  accord- 
ing to  JijrircAviHAMA,  and  maintained  by  many  OauHym  :  and  JiH6TA.VA' 
HAKA  remarks  on  this  point,  that  the  father  has  power  over  precious  stones 
and  other  moveaUes  inherited  from  the  grandfather  ;  and  that  it  does  not 
appear  immoral  to  give  away  immoveable  property  exceeding  the  subsistence 
of  the  family. 

If  it  be  alleged,  that  a  contract  mode  by  a  person  not  independent  is 
invalid ;  and  since  a  contract  mode  by  a  person  who  ia  not  his  own  master 
is  void  (•')4),  since  the  father  ia  not  independent  in  regard  to  what  has  des- 
cended from  the  grandfather,  therefore  his  contracts  in  general  being  in- 
valid, surely  his  ^ft  is  null :  a  contract  mode  by  a  younger  brother  receiving 
food  only,  being  invalid,  surely  his  gift  ia  null ;  as  contracts  made  by  such 
a  brother  are  not  allowed  by  the  wife,  so>it  ia  dedaied,  that  a  father  has  not 
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power  toAliene  the  whole  nf  his  immoveable  property  (13):  if  this  bo 
alleged,  it  roust  be  considered  that  "  not  independeot"  there  means  "  not  in 
hia  own  power"  (51) ;  and  a  contract  made  by  a  person  influenced  bj  lust 
or  the  like,  is  void  (63),  because  in  this  instance  there  is  such  a  want  of 
self-dnminiou,  and  that  want  of  self-oomiaand  prevents  voluntary  election. 
But  that  ia  not  the  case  with  a  father  in  regard  to  wealth  descended  from 
the  grandfather  ;  for  there  is  nothing  to  prevent  Ma  voluntary  action.  As 
for  the  instance  of  the  invalidity  of  a  contract  made  by  a  younger  brotiter 
receiving  food  only,  this  must  be  understood  of  a  case  where  the  younger 
brother  has  consented  to  tu^'eetion,  or,  from  minority  or  ether  causa,  ia  inca- 
pable of  proper  choice.  Therefore  this  text  (15,  1)  may  be  well  explained 
as  coinciding  with  that  which  directs  that  Uie  other  brothers  should  live 
under  the  eldest  brother  ;  and  theae  texts  having  been  otherwise  explwned, 
and  the  gift  of  wealth  inherited  from  a  grandfather  not  being  included  under 
the  title  of  Void  Qifts,  the  texts  of  YijHr&WALGT^  (13)  is  considered  as  a 
tnoral  prohibition  of  tuch  gifts. 

"  The  gift  of  a  man's  whole  estate  ia  valid  ;  for  it  is  made  by  the  owner ; 

"  but   the  donor  commits  a  moral  offence,   because  he   observes    not  the 

.    "prohibition."  The  Smritiidra. 

On  the  validity  of  these  gifts  two  opinions  are  set  forth ;  the  subject 
will  be  further  diacussed  under  the  title  of  what  may  be  given  (Section  II, 
Art.  I). 

In  fact,  men  waste  all  tbeir  estate,  and  even  their  persons,  on  the 
imlemnitia  at  the  birth  of  a  son  ;  but  from  the  text  whidi  expresses  "  a  wife 
is  a  friend  in  the  house  of  the  good,"  and  from  the  advantage  shown  in  Ae 
married  ttate,  greater  affection  ia  borne  to  the  wife  ;  the  maintenance  of  her 
and  of  others  being  therefore  requisite,  how  should  a  householder,  deatroying 
their  Bubsistence,  give  hia  whole  estate  to  another  for  civil  purposes,  unless 
be  be  insane  or  distempered  F  If  the  persons  entitled  to  subsistence 
be  not  esceaaively  vicious,  and  the  householder,  being  mad,  give  away 
hit  ataU,  the  donation  is  void  ;  for  a  gift  by  an  insane  person  is  enniQe- 
rated  by  Narbda  among  Void  Gifts  :  but  if  those  peraons  be  excessively 
vicioua,  they  forfeit  their  title  to  maintenance,  and  the  donatioa  may  be 
valid  even  according  to  Misra's  o|)inion.  But  if  he  make  the  gift,  thinking 
virtuous  persons  to  he  vicious  ;  then,  since  the  householder  conid  not  dis- 
tinguish right  from  wrong,  his  gift  b  not  valid.  The  whole  subject  should 
be  similarly  esamined  :  and  if  at  any  time  it  be  contested  whether  such  a 
gift  be  valid  or  null,  it  must  necessarily  be  then  determined  which  opinion  is 
best. 

If  a  king  give  the  whole  of  his  dominions  to  his  eldest  son  qualified  fgr 
the  empire,  fdthougli  his  other  aona  )>e  void  of  offence,  the  gift  is  valid, 
provided  it  be  the  act  of  a  prince  neither  insane  nor  otherwise  disqualified ; 
for  it  is  done  in  conformity  with  the  practice  of  former  kings  (as  shown  in 
sacred  and  popular  histories)  without  offence  on  the  part  of  the  other  sons, 
or  of  their  father.  Thus  Dbsarat'ha*  intended  to  commit  his  kingdom  to 
Baua,  in  the  presence  of  TaSisht'ha  and  many  other  Sages,  and  in  pre- 
sence of  the  citizens  at  large,  although  Bharata  aud  his  other  sons  were 
faultless  ;  but  afterwards,  eluding  RiifA  and  the  rest,  he  gave  his  king- 
dom to  Bhabata,  as  a  boon  to  CucfeTi.t  Even  now  it  is  seen  in  practice, 
that  entire  kingdoms  are  severally  held  by  one  prince,  although  he  have 
brothers. 

*Fifty-flAhDttlieBoluiaEe.         -  f  Wi&  of  DxtASAT'itA. 
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Some,  Temarking  the  kinEidom  of  A\6DHTi  was  not  divided,  hold  that 
Idngdoms  aie  indivisible  oa  the  Huthority  of  cusiom,  although  it  bo  not 
ezpreaal;  declared  in  the  text  of  any  Sage.*  Though  one  kingdom  may 
have  been  nndivided,  can  the  practice  be  grounded  on  the  Veda  ?  may  it  not 
have  been  some  costom  accidentally  eiiabUihed  }  Let  it  not  be  said,  that 
the  consecration  of  the  eldest  son,  to  the  eiclnsion  of  the  rest,  appears  from 
the  speech  of  Va&isbi'ha  in  the  Bamdyana  of  ViLHioi. 

"  Among  all  the  sons  of  IcsHWicUjt  the  first  born  is  king :  thou,  son 

"  of  Raqhu^:  are  fint  bora,  and  ahalc  this  day  be  consecrated  to 

"  the  empire. 
2,     "  This  prescriptive  law  in  thy  family  thou  canst  not  now  reject, 

"  0  son  of  Raohu  !   Rule  like   thy  father,  far  famed   prince,  the 

"  vast  empire  of  the-gem-produCing  earth." 

The  difficulty  is  removed  by  liraiting  this  rule  to  the  posterity  of 
ICBHwiou  ;  for  he  says,  "  among  the  sons  of  Icsbwacu,"  and  adds,  "  in 
thy  family."  Shortly  before  ihepcasage  quoted,  and  after  the  curse  pro- 
nmtnecd  by  JIbali,  VAgisBx'aA  says : 

"  JiBALi  knows  the  course  of  this  world ;  be  has  said  this,  wishing 

to  dissuade  thee." 

It  is  implied  by  this  verse,  that  the  Sages  utter  what  is  calculated  to 
dissuade  Kama  from  bis  intention  of  retiring  to  the  forest,  in  compliance 
with  hia  father's  commands.  It  may  therefore  be  said  that  the  speech  is 
adapted  to  dissuade  Haha  from  his  design  of  residing  in  the  forest,  and 
does  not  establish  an  xmivenal  law,  that  the  firat  bom  shall  take  the  king- 
dom. When  Kama  ascended  to  the  abode  of  Lacbhui,  hia  own  sons,  and 
the  sons  of  his  younger  brothers,  were  severally  coneecrated  to  different 
portions  of  the  empire :  now  Kaua,  wholly  wise,  and  the  instructor  of  man- 
kind, did  not  act  inconsistently  with  the  law. 

It  should  not  be  argued,  that,  among  the  descendants  of  Icehwagct, 
the  eldest  may  not  have  been  aluayg  consecrated  to  the  empire  ;  but  it  was 
practised  in  the  family  of  Bharata:§  thus  when  Pandd  retired  to  the 
forest,  his  kingdom,  governed  by  Dhb!tabashtra,||  fell  under  the  domina- 
tion of  DDBv6nHANA  ;  but,  recovered  by  Bhima,  and  his  brothere,  was 
enjoyed  by  Yddhisht'biba,  and  not  shared  by  his  brethren  :  therefore 
a  kingdom  is  indivisible.  But  the  inauguration  of  the  sons  of  Lacshhana, 
mentioned  in  the  Rdmdyana,  was  not  a  consecration  to  the  paternal  king- 
dom, but  to  new  dominons,  given  at  the  pleasure  of  the  donor,  and 
conquered  by  their  father :  thus  the  two  sons  of  Bhakata  were  consecrated 
kings  of  Qandhana,  conquered  by  Bharata  j  the  two  sons  of  SatqDgbna 
were  consecrated  kings  of  two  cities  founded  in  the  forest  of  JUadhu, 
which  had  been  conqnered  by  bATBtOBNA  ;  and  two  cities,  founded  in 
the  region  of  Carapafha,  were  given  to  the  two   sons   of  Lacshmana. 

•Thii  diftreedoii  ii  not  ■Itogether  miBplaced;  for  (lie  greAt  poBsewious,  called  Zemin- 
darie*  in  offlcul  langiuge,  weooniideredbf  modsm  SinAi  law7»i  u  tribubuy  priodpall- 
Uet:  and  it  might  seou  Deee«saiT  todetanninewhellwr  tiey  b«  alieoable  and  harMitabls  by 
the  same  nilM  with  other  lauded  property. 

t  SonofMairu,  udBratofthefiuaily  named  children  of  the  wm. 

J  Fifty-third  of  tb*  ■olai  race. 

i  Twsnty-Hconi]  of  the  lunar  noe,        ||  The  blind  elder  brother  of  Paksd. 
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The  younger  brother  of  RivA' and  the  yomigor  brothers  of  Yodhibht'uira, 
who  were  both  images  of  the  BUpreme  Ood  and  of  deities,  (the  Jint 
bom  to  slave  Ratana  ;  the  latter,  to  relieve  the  earth  from  the  burden  of  a 
muldtitde  oftyrant»;)  taaj  have  surrendered  sovereiga  power,  from  respect 
to  their  elder  brothers. 

It  is  said,  that  the  speech   of   Tddhibht'hisa    to    Aiunsi,   in    tho 
Uahdbhdrata,  is  delivered  with  cousldera^on  of  the  respect  dne  to  Abjusa 
and  the  other  brothers,  in  the  order  of  seaiority : 
"  The  brave  BhI ua-Sbha  is  worthy  of  dominion :  what  is  empire  to 

*'  me,  who  am  thua  unmaDned. 
2.    "I  cannot  bear  these  reproaches,  which  you  utter  in  wrath  :  let 

BhI  UA  be  king ;  I  wish  not  to  live,  0  Hero !  depressed  as  I  now  am." 

In  answer  to  the  objection,  how  can  Tdcbisht'hira,  speaking  from 
his  own  afQiction,  be  affirmed  to  respect  Arjuna  as  nezt  in  seniority  P  It 
is  added,  ^at  he  acknowledged  it  on  account  of  hb  dqection  at  his  owa 
unfitness  for  war;  and  there  is  no  intention  of  denying  the  seniority  of 
Arjuna  :  accordingly  the  consecration  of  the  five  sons  of  YatAti,*  an 
ancestor  of  Bbarata,  is  mentioned  in  the  JSeritiania  ;  and  the  consecration 
of  other  princes,  both  in  this  and  other  families,  is  also  menlioned  in  the 
Berivania  and  other  works  :  such  were  NbIoa,  Nara,  Obimi,  Sovbata  and 
Sivi,  sons  of  USikaba  ;  Vb&hadabbha,  Sdbira.C^ata,  and  Masba,  sons 
ofSivijt  and  MtrnoALA,  SrInjata,  YRiEAnisHn,  Yavikaba,  and  Cbihi- 
lXbwa,  sons  of  VItaswa,  and  samamed  FAHOniLA.  The  inference  is  de- 
nied ;  for  there  is  no  proof  that  a  partition  was  made  of  their  paternal  king- 
doms :  and  it  is  difficult  to  establish  the  great  respect  shown  by  LicSQiiA' 
v/l  and  the  other  brothert  of  Raua,  by  Bbiua  and  other  hroihera  of  Yud- 
hibht'hira,  by  DnHslsAHA  and  other  brothers  of  Di;bi6])Bana,  and  by 
all  others  similarly  eircvmitanced.  If  Bhima,  Abjdita,  and  the  rest, 
through  respect  alone,  surreudered  the  empire  to  which  they  were  entitled, 
why  did  they  not  yield  their  common  wife  Dbaopadi  to  Yudhisht'uiba 
alone  P 

Bnt,  in  fact,  a  kingdom  should  be  divided  among  virtaoua  brothers,  able 
and  willing  to  protect  it;  for  Sages  have  not  inserted  kingdoms  under  the 
title  of  indivisible  property.  It  does  not  become  men  bom  in  these  days  to 
imitate  the  conduct  of  RAma,  YiTDHrsHT'EiBA,  and  others,  who  were  endaed 
with  immeasuabie  strength,  courage,  self-command,  virtue  and  knowledge, 
and  were  attended  by  VaEisbt'ha  and  other  Sages.  The  speech  in  Uie 
RdmdyaTM,  ("  among  all  the  sons  of  losHWlctr,  the  first  bom  is  king,  Ac") 
is  adapted  to  dissuade  Haua  from  retirement  in  the  forest ;  for  ^atruohha 
divided  and  gave  to  hia  sous  the  kingdom  which  he  acquired  in  the  forest 
of  Ma^hu. 

Let  it  nob  be  objected,  that,  were  it  bo,  VaSisht'ha  would  be  a  liar  .- 
for,  adverting  to  the  fact,  that  the  first  happened,  in  all  previous  instances, 
to  be  consecrated  to  the  empire,  he  mentions  that  fact,  &9  it  is  not  express- 
ly declared  that  the  sons  of  UfilN aba  received  the  paternal  kingdom,  so  it 
is  not  declared  that  they  received  any  other  than  the  paternal  dominions. 
Consequently,  there  is  no  proof  that  a  kingdom  is  indivisible :  but  those 
who  are  qufJified'to  govern  the  realm,  receive  kingly  power  ;  and  those   who 

*  Fiftli  ct  the  lanar  nee. 

t  Desnadonts  of  Akd,  wm  of  Fdrc,  and  to  vhom  the  north  -w—  illotled  by  that  prince. 
In  tbe  Bhdsavata  tmx  tonj)  of  UIinaka  m  named,    S'lVA,  Yarma,  S'ahi,  nut  Sacsha. 
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have  great  quklifioatioos  abnudon  the  paternal  dominions  end  oonquerother 
realms,  kiut  do  not  re-assume  the  hereditary  empire.  The  government  of 
the  realm,  the  proteetion  of  subjects,  and  the  payment  of  tribute  by  modern 
princee  nubject  to  a  paramount  sovereign,  may,  in  this  view  of  the  settled 
usage,  be  determined  with  little  exertio'/i  of  intellect. 

We  infer  from  a  passage  of  the  Adhi/dtma  Samd^ana,*  "  a  son  wJu>  ohejft 
not  hit  father  is  dirt,"  and  another  of  the  Sri  BlU^avala,  "  it  is  thy  father's 
command,"  that  the  sou  who  refusex  his  assent  to  the  father's  gift  of  chat- 
tels, shall  be  restrained  from  such  perverse  conduct ;  niir  is  it  questioned 
hilt  be  may  have  some  share  of  the  paternal  efTeots.  However,  the  histoiy 
of  kingdoms  shows,  that,  to  the  excluBion  of  thb  son,  one  eminently  endued 
with  the  virtue  of  justice,  and  other  eicellenoiea,  is  entitled  to  the  royal 
authority.  If  the  maxim,  that  a  kingdom  is  indivisible,  be  not  deduced 
from  collectioim  of  law.  Gtill  the  kingdom  would  with  difficulty  be  taken  by 
sll  the  brotliers.  Thus  S6haca  descended  from  the  Panchua,  had  a  huD> 
dred  sons ;  and  Dbufadi,  son  uf  Pbishata,  the  youngest  of  those  sons,  is 
mentioned  ss  king  in  tlie  Eerivania  :  uf  the  rest  not  even  the  names  are 
recorded.  In  tlie  Bdt>iat/a»a  of  VIluici,  CAictri  thus  addresses  Makt'ha- 
■A,  dixtreesed  at  hearing  the  inten(Ud  consecration  of  RIma  : 

"  In  RiXA  there  is  nothing  inauspicious,  nor  is  there  malevolence  in 
"  his  great  aoul :  have  no  appvehensions,  therefore,  hearing  of 
"  Raha's  coiiseciation. 

S.  "  A  hundred  years  afler  RiHA,  Bharata  'shall  surely  ohtaiu,  in 
"his  turn,  the  kingdom  of  his  ancestors." 

Here  is  intimated  the  regular  saccegsion  of  brothers  to  the  kingdom  of 
their  ancestors,  nor  their  partition  of  the  realm.  Bad  »he  seen,  or  heard  of, 
the  partition  of  kingdoms,  she  would  require  for  Bbarata  a  share  of  th» 
dominions,  not  regular  succession  to  the  whole.  It  is  evident  that  kingdoms 
in  general  were  then  indivisible. 

Immediately  after  the  passage  quoted  Mant'haba  replies ; 
"If  lUoHAVAfbe  king,  his  son,  and  after  him  another, and  again 

"  another  decendant  will  ba  kings." 

2.  "  (jAiC^Tf  I  Bhakata  will  be  excluded  from  the  royal  race.  All 
"  the  sons  of  kings  do  not  remain  in  obedience  to  the  eldest : 

3.  "  But,  of  many  sons,  one  only  is  consecrated  to  the  empire.  If 
"all  were  kings,  it  would  be  the  highest  injury: 

4i.  "  Therefore,  spotless  beauty,  kings  commit  the  affairs  of  govern* 
"  ment  to  their  eldest  sons,  or  to  others  more  virtuous. 


Mhar  ;  I  TooJd  d 
I  wonld  relinqaiB) 
ha  vlu>  dow  Ml  wl 
ia  mi*  at  dirt." 


ink  ieahy  poimn ;  I  would  foimko  ror  wife  Btrl  or  my  mother  Ctvtihi ; 
the  smpire.  He  who,  Dnbiddan,  AiMIb  his  bther'*  fiA,  i*  Bnt  of  Mnii  ; 
en  commanded,  hotdi  •  middlt  rank ;  he  who,  thongh  bidden,  otanpliM  not, 

IoBAma, 
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B.  "  Doubtless  they  consecrate  to  the  empire  the  eldest  by  birth  or 
"£cce^nce,arKl  never  commit  the  entire  kingdom  to  his  brothere." 
la  answer  to  the  au]ipotiitioa,  that  Bhar&ta  mi<;ht  aucceeil  after  a  hun- 
dred years,  she  naye,  "  if  Haohava  (meaning  Kaua)  be  king,  faig  aoQ  and 
remoter  decendants  will  succeed;  there  will  be  no  room  fortbeinaaguntion 
of  Bhaoata  ;  consequently  thou  arreiit."*  By  this,  CAic&ii's  Buppoeitian 
is  not  confirmed  ;  on  tke  contrary,  the  title  of  the  middle  brother  to  ancoeed 
after  the  death  of  bis  elder  brother,  although  he  leaTe  a  son,  which,  from 
what  CAlctYi  hud  said,  might  have  been  inferred  as  founded  on  aoriptiire,  is 
refuted.  "  The  euccesaion  of  Hama's  posteritj  will  eichide  Bhabita  :" 
that  is,  nooneof  the  decendarts  of  Bharata  will  belting.  If  Bear  at  a, 
obeyin<;  UAma  b«  supported  by  him  like  a  son,  «-ill  he  share  the  empire, 
or  ultimately/  obtain  the  whole  ?  lu  answer  to  this,  it  mii^ht  be  asked,  do 
all  the  BODS  of  kings  obey  the  eldest?  In  fact  they  do  nut :  therefore 
BBABATAwill  not  long  remain  in  obedience  to  RAka  ;  nor  will  he  be  allowed 
to  share  the  empire.  "  Evm  among  many  rods,  une  only  is  consecrated}" 
that  is,  all  the  sons  do  not  Rbare  the  empire  :  how  then  should  a  brother 
obtain  a  share  after  the  eldat  ha*  gained  pouetiion  of  the  nhole  f  Usatte, 
not  the  tioripture,  ia  the  ground  of  consecratiniir  one  son  only.  This  she  in- 
timates in  the  third  varte  :  it  would  be  an  injury,  if  all  were  consecrated  ; 
that  is,  the  empire  would  be  impaired  by  division,  or  strife  might  arise 
between  the  brothers,  should  they  r>^side  in  separate  dominions.  Therefore, 
"  kings  commit  the  aifairs  of  government  to  the  eldest  son."  May  not  the 
middlemost,  or  other  son,  be  inaugurated  1  Since  the  eldest  bod,  being  first, 
cannot  be  passed  over,  his  consecration  is  directed  ;  but  if  he  be  vicions, 
another  son,  who  is  virtuoiii>,  may  obtain  the  kingdom  :  consecration  to 
empire  is  thag  shown  ;  therefore,  the  adds,  the  eldest  son  of  Kama,  and  not 
Bbabata,  will  obtain  the  empire. 

It  should  not  be  objected,  that  the  speech  of  Maitt'hara  is  intended  to 
excite  discord,  and  is  no  anthority.  Such  a  disposition  would  not  be  excited 
in  tAemtntfo/' a  bearer  by  the  suggestions  of  a  person  speaking  inconsistent- 
ly with  the  reaaon  of  tlie  law,  with  express  ordinances,  and  with  received 
us^e  :  it  may  be  affirmed,  that  the  speech  of  Mahx'haha  is  not  inconsistent 
with  these  three.  It  is  consistent  with  the  reason  of  the  law  ;  for  she  shows 
the  argament  of  it :  and  it  is  consistent  with  settled  usnge  ;  for  VaSisht'ha 
subsequently  declares,  that,  "  among  all  the  sons  of  IcBswAcn,  the  first  bom 
is  king  :"  and  the  doubt  above  mentioned,  whether  the  declaration  of 
VaIisht'ha  he  restricted  to  the  pcnterity  of  IcshwXod,  is  obviated  by  the 
general  assertion  of  Mant'haba. 

It  should  not  be  objected,  that,  were  it  so,  the  allotment  of  a  divided 
kingdom  to  the  two  sons  of  Satruobna  would  contradict  that  assertion  :  and 
it  would  be  inconsistent  with  an  express  ordinance  (Book  Y,  v.  366)  ;  for, 
in  the  want  of  express  texts  of  law,  partition  by  a  father  oui;ht  to  be  made 
in  the  same  mode  with  partition  among  heirs.  If  no  contradiction  be  appre- 
hended, there  ia  nothing  to  prevent  partition  :  and  the  reason  of  the  law 
has  more  authority  in  judicial  procedure  than  the  letter  o/*  express  ordinan- 
ces. Thus  M  iSRA  says,  "  civil  law  is  indeed  foonded  on  reason,  not  on  re- 
velation ;"  that  ia,  he  does  not  lay  much  stress  on  the  V&da  in  judicial 
decisions,  (for  a  text  of  the  Veda,  on  partition  by  a  father,  is  preserved  by 
Baudhataka  ;)  but  establishes  the  superior  authonty  of  the  reason  of  tiiS 
law,  in  comparison  with  the  /«tf«ro/' express  ordinances. 

*   This  glues  is  lomewluU  abridged  from  the  ori^asL 
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Some  eEp)&ta  the  aecond   verse,  "all  the  sons  of  kings  do  not  retaiti 
life,  when  the  eldest  brother  temaios  :"  and  they  quote  the  remainder  of 
Hast'ha&a's  cpeech, 
"RiMA  and  LA.CSHHANA.  are  closely  united  in  mutal  friendakip 

"  their  brotherly  affectiuD,   like  the  unUm  of  the  ttidn  sons  of 

"  ASwiNi,  is  known  to  the  world* 

2.  "  RXUA,  therefore,  will  in  nothing  injure  Lacshuaha  ;  but,  doubt- 
"  less,  he  will  injure  Bharata 

3.  "  Thy  iion,  therefore,  most  hasten  to  the  forest  from  thy  mother's 
"  house :  such  must  be  his  fate." 

"  RIha  does  not  regard  Bearata,  aa  he  does  Lacbhiuha  :  the  life  of 
"  th;  80D  (now  rfAiding  in  bis  maieriiai  grsudiTi other's  Louse)  will  there- 
"  fure  ba  attempted  by  Bama,  when  he  lias  obtained  the  empire  ;  and,  to 
"  save  his  life,  Bhabata  must  retire  to  the  forest."  This  they  hold  to  be 
implied  bj  this  Kpeech.  But  that  eipositiou  ia  wrong;  for  it  would  lie  a 
Tain  repetition  of  what  had  been  already  said,  and  would  he  spoken  without 
cause. 

Therefore,  should  a  father,  hearing  these  iostiinces  from  the  Fitrdnas 
and  other  works,  commit  the  kingdom  to  his  eldest  or  other  virtuous  son, 
the  gift  must  necessarily  be  considered  as  valid,  entn  according  to  the 
opinions  of  Misra  and  others  ;  there  ia  no  difficulty  in  asserting,  that  the 
ntillity  of  gifts,  as  mentioned  b;  them,  supposes  cssea  other  than  the  gift  of 
a  kingdom  ;  for  a  different  practice  in  respect  of  royal  succession  is  men- 
tioned iu  the  Rdn&yana. 

Should  he  commit  the  kingdom  to  his  daughter's  son  or  other  Temote 
heir,  although  his  own  son  be  void  of  offence,  tlien  indeed  it  should  be  deter- 
mined as  is  proposed  ;  but,  if  he  make  a  provision  for  the  support  of  his 
other  son«,  and  give  his  kingdom  or  other  Jsncjed  property  to  one  son,  then 
the  gift  is  valid  according  to  all  opinions ;  for  his  familj  is  not  tkerebi/ 
deprived  of  aubsiatenoe.  It  is  not  proper  to  assert  that  he  who  has  power 
to  give  away  the  person  of  bis  son,  has  not  power  to  give  away  immoveable 
property  without  the  assent  of  his  son. 

If,  making  a  provision  for  sons  void  of  offence,  he  give  his  kingdom  to 
bis  daughter's  son,  or  to  a  stranger,  what  ie  the  rule  in  that  case  P  The 
gift  even  of  a  kingdom  is  valid,  as  it  is  of  other  landed  property  ;  for  no 
ifiecial  prohibition,  nor  any  such  usage,  is  fonnd  in  regard  to  kingdoms. 
But  no  father,  wbo  disliiigiiishes  right  from  wrong,  would  be  so  dbposed.    ■ 

If  a  king  paramount,  viewing  the  instances  of  kingdoms  given  by  n 
father  as  abovemen  tinned,  give  the  whole  kingdom  to  one  brother,  without 
intending  an  injury  to  tite  rest,  he  oommita  no  offence,  for  he  is  equal  to  a 
father.  But  if  the  father  die  afler  giving  away  his  kingdom,  and  the  king 
paramount  direct  that  it  should  be  disposed  of  according  to  law  ;  in  this 
ca«e,  it  does  not  appear  consistent  with  the  reason  of  the  law,  that  one 
brother  should  take  the  whole,  without  the  assent  of  the  rest. 

What  is  the  "  subsistence  of  the  family,"  speaking  of  the  sons  of  kings  ? 
As  much  as  each  consumes  in  food  and   apparel :  not  merely  enough  to 

*  LitenUy,  ''  '      ~  "      ~ 
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aapport  life ;  for,  ft  man  retiring  to  the  forest  mHy  support  life  DpoD  leavea, 
roota,  frQit,  and  the  like  ;  and  the  subsistence  of  the  fmnily ,  mentioned  hy 
all  Sages,  would  be  uameaoing.  But,  should  another  of  the  king's  son  as;, 
*<  needing  ss  muoh  food  and  as  nmcb  raimeut  as  tliis  anointed  brother,  I 
give  as  much  to  the  poor  and  belple^a  :  these  wauts  cannot  be  supplied  out 
oftii&t  appanage  ;"  his  claim  should  nob  be  admitted  by  the  pammount :  no 
other,  not  even  bis  father,  can  be  equal  to  that  eoiueeraUd  brother  ;  fur  the 
law  admits,  that  a  Hng  u  a  portion  of  the  divinity  of  Jndka  and  other 
deities ;  and  royalty  obtains  much  reveretice.  Even  Brdhnumiu  pronounce 
the  praises  of  kings  :  Srdkmavas  revi^rend  themselvea,  even  in  the  sight  of 
deities ;  for,  to  theni  are  duties  committed  ;  to  tliem  are  the  f^edaa  intrusted  ; 
and  to  them  is  great  favour  shown  by  the  supreme  Huler,  beosuse,  contemn- 
ing riches,  they  accept  a  subsistence  on  atrag  alone,  in  subjection  to  «thers. 
Thus,  in  the  Sri  Bkdgavata,  Crishna  asys  of  SiBACUA  and  the  rest : 
"  Sb(,«  for  whose  momentary  regard  others  perform  aaaterities, 
deserts  not  tne,  (though  I  need  her  not,)  because  I  acquire  merit 
from  respect  ehmon  to  these,  the  dust  of  whose  lotos-like  feet  is 
holy,  and  who  instantly  remove  every  foulness. "f 
Though  some  modem  priests  are,  in  a  certsin  degree,  lessened  by  their 
misconduct,  still  great  respect  should  be  shown  to  them,  in  bononr  of 
former  generations  ;  and  because  it  is  caid  l>y  a  deity  in  another  Purina, 
"  a  Srdhmana,  Itamed  or  nnlearned,  is  my  body  :"  it  is  not  proper  that  one 
botmd  to  respect  should  notice  the  faults  of  a  person  to  whom  reverence  ia  due. 
From  appreheni>i5u  of  offending  very  great  persons,  it  is  not  ktre 
examined  whether  some  modem  princes,  who  are  not  independent  in  the 
government  of  their  subjects,  but  merely  employed  in  levying  the  revenue 
of  the  paramount,  should,  or  should  not,  be  acknowledged  as  kings. 

16. 

YAjhtawilcta  : — In  distress  for  the  mavtitenance  of  the  family, 

property  may  be  given  away,  except  a  wife  or  a  son  :  but  not  the 

whole  of  a  man's  estate,  if  he  have  issue  living ;  nor  what  he  has 

promised  to  another. 

What  has  been  promised  to  one  person  in  this  form,  "  I  will  give  it  to 
thee,"  may  not  be  giren  to  another:  but  if  the  prior  promise  was  made  to  a 
person  not  legally  capable  of  receiving  the  gift,  that  it  may  be  given  to 
another  ;  for  a  text  (47)  shona,  that  there  is  no  danger  in  withholding 
what  has  been  promised  to  ft  person  incapable  of  reoeiving.  It  is  observed 
in  the  Setndeara,  on  tbe  text  quoted  (47),  that  want  of  religioua 
qoalifioation  incapacitates  for  the  receipt  o/ gifts:  this  will  hereafter  be 


What  is  the  rule,  if  a  man  5ive  to  one  what  he  has  promised  to  another  ? 
UiSBA  Bays,  every  gift  of  what  has  been  promised  is  invalid.  This  should 
be  examined  ;  for,  whence  is  it  deduced  %  It  it  laid,  from  the  texts  of 
TIjktawalcta  and  others  (16,  &c) :  but  tbe  obvious  meaning  of  these 
texts  forbids  the  gift,  as  it  does  the  donation  of  a  wife,  a  son,  and  so  forth  : 
and  MisBA  himself  aaya,  that  dvil  law  is  founded  on  reauon ;  in  proof  of 
which  the  Uxt  of  YbIbasfati  is  quoted : 


*  Alniiiduica,  oi 
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17. 

V^HASFATI : — A  decision  must  not  be  made   solely  by   having  re- 
coarse  to  the  letter  of  written  codes :  since,  if  no  decinion  were 
made  according  to  the  reason  of  the  law,*  there  might  be  a  failure 
of  justice. 
And  here,  effects  Tolnnttrily  promiBed  by  the  owner  not  immediatel]/  be- 

comiD);  the  property  of  ftoother,  the  reason  of  the  law  ia  not  applicable. 

Should  it  not  be  eatablbhed,  that  there  is  no  independence  in  regard  to 
what  has  been  promised  ;  and  thus  the  ^ft  is  null,  because  it  is  made  by  a 
person  who  is  not  uncontrolled  F  No  ;  for,  in  that  instance,  want  of  inde- 
pendence is  not  proved  :  the  obvious  sense  of  the  texts  of  YijNXAWA.LCT& 
and  others  merdy  forbids  the  gift ;  and,  in  the  title  of  void  gifts,  want  of 
independence  denotes  want  of  ownership. 

It  is  a^ued,  that,  from  the  term  "  not  his  own  ipaster,"  in  the  title  of 
void  gifts,  it  is  not  understood  that  he  is  not  owner ;  but  wherever  the  term 
"  want  of  independence"  is  technically  employed,  every  gift  by  such  a  person, 
who  is  not  owner  of  the  chattel,  is  void  ;  for  the  text  of  Mmir  and  Yamji 
declares  null  such  a  gift  or  ule  made  by  any  other  than  the  true  oumer 
<Cbap.  II,  V.  27) ;  and  sold  ia  employed  in  tiie  text  of  NiszDA  (Chap,  II, 
T.  36)  in  the  comprehensive  sense  of  gjven,  or  otherwise  aUened.  Even  a 
gift  of  his  oun  paternal  estate,  by  a  pupil  residing  in  the  family  of  his 
teacher,  may  be  void ;  or,  if  his  want  of  independence  in  regard  to  his 
patrimony  be  not  admitted,  and  a  gift  or  alienation  of  wealth  acquired  by 
himself,  or  otherwise,  be  tben  made,  by  a  son  whose  father  is  living,  without 
the  assent  of  the  father  or  other  mftrior,  some  part  of  Misaa's  opinion 
should  be  admitted,  though  contrary  to  the  opinion  of  Jiu£T&viHAHA  :  and 
aa  for  what  has  been  said,  that  want  of  independence,  in  respect  of  what  has 
been  promised,  ia  not  proved  ;  evea  that  is  not  established  by  die  text  of 
YiJNXAWALCTA  and  others :  thus,  if  he  be  independent,  how  should  he  be 
fined?  The  amercement  Tor  a  gift  of  what  has  been  promised  to  another, 
proves  his  want  of  independence ;  it  is  not  consistent  with  conunon  sense, 
that  a  man  should  be  fined  whu  gives  that  in  respect  of  which  he  is  uncon- 
trolled :  neither  his  want  of  ownership,  understood  from  the  term  "  want  of 
independence,"  but  subjection  to  anoliier  ;  and,  in  the  dictionary  of  Ameka, 
independent,  or  his  own  master,  is  opposed  to  dependent,  or  subject  to 
another  :  in  like  manner,  a  gift  of  female  property  by  a  wife,  wi^out  tiie 
assent  of  her  husband,  is  not  valid ;  but  the  gift  of  female  property  by  a 
wife,  on  a  general  permission  to  give  presentt,  is  valid  ;  it  is  not  required 
that  the  number  or  quantity  be  specified  :  but,  for  a  g^ft  of  her  husband'a 
property,  it  is  requisite  that  the  number  or  quantity  be  specified  in  this  form, 
"  give  so  much  wealth  :"  this  dtstinctiou  does  eiiiit ;  yet  the  term  "  eiclmive 
dominion"  is  applied  to  female  wealth  ;  or  the  woman  has  exclusiTe  dominion, 
as  declared  by  the  text,  "  the  absolute  exolusive  dominion  of  women  over 
nuptial  gifts  is  perpetoally  celebrated :"  and  the  same  law  is  applicable  even 
to  other  persons,  who  are  teclinically  described  as  "  subject  to  control." 

All  tbia  argument  is  contradicted,  for  even  MisRi  does  uot  proceed  to 
BO  great  a  length  in  r^;ard  to  the  separate  properly  of  a  woman  ;  and  gifts  of 
thoj  own  effects  by  subjects  wiUiout  the  assent  of  the  king,  and  by  younger 

•  OrMMnfMf  ItimmmBrMuMft;  (w  die  word  TikM  sdinita  both  Notei, 
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brothers  without  the  assent  of  the  eldest  brother,  »re  seen  in  hundreds  of 
iDstancee. 

Therefore,  should  a  man  give  to  one  whnt  he  has  promised  to  another, 
the  last  donee  shall  obtain  the  effects  ;  but  the  king  shall  impose  an  amerce- 
ment on  the  donor.  It  is  not,  however,  expTessl}r  ordained,  that  an  equiva- 
lent shall  he  given  to  the  person  to  whom  the  promise  was  made.  If  the 
first  promise  be  made  for  civil  purposes,  and  the  thing  be  afterwards 
given  for  religious  uses,  what  is  the  law  in  that  ca«e  I  Tbo  answer  is, 
I^inEDA,  premising  gifts  for  civil  purposes  (2,  2),  and  declaring  unalienable 
what  has  been  promised  to  another  (4,  2),  merely  forbids  the  giving,  for 
such  purposes,  what  has  been  promised  to  another  :  it  follows,  that  there  is 
no  offence  in  such  a  gift  for  religions  uses,  and  that  the  gift  is  valid.  Bat, 
iu  fact,  should  a  man  fraudulently  give,  For  religious  purposes,  what  has 
been  promised  (o  another,  alLhoogh  he  have  other  effects  proper  to  be  given, 
and  do.not  satisfy  the  person  to  whom  the  promise  was  made,  it  is  conaisteiit 
with  common  sense  that  he  should  be  amerced.  This  will  be  further 
examined  in  another  place. 


Sect.  II. — Oh  Alienable  Property,  and  on  Valid  or 
IiTevocable,  and  Invalid  or  Void  Gifts. 

Abt,  L — On  Alienable  Vroperty. 
18. 
VbIhasfati  : — A  man  ra&y  give  what  remains  after  the  foodand  cloth- 
ing of  his  family :  the  giver  of  more,  wAoIeavesAis/amiJ^TiaietiaTui 
unfed,  may  taste  honey  at  first,  but  shall  afterwards  find  it  poison. 

2.  Of  houses  and  of  land,  acquired  by  any  of  the  seven  modes  uf 
acquisition,  whatever  is  given  away,  .should  be  delivered,  distin- 
guishing h/nd  as  U  ivde  left  by  the  father,  or  gained  by  the  occu- 
pier himself: 

3.  At  his  pleasure  he  may  give  what  himself  acquired;  a  pledge 
must  be  disposed  of  by  the  law  of  pledges,  or  swbject  to  redemp- 
tion ;  but  of  property  acquired  by  marriage,  or  inherited  from  an- 
cestors, not  eveiy  gift  subsists.* 

4.  Sut  if  what  is  acquired  by  marriage,  what  has  descended  from  an 
ancestor,  or  what  has  been  gained  by  valour,  be  given  with  the 
aHsent  of  the  wife,  of  thecoheirs,  or  of  theking,  thegift  has  validity. 

5.  Heirs  have  a  lien  equally  on  the  immoveable  heritage,  whether 
they  be  divided  or  undivided ;  and  a  single  parcener  has  no  power 
to  give,  pledge,  or  sell  the  whole. 

The  last  text  is  attributed  to  Vtasa  by  JiufiTAVAHAtiA ;  and  ktrt» 
Baghunakdaha  follows  him.  What  exceeds  the  food  and  clothing  required 
by  the  members  of  the  family,   who  are  entitled  to  maintenance  as  above 


*  Acooidiiig  to  another  InterprstatioD,  "  (h«  whole  aught  in 
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msntioned,  may  be  giveu  away.  Otherwise,  the  ramily  wdntinir  food  and 
cluthiug  in  eonarguence  of  more  being  given,  the  donor's  cnduct  i*  uut 
TirtuouB. 

"  There  is  bid  in  th<;  gift  of  what  does  not  exceed,  and  vii-tne  in  the  gift 
of  what  does  exo-ed,  tkeproptr  food  and  clotkinp  of  the  family."       Mibra. 

It  U  intimated,  that  vhat  does  not  exceed  the  mainteireoce  of  the 
family,  should  not  be  giien  awav,  even  fur  religious  purposes;  but  it  is 
also  intimated,  that  the  gift  of  what  rihould  be  appropriated  to  the  food 
and  clothing  of  tlie  family,  is  valid,  "  The  giver  of  more  may  taste  honey 
at  first  :"  by  thin  it  is  intimated,  that  bliss  is  at  first  obtained  ;  thence 
it  follows,  that  the  religious  purpose  ia  accomplished  ;  and  that  purpose 
cannot  be  accomplii^hed  unless  the  girt  be  valid :  therefore  the  gift  ap- 
pears to  be  valid. 

In  the  Smfitiidra  the  validity  of  the  donation  is  admitted  :  "a  man's 
own  gift  is  valid,  because  he  has  property,  wiiicli  is  the  establialied  oause  of 
validity."  But  it  is  not  admitted  that  the  religioue  purpoiie  is  attained  ;  for 
he  has  not  observed  the  commands  of  the  law. 

Some  hold,  since  the  text  directs  that  a  man  should  give  what  rcpmains 
after  feeding  and  clothing  his  family,  and  since  it  is  cot  applied  an  an  ex- 
ception to  the  gift  of  more,  tiierefure  his  duty  is  not  fulfilled  if  he  give  not 
wtiat  exceeds  the  food  and  clothing  of  his  family.  But  this  does  not  seem 
proper ;  for  the  text  relutes  to  civil  affair?,  and  it  is  irregulur  to  ground  on 
it  a  rule  for  religioui  gifts.  A  cause  of  failure  in  religious  merit  does  not 
establish  demerit.  Thus,  the  bathing  in  the  Ganges  being  acc-i  den  tally  ac- 
complished, in  neglect  of  advice  nut  to  go  tliat  way  to  the  Ganges,  by  'which 
was  implied  the  danger  of  meeting  tigers  or  the  like,  the  religious  purpose 
i*  neteriheltH  obtained  ;  but  it  is  not  obtained  by  the  girt  of  property  he- 
longing  to  another  owner  ;  for  this  i^  nut  a  gift  in  thu  form  of  a  relinquisli- 
ment,  vesting  property  iu  another  after  devesting  his  own. 

According  to  tlie  opinion  of  those  who  mainlain  the  invalidity  of  the 
gift,  the  religious  purpose  is  not  obtained.  But  the  eipri-ssioD  ''  the  giver 
may  taste  honey  at  firet,"  is  not  taken  literslly.  His  conduct  in  delivering 
his  whole  estate  into  the  hands  of  another  may  at  first  savour  like  honey, 
by  affording  mistaken  pleHSure,  or  causing  present  satisfaction  ;  but  slter- 
wards  it  becomes  poison,  berause  it  is  punished  in  a  region  of  torment. 
'Hiere  ia  no  difiiculty  in  considering  this  aa  relatiug  to  civil  gifts,  ftut  it 
may  be  applied  indiscriminately  to  religious  merit  :  otherwise,  the  gift  or 
sale  being  sinful,  but  religious  merit  cancelling  the  sin,  or  himself  not  being 
bom  again,  the  religious  merit  of  the  donor  would  b«  inconsistent  with  his 
"afterwards  finding  it  poison." 

According  to  the  opinion  of  MiSRA,  this  text  may  imply  the  invalidity 
of  a  gift,  where  a  man's  whole  estate  is  given ;  and,  Hccording  to  the  0|>iniun 
of  JiirirrATiHAtiA,  it  may  imply  that  the  gift  is  valid. 

19. 

CATTATANAdeclareeVhatmay  and  may  nob  be  ^ven: — Except  bis 
whole  estate  and  bis  dwelling-house,  what  remainB  after  the  food 
and  clothing  of  bis  familv,  a  man  may  ^ve  away,  whatever  it  be, 
whether  Jix  or  moveable  ;  otherwise  it  may  not  be  given. 
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"  His  dwelling-houM  ^'  one  house,  without  which  he  fainuelf,  or  his  fftmily, 
might  wAnt  a  dwelling.  It  is  meant  KeDerally,  oompreheDdiog  a  poiid  sup- 
plying water  for  common  use  and  the  like. 

Is  not  the  excess  above  the  BubeisteDce  of  the  bmily  unmeaninfr,  after 
eioeptine  the  whole  of  his  estate!  It  sbould  not  be  said,  a  giftorhis  whol« 
estate  might  be  made  with  a  reserration  of  a  single  shell  only-  Ware  it  aty, 
his  whole  estate  would  be  an  unmeaning  exemption.  Nor  should  it  be  said, 
the  gift  of  the  whole  estate  is  ezoepted  to  prevent  the  poBsible  gift  of  his 
whole  estate  hj  a  man  able  to  maintain  his  family  on  alma  ;  for  there  it  no 
authority  for  such  an  inference.  It  is  not  established,  that  a  man  able  to 
subsist  his  family  on  alms,  or  the  like,  may  not  give  away  his  whole  estate  : 
for  it  is  the  meaning  of  the  ordiuance,  that  th«  family  ^onld  be  anyhow 
supported. 

Some  observe,  that  a  man,  though  able  to  muntain  bis  family  on  alms  or 
the  like,  ought  not  to  give  away  his  whole  estate  ;  for,  should  a1m«  or  other 
means  at  any  time  fail,  his  family  might  be  distressed.  Still,  what  can  be 
understood  from  the  expression  bis  "whole  estate?"  The  whole  estate 
should  be  understood  in  the  mode  already  mentioned ;  that  ie,  the  whole 
of  hid  effects,  including  what  is  required  for  the  maintenance  of  the  family 
until  other  property  be  gained.  Such  a  meaning  is  deduct^  from  the  se- 
quel, ''  what  remains  after  the  food  and  clothing  of  his  family."  Or  the 
excess  above  the  maintenance  of  the  family  in  expressly  declared,  to  provide 
against  the  attempt  of  giving  away  even  a  trifle,  when  the  family  is  but  ill 
maintained  out  of  the  whole  estate.  Consequently,  the  gift  even  of  a  &ifle, 
if  it  be  not  an  excess  above  the  subsistence  of  the  family,  is  forbidden.  Ur 
the  tcrxt  may  be  read,  "  tarvaneatn  grika  vatjitam,"  instead  of  "  Monatva 
griha  varjantii."  Consequently  the  whole  of  his  own  property  (except  bis 
dwelling-house)  that  remsins  after  the  food  and  clothing  of  his  family,  a  man 
may  give  awuy,  such  will  be  the  sense  of  the  text.  "  The  whole"  is  there 
mentioned  to  show  that  moveables  and  immoveables  are  not  distinguished. 
"  His  own  ;"  by  this  term,  deposits  and  the  like  are  excepted  :  the  sense 
is,  his  own  several  property ;  by  which  joint- property  is  also  excepted.  In 
concurrence  with  otlierSages,adistinction  must  be  understood  in  respect 
of  a  thing  promised,  a  wife  or  a  sou.  Here  the  oondition  expruted  in  the 
text  concerning  alienable  property,  that  it  must  exceed  the  sumistence  of  the 
family,  thfftot,  that  the  gift  of  what  does  not  exceed  the  subsistence  of  the 
family  is  not  valid  ;  and  the  declaration,  that  joint-property  may  not  be 
given,  thofVi,  that  the  gift  of  several  property  is  valid.  As  in  the  command 
for  performing  a  irdddha  at  the  conjunction,  it  appears,  from  the  authority 
of  the  prohibition  against  performing  a  irdddha  at  night,  that  the  irdddha 
or  obsequies  should  be  performed  at  the  conjunction,  bnt  not  at  night ;  and 
that  no  benefit  arises  from  a  irdddha  performed  at  night :  so  they  hold 
Miska's  meaning  to  be  similar. 

Where  the  benefit  of  an  act  is  deduced  from  the  Veda  atone,  the  means 
of  obtaining  that  lienefit  are  established  in  confurmity  with  the  rule  com- 
manding a  time  different  from  night ;  and  the  benefit  is  not  obtained  unlesa 
a  time  other  than  night  be  token  :  for  there  is  no  ordinance  showing  benefit 
from  a  Srdddha  performed  without  observing  that  distinction.  But  here 
the  obligation  of  making  gifts  is  deduoed  from  the  Vida  ;  and  a  sufiident 
cause  of  property  in  the  donee  is  found  in  the  fact  of  the  gifl ;  bnt  property 
cannot  vest  in  anotlier  pereon,  unless  previous  property  be  annulled  :  there- 
fore, that  being  established,  the  traatfer  ofpnrpert]/  is  established  on  the 
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_  intention  of  the  donor  to  m&ke  a  gift.  By  logic&l  inference,  mft  being 
sufficient  cause  of  annulling  previons  proper^,  excess  above  the  subsistence 
of  the  family  cannot  be  made  a  condition  by  words  alone,  for  perception 
kriaes  from  words  and  logical  inference  jointly  ;  and  it  ia  difficult  to  e^abliA 
oHot&er  opinion.     Such  are  the  sentiments  of  those  who  follow  the  opinion 

of  JiudTATAHANA. 

"  By  the  seven  modes  of  acquiaition"  (19,  2).  The  modes  of  acquir- 
ing w^th  are  declared  by  Mbnit. 

20. 
Henu  : — There  are  aevea  virtuous  means  of  acquiriog  property; 
BuccessiOD,  occapancy  or  donation,  and  purchase  or  exchange,  con- 
quest, lending  at  interest,  husbandry  or  commerce,  and  acceptance 
of  pi^seuta  from  respectable  men. 

The  causea  of  guning  wealth  are  thete  :  "  Snccession,"  or  inheritance  of 
property,  as  the  term  is  explained  in  the  Vivdda  Setnticara  and  Vivdda 
Chintdntmi  ;  that  is,  property  received  in  right  of  afSuity  and  relation, 
"  Occupancy,"  or  gain  -,  the  finding  of  a  waif  or  the  like.  "  Conquest,"  ex- 
plained in  the  Betiuieara,  victory  over  an  enemy  in  battle.  Consequently, 
what  ia  gained  by  success  in  gaming,  or  Hie  like,  is  excepted  ;  it  is  a  dis- 
honest acquintion,  for  it  partakes  of  the  quality  of  darkness.  The  very  same 
opinion  is  intimued  in  the  ChinlSmeai. 

Three,  snccesuon,  occupancy,  and  purchase,  are  allowed  to  all  classes  ; 
conquest  is  peculiar  to  the  military  bibe ;  lending  at  interest,  and  hus- 
bandry or  commerce,  belong  to  the  mercantile  profession ;  and  acceptance 
of  presents  from  respectable  men,  to  the  sacerdutal  class.  These  are  virtuous 
means  of  acquiring  property  :  bnt,  on  failure  of  these,  priests  and  the  rest 
may  subsist  by  other  means  allowed  in  times  void  of  distress,  such  as  hua- 
bandry  and  the  like  ;  or  on  failure  of  these,  by  the  best  modes  aUowed  in 
times  of  distress.  Cull^oabhaita. 

21. 
Menu  : — Learning,  art,  work  for  wages,  menial  service,  attendance 
OQ  cattle,  traffick,  agricultui-e,  content  with  little,  alms,  and  receiv- 
ing bigh  interest  on  money,  are  ten  modes  of  subsistence. 
In  the  eommentalor^t  gloss,  which  follows  the  text  above  quoted,  de- 
claring these  to  be  the  mode  of  subaiatence  in  times  of  distress,  he  i/towt 
thai  each  of  these  modes  of  sabsistence  may  be  followed  in  times  of  distress 
1^  the  person  to  whom  it  ia  forbidden  in  other  circumstances  :  as  work  for 
wages,  menial  service,  and  the  like,  by  a  man  of  the  sacerdotal  class  ;  and  so 
of  arts  and  the  rest,  "  Learning,"  (except  that  contained  in  the  scriptures, 
as  medicine,  pliilosopby,  charmi  counteracting  poison  and  the  like,  prac- 
ticed for  subsistence  by  all  classes  in  times  of  distress,  is  uo  offence. 
"  Art,"  OS  painting  and  the  like.  "  Content  with  little ;"  for  with  content 
a  man  may  subsist  on  hia  own,  however  little.  "  Receiving  high  interest  on 
money  f  lending  on  interest  even  in  person,  and  so  forth.  By  these  ten 
modes  a  man  may  sul^t  in  times  of  distress.  Consequently  a  priest  in 
ffreat  distress  may  depend  even  on  menial  service,  arts,  or  the  like,  for  his 
subsistence.  Such  b  Cull6oabhatta'8  interpretation  ■  but  others  argue, 
that,  after  declaring,  in  the  first  text  (20),  the  modes  of  subaiateuce  in 
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times  void  of  distress,  this  text  (21)  intends  the  modes  of  gabsistanM  in 
times  of  distress,  implying  the  preservation  of  life  only.  Tfa&t,  however,  in 
its  con&eqaences,  coincides  viilh  ike  opinion  o^  Cdll^cabhatta. 

Bat  otheis  affoin  hold,  th&t  the  practice  of  Vaityat  is  allowed,  by  the 
following  text,  to  a  Srdhmana  in  times  of  distress  ;  bnt  is  on  no  aceonnt 
dUotetd  in  other  seuons  :  for,  assisting  to  sacrifice,  teaching  the  Yidat,  and 
raceiving  gifts  and  so  fortl^  are  declared  to  be  the  means  of  sabslBtence  for 


Kemv  : — But  a  Bnihmana,  unable  to  get  a  gabsistence  bj  either  of 
those  employmeots,  (hia  duties  jutA  mentioned,  or  the  duiy  of  a 
soldier,)  or  a  CiJiairiya,  v/naUe  to  sitfrnet  by  hia  own  oceu^pations, 
may  subsist  as  a  mercantile  man,  applying  himaelf  in  person  to 
tJllage  and  attendance  on  cattle.* 

And  here  it  is  irregolar  to  give  each  an  interpretation  to  this  text 
(21) ;  for  it  is  declar^l,  that  the  modes  of  subsistence  delivered  in  the 
tenth  Chapter  are  legal  in  times  of  distress  :  "  Such  as  have  \»aa  fully  de- 
clared are  the  several  duties  of  the  four  classes  in  distress  for  subsistence :" 
and  the  virtuous  modes  of  subsistence  for  a  Srdhmaita  in  such  circumstanca 
are  declared  in  the  text  _fint  jaoUd  (SO) ;  since  the  modes  of  subsistence 
for  a  priest  alone  are  dedared,  beginning  with  the  text,  "  Should  a  £rifV 
mana  afflicted  and  pining  through  want  of  food  choose  rather  to  remain  fixed 
in  the  path  of  his  own  duty,  than  to  adopt  the  practice  of  Vaieyai,  let  him 
act  in  this  manner,"  and  ending  with  this  text  (20).  Immediately  after 
it,  the  modes  of  subsistence  for  a  Cthatriya  va  distreBs  are  delivered  in  tiie 
text  quoted  (21) ;  and,  next  to  that,  a  distinction  is  declared  in  regard  to 
interest  on  loans,  which  both  texts  permit  the  Br^mana  and  tlie  CAatriya 


Menu  : — Neither  a  priest,  nor  a  mtUtary  mau,  should  receive  interest 

on  loans :  but  each  of  them,  if  he  please,  may  pay  small  interest, 

for  some  pious  use,  to  the  sinful  man  who  demands  it. 

Immediately  after  this  text,  the  proper  snhsistence  of  a  Cthatriya,  in 

times  of  distKss,  is  particahuly  mentioned  ;  as  the  proper  Bnbeistenee  iist 

the  Br^rMna,  m  such  seasons,  is  mentioned  in  the  teiits,  "  Should  a  flnfA- 

mana,  afSicted  and  pining  through  want  of  food,  Ac"    But  in  all  these 

texts  a  Vaiiya  is  not  even  named ;  and  a  S^ra  is  subsequently  noticed  :  how 

then  can  the  text,  "  there  are  seven  virtaona  means,  Ac.,"   (20)  relate  to 

the  four  classes  P     The  answer  is,   YIjntawaloia  has  in   many  places 

delivered  a  text  applicable  to  the  Cahatriya,  and  mmilarly  describing  ten 

model  ot  snbeistence. 

24. 
YiJVTAWALCTA : — Agriculture,  art,  work  for  wages,  science,  receiv- 
ing high  interoBt  on  money,  tiu  use  of  a  carriage  retirenunt  in 

*  S«a  Uvnr,  Cfau.  X.  v.  81  In  qnttiag  ttu  text,  tho  ompilar  hai  onittod  tte  qowtio, 
and  ioMtted  Ih*  wmda  ■■  bnt  a  JrMmama  or  ■  CM«lr^«  ;"  on  thi*  rekdiiur,  it  bn  bean  nam- 
MiT  l«  iot<rpoUt*  the  t«t,  bMuM  both  cmphTciMti  «•  not  ^<nnd  tote  Otefrrr*. 
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moantWQS,  service  of  kings,  the  ojffice  of  king,  and  alma,  are  mod  es 

of  sabsifltence  in  times  of  distress. 

BefoTO  thia  he  declues  the  subaUtenca  of  k   Brahmana  in  times  of 


YiJHYAWALCYA : — A  prieafc,  when  oppressed  by  calamity,  eating  food 
received  from  any  man  whomsoever,  is  not  tainted  by  sin ;  for  he 
is  equal  to  the  igneous  sua. 

Therefore  tbe  text,  "  There  are  seren  Tirtnoos  means  of  acquiring  pro- 
V^f'  (20),  describes  the  virtuous  means  of  subsistence  for  a  trdhmana 
m  times  of  distress  ;  and  the  tart,  "  Science,  art,  Jtc."  (31),  describes  the 
vittnonsmeanjiof  subsistence  for  a  Cshatriyaia  such  circumstances  :  and  there 
is  no  vun  repetition  in  twice  mentioning  lending  at  interest,  and  fauabasdr; 
or  commerce,  explained  by  Chand&swaba,  VIohebpati,  Misu  and  Citll?- 
OABHATTA,  receiviog  high  interest  on  money,  and  agricultnre  or  traflick. 

It  ehonld  not  be  olgected,  that  conquest  and  the  like  cannot  be  virtnous 
neans  of  acquisition  for  a  Brdhnuma  :  for  MiSD  declares,  that  tlie  highest 
beatitude  may  be  attained  by  Brdhmanai  practising,  in  times  of  distress,  the 
dutiea  propounded  for  (khatrij/at  and  the  rest. 

26. 
Udto  ^-~Such  as  have  been  fully  declared  are  the  several  duties  of 

the  four  daases  in  distress  for  subsistence ;  and  if  they  perform 

them  exactly,  they  shall  attain  the  highest  beatitude. 

This  opinion  should  be  well  examined. 

It  seems  to  be  declared  by  the  text  of  YbIhabpati  (18,  2),  that  property 
pailaking  of  the  qualities  of  passion  and  darkness  is  unalienable.  CBAmtiB- 
WABA  mii^es  no  remark  on  this  point.  £ut  Misba  says,  "  the  expression  is 
comprehenuTe  :  he  may  oliene,  at  his  own  pleasure,  his  own  sereral  property 
anyhow  possessed  ;  but  property,  held  in  coparcenary  with  another,  cannot 
be  aliened  without  the  consent  of  the  coparcener."  Misba's  meaning  is, 
that  the  words  of  VsfHASPATi,  who  wot  profoundly  versed  in  the  law,  intend 
property  legally  acqoired,  and  do  except  any  wmto/  property  from  unalien- 
able things,  but  do  not  except  from  alienation  property  acquired  by  other 
thun  thoBe  Seven  means. 

Aa  for  the  distinction  decUred  by  Nibbda  in  regard  to  property  partaking 
of  the  qualitieM  0/ truth,  pasuou  and  darknees,  the  ranking  of  usury  and  the 
like  under  the  qnaUty  of  darkness  is  pertinent,  aa  it  relatea  to  SrdAmanai 
and  the  rest  in  times  void  of  distress. 

27. 
NiRKDA; — What  ie  acquired  by  teadmig  the  V^das,  by  courage,  or 
devotion  ;  what  U  recemd  with  a  damsel,  from  a  pupil,  or  for  a 
sacrifice ;  and  v^uU  is  obt^ned  by  inheritance,  are  celebrated  by 
Sf^ea  as  the  seven-fold  dietmetion  of  pure  property. 
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2,  What  is  gained  by  asury,  agriculture  and  traffick,  or  recevued  as 
tolls  or  as  wages  tor  singing,  or  ou  a  return  for  a  benefit  conferred, 
is  considered  as  pi-operty  partaking  of  the  quality  of  passion. 

3.  What  is  acquired  by  servile  attendance,  by  gaming,  by  robbery, 
by  injlictvng  pain,  hy  disguise,  by  larceny,  and  by  fraud,  is  consid- 
ered as  partaking  of  the  quality  of  darkness.  , 
Wh&teTer  levei-al  property,  acquired  by  any  of  these  modes,  is  ^ven  away, 

even  that  was  alienable ;  and  the  same  should  be  observed  of  property 
acquired  by  art  and  the  like  (21),  and  so  in  other  cases.  Such  exactly  ia 
Misra's  meaning. 

"  Houses  and  land,  acquired  hy  any  of  the  Heven  modes  of  acquidtion" 
(18,  2),  is  an  expression  used  comprehensively.  In  the  case  of  other  move- 
able or  Immoveable  property,  if  land,  a  house,  or  the  like,  be  given  away, 
it  should  not  be  resumed  :  this  the  Sage  intends  to  express.  Consequently, 
should  chattels  depouted,  or  the  like,  be  given  away,  the  gift  should  be 
retracted.  Such  is  the  whole  meaning.  "  As  it  was  left  by  the  father  or 
guned  by  the  occupier  himself,"  is  Hubjoined  to  limit  the  rule ;  and  is 
dncidated  by  the  next  verse  (18,  3).  Such  is  the  consistent  method  of 
authors. 

But  others  explain  acquisition,  the  means  by  which  wealth  ia  gained  ; 
intending  property  acquired  by  the  means  described  in  texts  whii^  show 
virtuous  and  other  modes,  such  as  purchase  and  the  like.  Those  several 
means,  in  which  an  act  of  the  receiver  is  requisite  for  the  acquisition,  must 
be  considered  es  the  seven  modes  :  and  one  is  included  in  another;  as  rob- 
bery, larceny,  the  business  of  usury,  and  so  forth.  Coosequently  the  number 
of  seven  is  not  contradicted.  Left  by  die  father  signifies  inheritance  only  ; 
and  giuned  by  the  occupier  denotes  the  receipt  of  gifts  and  the  like ;  it  ia 
meant  of  cases  where  no  act  of  the  receiver  iu  expectation  of  gain  is  neces-  - 
Bsiy  to  the  acquisition :  and  property  partaking  of  the  qualities  61  passion 
oc  darkness,  is,  without  difficulty,  comprehended  in  the  text. 

A  distinction  is  propounded  (18,  S)  relative  to  proper^  acquired  by  the 
occupier  himself,  which  the  former  text  had  declared  alienable.  What 
is  acquired  1^  a  donee,  without  relation  to  another,  may  be  given  at 
his  pleasure,  even  without  the  assent  of  sons,  brothers,  and  the  rest :  and 
Ulb  distinction  is  derived  from  the  text  quoted  by  JfntfrAvIaANA  (14). 
Immoveable  property,  as  laud  or  the  like,  and  a  corrody  in  the  form  of  a 
fixed  allowance,  payable  by  the  king  or  other  person,  and  bipeds  or  slaves 
and  the  rest,  a  man  shall  ueither  give  away  nor  sell,  even  though  he  acquired 
them  himself,  without  the  consent  of  all  his  sons.  Such  is  the  sense  of  the 
Uxt{\i). 

Is  a  biid  unalienable  or  not?  Since  it  appears  from  the  word  "biped," 
that  even  a  bird  may  not  be  given  without  (A«  assent  of  heirs,  should  it 
not  be  held  unalienable  ?  No ;  for  VafHASPATi  shows  that  a  decision  incon- 
mstent  with  the  reason  of  the  law  must  be  avoided  (17),  On  immoveable 
property,  such  as  land  or  corrodies,  children  may  be  long  subsisted.  As  it 
causes  unlimited  production  of  wealth,  it  is  called  an  estate,  or  funda  ofmp- 
port :  the  loss  of  it  is  prcnonnced  dishonourable  in  a  text  of  N  Ibkda  (12); 
and  the  gift  of  it,  without  the  assent  of  sons  and  others  using  the  estate,  is 
called  loss  in  AU  text.  Nov  a  slave  is  such ;  for,  by  agriculture  or  the  like 
be  is  able  to  gun  much  wealth  for  his  master.    It  should  not  be  otijected, 
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that  ^eat  riches  be  acquired  even  by  receiving  higli  interest  on  gold  or  the 
like.  Though  ^Ii^  lent  at  a  high  ntteof  intereet,  may  be  equal  to  immoTe- 
able  property,  affording  v>ealth  like  t)ie  alchjmist's  stone,  or  like  the  gem 
which  daily  produces  gold,  ye(,  if  it  be  not  lent  at  interest,  there  is  nothinj; 
to  prevent  alienation.  Or  it  may  be  understood,  that  if  a  contract  be  made 
for  interest,  thvn  pold  or  the  lUce,  praducieg  wealth  by  means  of  that  con- 
tract, shonld  not  be  g;iTen  away.  If  that  be  the  case,  may  not  wuallh  be 
acquirud,  ia  sonte  instsncet,  even  by  means  of  birds;  for  example,  by  the 
advanced  price  on  birds  well  taught  1  This  should  not  be  granted :  were  it 
BO,  the  aame  might  be  extended  even  to  quadrupeds,  such  as  tibeep  and  the 
like,  and  bulls  or  other  animals  employed  in  husbandry.  If  it  be  argued, 
that  laud,  a  corrody,  or  the  like,  may  be  understood  to  be  declared  in  the 
text  by  the  word  "  immoveable  ;"  and  elave,  bird,  or  the  like,  i>y  the  word 
"  biped  :"  (for  it  is  a  rule  not  to  etrain  a  text ;  and  when  the  literal  sense  of 
the  terms  sufGces,  there  is  no  oouasion  for  recurring  to  the  rcssoQ  of  the 
law  ;  and  the  text  of  Vbihasfati  thtrefore  is  not  applicable  in  ibis  instance  :} 
the  answer  is,  dissimilar  rules  in  respect  of  birds  and  sheep,  entitled  to  equ^ 
consideration,  would  be  inconsistent  with  common  sense.  Men  of  some 
mixed  classes  subsist  by  the  exhibitiou  of  sn^es  ;  should  they  give  one 
away  without  the  consent  of  their  sons,  it  would  appear  to  be  a  loss  of  the 
estate  :  yet  a  snake  is  not  a  biped.  Since  the  sons  and  the  rest  of  the  family 
might  be  maintained,  even  after  giving  away  a  snake,  by  catching  another, 
may  it  not  be  said  that  there  is  no  loss  of  estate  p  The  same  might  be  alleged 
in  regard  to  a  gift  of  land  by  Brdkmanae  and  others.  As  land  is  dependant 
on  the  king,  may  not  the  sons  and  others  recover  it,  and  thus  be  exempt 
from  diScnltiee  ?  Be  it  anyhow  itj  this  iustanoe  ;  but  those  who  subsist 
by  the  exhibition  of  apes  may  fail  in  catching  another,  and  th%u  be  reduced 
to  difficulties,  for  by  labour  must  this  end  be  attained  j  and  it  cannot  be 
accomplished  without  much  toil  in  the  display  of  science,  and  exertion  of  art. 
On  this  subject  it  is  saidjwhatevermodeof  subsistence  lung  maintains  persons 
oiApartic^r  class,  even  that  is  their  real  estate,  and  is  intended  by  the  word 
"  immoveable  f  biped  literally  signifies  a  bird,  a  man,  &o,  and  these  may  not 
be  given  without  the  consent  of  the  donot't  sons.  This  f\nally  is  the  sense. 
2t  is  argued  that  psrticular  birds,  being  valuable  bipeda,  and  slaves, 
beii^  endued  with  excellent  qualities  and  the  like,  may  not  be  etieued  with- 
out the  consent  of  sons.  It  should  not  be  objected,  that  a  thing  told  for 
any  pries  may  be  valuable.  Whatever  bears  a  greater  price,  compared  with 
other  things  of  the  aama  nature,  is  costly.  Nor  should  it  be  objected ;  in 
comparison  with  what  must  it  bear  a  higher  price  ?  If  it  be  said,  in  compari- 
son with  any  bird  ;  then,  even  what  does  not  commonly  bear  a  great  price, 
may  be  dear  in  comparison  with  a  bird  accidentally  sold  for  a  less  sum  ;  and 
thus,  that  ottiy  is  cheap,  in  comparison  with  which  no  bird  has  home  a  less 
price;  and  all  others  are  dear:  and,  since  low-priced  birds  may  be  scarce,  or 
all  may  be  valuable,  such  great  refinement  would  be  fruitless.  A  very 
high  price  may  be  distinguished,  with  the  king's  coDSi:nt ,  by  comparison 
vith  the  cost  of  birds  accepted  by  persons  in  general ;  and  so  in  other  cases. 
This  exposition  may  be  questioned  j  for,  great  value  is  not  implied,  by  the 
reason  of  the  law,  in  declaring  immoveable  property  and  the  tike  to  bo 
unalienable.  Thns  it  is  not  consistent  with  approved  usage,  that,  by  a 
comparison  with  land  measuring  twenty  cubits,  deemed  valuable  in  compari- 
son with  the  quantity  of  AjxUa  of  gold,  land  measuring  a  single  cubit 
shonld  be  aliened  at  the  pleasure  of  the  occupier  atone.  This  and  other 
points  may  be  discussed  in  many  ways. 
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"  A  pledge  must  be  disposed  of  by  the  Inv  of  pledges"  (18,  S).  As  his 
o«u  interest  *'n  thtpUdge,  such  should  he  raske  aootber'a.    The  Rttnacwtu 

The  meaning  i«  this  :  any  itifto  pawning  a  chattel,  receiTes  a  loan  from 
some  peraon ;  if  the  oreditor  give  that  pledge  to  another  person,  then  the 
gift  of  the  pawn  is  the  same  with  a  gift  of  the  debt :  therefore,  as  the  debtor 
paying  his  debt  to  his  creditor  might  redeem  the  chattel,  m,  iu  this  ioBtSDOe, 
paying  the  debt  to  the  donee  he  recovers  the  chattel.  It  is  mentioned  to 
make  it  evident  that  a  debt  demandahU  omj  be  given  away  or  sold.  In 
fact  it  ia  included  in  nhat  may  be  given  at  pleasure.  ConseqneBtly,  if  a 
pledge  be  received  for  a  loan  of  paternal  wealth,  it  is  subject  to  the  law 
concerning  patrimony  ;  but  if  it  be  received  for  a  loan  or  what  was  acquired 
by  the  man  himself,  it  is  subject  to  the  same  law  with  his  own  aoqnired 
property.  Thus  some  expound  the  law.  Mihba.  explains  this  clearly. 
The  form  o/eri»M/«mn^  a  j92a/^«  is  subjoined,  "this  thing  was  pledged  to 
me,  and  is  given  by  rae  to  thee ;  it  must  be  restored  by  thee  to  the  owner, 
on  receiving  the  amount  for  which  it  was  pledged." 

But  others  hold,  that,  in  the  case  aboveraentioned,  when  a  debtor  gives 
to  any  person  a  chattel  which  ia  in  pawn,  then  the  donee  may  obtain  that 
chattel  after  payment  of  the  debt :  that  ia,  aa  the  debtor  had  an  interest, 
or  restricted  property,  in  the  thing  pawned,  so  has  the  donee  ;  and  after 
the  death  of  the  donor,  on  failure  of  his  sons  or  other  successors  to  bis 
estate,  should  the  creditor  or  his  issue  be  living,  the  donee  :  wishing  to 
obtain  the  pledge,  may  receive  it  on  payment  of  the  debt.  This  in  e^ct 
follows  from  what  has  been  said ;  for,  unless  payment  of  the  debt  be  the 
condition,  there  would  be  no  restrictioa  to  property  in  the  pledge:  and 
BAOHUKAHDAtTA  observes,  in  the  JJdyabhdga  taitva,  that,  "  if  the  pswa 
remain  unredeemed  on  the  death  of  the  seller  or  donor,  then,  since  a  pro- 
perty similar  to  that  of  the  contracting  party  has  been  vested  by  sale  or 
gift,  the  buyer  or  donee  should  redeem  the  pawn."  Here,  if  the  chattel 
pledged  belong  to  the  paternal  estate,  it  is  sulnect  to  the  law  respecting 
patrimony ;  but  if  it  were  acquired  by  the  m&D  himself,  it  is  subject  to  tlw 
law  concerning  such  property. 

In  these  two  opinions  a  mutual  contradiction  arises ;  that  is,  aller  a 
gift  or  sale  of  a  pledge  by  a  fraudulent  debtor,  on  his  death,  and  on  failure 
of  sons  or  other  heirs,  the  payment  of  the  debt  by  the  donee  or  purchaser 
tiecording  to  one  opinion,  or  non-payment  of  it  aecording  to  another,  ii  m 
athercateaa  unjutt  disparity.  The  question  may  be  thus  discussed:  in 
regard  to  the  donee,  be  it  as  it  may  be ;  but  a  purchaser,  having  paid  a  fair 
price,  would  suffi^r  great  loxs  if  he  must  again  pay  the  debt  with  interest, 
which  would  be  inconsistent  with  common  eense  :  therefore  he  may  obtiin 
the  pledge  without  payment  of  the  debt ;  and  such  a  rule  being  equitable  in 
the  case  of  a  purchase,  the  same  may  be  established  in  the  case  of  donation. 
]t  should  not  be  objected,  that  the  loss  falling  on  the  creditor,  who  advanced 
his  own  money,  and  long  preserved  another's  chattel,  would  be  inconsistent 
with  common  sense  :  a  similar  loss  falls  on  the  creditor,  after  the  death  of 
the  debtor,  if  the  pledge  have  been  destroyed  by  the  act  of  God  or  the  king, 
or  by  the  fault  of  the  debtor,  Nor  should  it  be  objected,  that,  where  a 
thing  already  transferred  to  another  is  sold,  the  loss  falls  on  the  purchaser ; 
the  debtor  h^s  not  transferred  the  thing  to  hit  creditor.  Vor  should  it  be 
objected,  that,  in  this  iostanoe,  the  pledge  is  not  destroyed  by  the  aet  of 
God  or  the  king  :  the  sale  of  the  pledge  is  a  &iilt  on  the  part  of  the  debtor, 
ly  tvhtcft  the  pkdge  may  beUnttothe  creditor. 
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28. 
SmrtH,  quoted  by  CHANDfiswABA  and  Baobunandana  : — If  a  man, 
having  bailed  or  pledged  a  tbing  to  one  person,  pledge  or  sell  it  to 
another,  the  last  act  shall  prevail. 

Otherwise,  since  the  mortgage  is  oancelled  by  the  redemption  of  it,  there 
may  be  no  obstacle  to  a  valid  gift  or  sate,  even  though  a  mortgage  prevail. 
It  should  not  be  objected,  that,  supposing  it  lo  prevail,  should  a  gift  or  sale 
be  made  after  it,  that  contract  would  not  be  valid,  even  though  tha  pledgo 
be  subsequently  redeemed  ;  for  it  is  resisted  by  the  mortgage,  which  was  in 
full  force  when  the  gift  or  sale  was  made  :  but  now,  such  a  oontraot,  niada 
while  a  mortgage  subsists,  is  valid,  and  the  donee  or  buyer  may  dispose  of 
the  tbiuK  at  pleasure,  when  it  haa  been  redeemed  ;  and  thus  shonld  the 
force  of  donation  or  sale  be  admitted.  Then  it  would  be  proper  to  say,  that, 
both  being  good  in  law,  both  have  erjual  force.  As  a  depositary  cannot 
withhold  from  the  purchaser  a  chattel,  which  had  been  bailed  to  him  to  be 
kept  ten  months,  and  which  ia  afterwards  sold  within  that  period,  bo  a  mort- 
gage is  oanoelled  by  the  iup4rior  force  of  a  sale  :  therefore  the  purchaser 
can  take  the  chattel  from  the  creditor ;  and  the  debt  remains  unsecured  by 
a  pledge.  But  if  the  purchaser  bought  the  chattel,  knowing  it  to  be  mart- 
gage,  he  must  necessarily  be  punished  fay  the  king  ;  else,  from  the  state  of 
the  times,  established  usage  in  regard  to  loans  would  he  now  infringed  by 
the  audacity  of  knaves.  Contracts  of  sale,  mortgage,  and  the  like,  must 
necessarily  be  made  in  the  presence  of  the  king's  officers,  and  should  be  re- 
oorded  by  them.  Yet  if  they  were  not  present,  but  another  person,  who  was 
by,  prove  the  contract,  the  predominance  of  a  sale,  where  mortgage  is  oppos- 
ed to  it,  is  declared  by  RAGHUKASSaitA  himself :  "  what  hu  tuperior  force, 
even  that  ia  good  in  law."  But  here  mortg^e  resists  the  owner's  poieer  of 
disposing  of  his  effects  at  pleasure,  and  is  not  preceded  by  the  annulling  of 
property  :  and  therefore,  whether  prior  or  subsequent,  it  is  superseded  by 
donation  or  purchase,  which  are  preceded  by  the  aimullin?  of  the  former 
owner's  property,  and  have  »a;Mrior  force.  By  the  word  "even,"  in  the 
phrase  "  even  that  ia  good  in  law,"  the  invalidity  of  a  weaker  contract  ia 
intimated  :  and  here  the  mortgage,  aa  a  weaker  contract,  being  invalid,  what 
■hoold  prevent  the  put  chaser  obtaining  possession  of  that  which  is  now  be- 
come his  own  ? 

If  it  be  uid,  since  the  expression  '  mortgage  resists  the  owner's  power  of 
disposing  of  his  effeots  at  pleasure,'  intimates  an  opposition  to  gift,  Bal«, 
conaumption,  and  many  other  modes  of  disposal ;  therefore  a  sale,  though 
valid  while  a  mortgage  subsists,  does  not  authorize  the  purchaser,  now 
iectme  owner,  to  dispose  of  the  thing  at  pleasure  :  it  is  answered,  the  sale 
would  not  then  be  valid.  Nor  is  this  apprehended  by  Raobdnamdana  ;  for 
it  wonld  disagree  with  prior  and  subsequent  works  of  the  tame  autltor  : 
therefore,  opposition  to  disposal  at  pleasure  is  effected  by  restraining  a 
debtor,  who  attempts  such  on  act,  by  means  of  the  king's  uiEcer  ;  not  by 
preventing  a  purchaser,  who  is  not  liable  for  the  debt,  ftom  disposing  of  the 
thing  at  pleasures  Bat  the  purchaser  should  see  the  thing,  and  have  reason 
to  luppose  it  is  not  pledged  to  any  man  wheu  be  pays  a  price  for  it,  else  he 
ia  punishable  ;  each  is  the  induction  of  common  sense  :  and  he  should  ob- 
tain immediate  possession  ;  for  the  sale  may  become  void  through  want  of 
possession  during  a  long  space  of  timt^  and  the  mortgage  would  then  be 
Mwtttfjwl^  valid. 
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In  thin  inat&nce,  the  crnditor  obtains  another  pledge  from  the  debtor ; 
or  ihe  debt  should  be  immediately  discharged.  If  the  debtor  die,  the  credi- 
tor may  receive  it  from  his  son  or  grandson,  or  he  may  recover  it  from  any 
other  property  whatever  hit  by  the  debtor :  be  cannot  withhold  that  pledge 
from  the  purchaser ;  for  no  ordinance  permiU  il. 

B&OHnNAHDAHi.  remarks  on  the  text  above  quoted  (2$),  that  the  word 
<  sell'  also  denotas  gift  aniinlling  property.  Consequently  girt,  sale,  barter, 
and  all  othec  contract!  deTesting  property  are  intended. 
'  The  modems  hold,  that  if  a  man  sell  s  valuable  pledge  for  less  than 
its  worth,  that  U,  less  by  the  amount  which  is  applicable  to  the  redemp- 
tion of  the  pledge,  and  with  an  agreement  in  tbia  form,  "  on  redeeming  the 
pledge,  thou  shall  have  it ;"  or  if  he  make  a  gift  or  other  alienation,  with 
the  same  stipulation ;  then  the  pledge  should  be  redeemed  by  the  pur- 
chaser or  donee,  in  conformity  with  the  text  of  TAJNTAWALCrA  (Chapter 
JI,  V.  26).  But  in  regard  to  pledges,  since  the  ownec's  property  subsists, 
it  appears  that  there  is  a  distinction.  Thns,  where  two  contracts  of  gift 
and  acceptance  occor,  since  the  property  of  the  former  owner  is  devest- 
ed by  the  first  donation,  the  gift  lost  made  by  him  is  not  valid,  for  it 
is  made  without  ownership ;  and  so  in  regard  to  sale.  But  this  is  ao- 
tuaUy  the  fbandation  of  vididity  in  the  gift  or  sale  of  a  thing  bailed  or 
pledged,  as  dtelared  in  the  teit  latdy  quoted  (2S)  :  therefore,  should  the 
same  thing  be  hypothecated  to  two  oreditora,  the  validity  of  the  last 
mortgt^  cannot  be  reversed,  for  it  is  made  by  the  owner ;  and  the  va- 
lidity of  the  former  hypothecation  being  admitted,  beoauae  it  was  also 
made  by  the  owner,  they  may  be  equity  good  ;  but  the  first  has  not  supe- 
rior force,  since  a  decision  inconsistent  with  the  reason  of  the  law  is  forbid- 
den by  YbIhabpati  (IT),  Therefore,  even  i:i  a  contract  of  mortgage,  some 
distinction  respectiag  the  property  in  the  effects  must  neoesaarily  be  admit- 
ted, nnder  the  authority  of  which  even  the  purchaser  of  those  ef^ts  may  not 
dispose  of  them  at  pleasure  before  the  mortgage  is  redeemed.  Such  is  the 
sentiment  of  Uaohukamdana. 

What  is  the  ^etinction  ?  Not  a  specifick  difference  inherent  in  proper- 
ty :  for  such  a  difference  cannot  be  therein  admitted,  finotuating  with  the 
variations  of  time;  ainoe  specifick  difference  constitutes  permanent  species, 
and  species  is  not  regulated  by  time,  prodnoed  with  the  production  of  sub- 
Stanoe,  and  destroyed  with  its  destruction.  Nor  oan  another  property  arise 
therein ;  for  there  is  a  want  of  the  requisites  to  eomtitute  a  titlt.  Let  it 
not  be  argued  that  the  distinction  is  individual,  becanse  the  Mtmthuaeat 
do  not  acknowledge  geuus  and  species  separate  from  substance.  There  is  no 
proof  of  such  individual  distinction. 

It  is  said,  the  intention  of  the  partia  constitutes  the  distinctaon.  Thus, 
when  a  thing  is  pledged,  the  debtor  intends,  and  eipiessea  in  words,  *'  let 
this  cliattel,  belonging  to  me,  remain  with  him  ;  until  the  period  ez{ure,  it 
shall  not  be  enjoyed  by  me  or  my  relations :"  and  therefore,  by  virtne  of 
that  declared  intention,  even  a  purchaser,  like  the  debtor's  heir,  is  debarred  . 
from  the  enjoyment  of  that  chattel.  Thut  established  usage  in  regard  to 
loan  and  payment  would  not  be  infringed.  Otherwise,  no  man  would  make 
ft  loan,  apprehending  that  the  debtor  would  sell  to  another  what  he  pledged 
to  him. 

If  it  be  said,  as  a  bailment,  made  by  tKe  owner  for  a  spedfick  period 
of  ten  months,  is  cancelled  by  a  subsequent  contract  of  sale ;  and  settii^ 
aude  the  former  owner's  intention,  (that  it  Bhovad  remkin  with  the  depoai- 
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tary  to  the  end  of  ten  monthB),  it  must  be  delivered  at  tlie  nill  of  the  present 
owner :  so,  even  in  this  case,  setting  aside  the  act  of  the  former  owner's  will,  it 
must  be  delivered  at  the  pleasure  of  the  present  owner  ;  else  the  enjojrment 
of  chattels  pledged  by  a  herdsman's  wife,  as  authorized  by  her  former  lord, 
might  aubaitit  niihout  the  assent  of  her  aenoad  husband  :  the  answer  ia,  the 
intention  of  a  bailment  made  for  aafe  custody  only  has  little  force,  and  is 
consequently  superceded  by  the  stronger  will  of  the  actual  owner  ;  and  there- 
fore delivery  is  proper  in  that  case  ;  but  here,  the  intention  of  a  pledge,  being 
inferred  from  the  loan,  retains  its  force  until  the  loan  be  repaid  ;  and  there- 
fore it  is  not  superceded  :  and  the  enjoyment  of  a  thing  pledged  by  a  herds- 
man's wife,  being  authorized  by  her  former  lord,  is  honest. 

This  is  con5rmed  by  the  opinion  of  KAOebNAHDANA  :  and  the  author  of 
the  MUdahard  iu  effect  admits  the  debtor's  ownership  in  the  pledge. 
According  to  the  modem  opinion,  when  a  thing  is  twice  hypothecated,  ^e 
predominancy  of  the  first  hypothecation  it  founded  on  the  pledge  not  being 
relinquished  by  the  creditor  who  has  received  it. 

From  the  text  cited  in  Book  T,  (v.  271),  it  appears  that  the  produce 
of  a  thing  held  by  one  creditor  ia  applicable  to  the  payment  of  the  dehf 
due  to  him,  although  the  debtor  have  the  ownership  of  it :  or  what  has  been 
artfully  obtained  by  a  creditor  from  bis  debtor,  is  applicable  to  the  payment 
of  the  debt  due  to  that  creditor,  not  to  any  other.  In  this  case,  if  a  loan 
have  been  advanced  on  a  pledge,  the  first  lender  is  considered  la  entitled  to 
the  thing,  not  the  last  creditor.  But  this  lender  cannot  be  said  to  have  a 
stronger  title  than  a  purcliaser  -,  for  no  ordinance  declares  it.  By  adequate 
punishment  inflicted  in  fucli  inttance$  on  the  buyer  and  seller,  the  king  may 
relieve  the  fears  of  lenders. 

"  Property  acquired  by  marriage"  (18,  3),  supposes  also  what  ia  gained  by 
valour.  Not  every  gift,  with  or  without  consent,  subsists  :  therefore  gifts  of 
those  three  kinds  of  property,  as  mentioned  in  the  subsequent  text,  must  be 
made  with  reference  to  the  cmurtU  of  othera.  Rdnikani. 

The  meaning  is,  that  the  terms  of  the  text  denote,  tfuit  the  assent  of 
anoiber,  as  weU  as  the  assent  of  the  giver,  m  reqtired. 

MiSRA  eiplHins  "property  inherited  from  ancestors,"  immoveable  pro- 
perty which  has  not  been  divided.  Consequently,  the  immoveable  patri- 
mony, received  by  brethren  in  right  of  their  connexion  or  affinity  as  sons  or 
the  like,  may  not,  ao  long  as  it  remain  undivided,  be  given  by  one  son  with- 
out the  assent  of  the  rest:  the  commentator  does  not  consider  gift  aa 
forbidden,  when  there  are  no  brothers  who  are  coparceners,  and  there  are 
brothers  and  sons  with  whom  partition  has  been  made.  If  it  be  asked 
whence  the  limUation  of  "  immoveable"  is  obtained,  the  atitwer  ia,  from  the 
•text  of  VriBA.  (Chap,  II,  v.  6).  If  it  be  again  asked  whence  the  limitation 
o/*  "  undivided"  ia  obtained,  the  anrwerit,  from  the  test  of  Narbda.  (6). 
Therefore  ii  tSRA  does  not  say,  that  a  father  may  not  give  anything  without 
the  assent  of  his  sons  :  as  we  shall  hereafter  show. 

"  Do  not  snbsist"  (18,  3)  denotes  the  nonentity  of  every  gift  (that 
it,  tame  do,  and  tome  do  ruit  suhiut)  ;  such  is  Misra's  meanmg.  And  in 
tiie  subsequent  text  (19,4)  it  is  declared,  that  if  those  three  respectively 
(what  is  acquired  by  marriage,  Ac.,)  be  given  with  the  assent  of  the  wife,  of 
tile  co-heirs,  or  of  the  king  reepeotively,  tiie  gift  has  validity  :  for  it  is  a  ride, 
that  things  named  in  order,  ^ould  be  referred  respectively  to  the  terms 
placed  in  similar  order ;  as  iu  the  example,  he  cuts  a  ffhava,  and  a  Chadira 
tree,  with  a  bill  and  on  axe. 
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"  Acquired  by  marriage ;"  what  is  receiTed  at  onptialB  on  obtnning  a 
bride.  There  the  rule  bears,  that  the  aseeDt  of  the  wife  is  required  when 
the  property  is  given  awAj  by  the  husband,  not  whan  it  ia  emptc^ed  in  pro- 
curing rMmeut  or  the  like  for  ooaaumption  ;  since  tjut  would  be  a  moral 
couBtraction  of  law.  Civil  law  b  founded  on  reaoon,  not  on  revelation  011^  ; 
for  it  may  rest  un  another  pcwaible  foundation  :  accordingly  Vbihasfui 
directs  that  decisions  shall  be  made  according  to  the  reason  of  the  law 
(17).  HiBBa. 

Here  the  expression  "at  nuptials,"  ia  employed  oomprehensively ;  for 
the  rale  bears,  that  even  what  is  afterwards  given,  with  a  declaratian,  "tliii 
is  bestowed  on  thee,  that  my  daughter  may  be  maintained  with  it,"  ahoald 
not  be  given  away  by  the  husband  without  the  assent  of  his  wife.  What  ia 
given  with  a  declaration  of  its  uses  for  the  maintenance  of  the  wife,  becomes 
the  property  of  the  husband  concurrently  with  her  :  therefore  it  is  fit  that 
gift  should  be  made  with  her  consent  In  other  cases,  his  proper^  is  inde- 
pendent of  her :  what  should  prevent  agiftwitikoutieference  to  her  consent? 
.  If  it  be  said,  the  husband's  gift  ia  in  no  case  proper  without  the  assent 
of  the  wife,  because  the  text,  "  property  is  common  to  the  husband  and  wife," 
shows  her  title  in  the  whole  of  his  wealth,  and  should  not  be  otherwise 
eipliuned  without  an  objection  exutinff  to  itt  Httrai  initrpretatitm  :  that  is 
denied,  because  the  wife's  property  must  be  inferior,  as  it  is  subordinate  to 
the  husband's ;  and  the  right  of  persons  living  imder  the  control  of  others, 
cannot  prerent  the  devesting  of  the  property  appertaining  to  the  peisons 
nnder  whom  they  live. 

May  not  the  wife'H  title  subsist  although  the  thing  be  given  away,  for 
her  property  is  not  devested  ?  It  should  not  be  answered,  the  wife's  fK>pu- 
ty,  being  dependent  on  the  husband's,  should  be  considered  as  annulled  when 
hie  title  is  transferred.  Were  it  so,  his  right  being  devested  by  his  death, 
and  the  property  vested  in  the  sons,  their  mother  would  not  be  entitled  to  a 
share,  in  right  of  her  former  property,  when  they  afterwards  make  a  partdtioii. 
To  thit  it  u  replied,  that  the  difficulty  is  removed  by  saying,  the  motber't 
title  to  a  share  is  not  founded  on  her  former  property,  but  on  positive  texts ; 
and  if  it  be  wished  to  interpret  the  text  according  to  the  reason  of  the  law, 
the  vesting  and  devesting  of  the  property  cannot  be  established  nithnut  thi 
lupportofan  express  ordinance:  but,  under  the  authority  of  the  text,  and  by 
the  force  of  the  possessor's  will  to  make  a  gift,  the  devesting  of  the  has- 
band's  property  is  accompanied  by  s  transfer  of  the  wife's.  However,  the 
devesting  of  his  property  by  death  or  degradation  is  excluded  from  this  con- 
Sideration.     Thus  must  the  law  be  interpreted. 

According  to  the  opinion  of  JiuArAviamA  and  o^rs,  (who  contaad 
that  the  wife  is  not  entitled  to  the  estate  of  her  husband  who  leavas  no 
male  issue,)  food  and  raiment  must  necessarily  be  given  to  her,  although  ha 
husband's  brothere  succeed  to  the  whole  estate :  that  alone  ia  her  right ;  but 
she  cannot  claim  partition  with  his  brothers,  for  no  ordinance  hot  autiariud 
it .-  and,  uncs  women  are  dependent  Qn  nun,  surely  their  property  must  ha 
BO  likewise. 

Since  the  husband's  wealth  is  oommon  to  him  and  his  wife,  it  iajoiat- 
(ffopwty  ;  and  if  it  J>e  given  away  by  the  husband,  her  share,  nemrtM*«i 
subsistft,  as  in  t^e  case  of  jftint-propwty  belonging  to  two  brothers.  Wl 
m^MN  is  denied; /or,  m  prtuftct,  that  is  conaidared  asjoint-jHroper^is 
which  there  is  equal  right  on  both  sides.    Hence,  enn  thow  who  owlMd 
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for  ^9  eqoal  domimon  of  a  htiut  »nd  son  over  an  estate  inherited  from 
the  pfttemal  grandfather,  do  not  affirm  that  the  son's  share  in  it  sabusts  if 
it  be  given  away  by  the  father  alone,  for  he  haa  not  joint-ownership  with  tJie 
father.  The  term  is  deiived  from  equality  :  but  that  estate  does  not  equally 
belong  to  the  father  and  son  ;  for  one  is  aaperior.  The  expression  "  equal 
domimon,"  is  vagae,  intended  to  prevent  the  father  acting  tolely  at  hit  mot 
{deaanre  in  the  partition  of  the  herit^e  :  it  is  founded  on  connexion  by 
birth,  which  common  sense  does  not  make  equal ;  and  it  must  be  established 
that  the  son's  claim  in  right  of  affinity  is  included  in  the  father's. '  Admit- 
ting, wiUi  iiu&ii'viBiSA,  dispersed  property,  still  the  son's  right  must  be 
considered  as  the  same  with  tiie  father's,  being  referred  to  the  same  quarter. 
Hence,  in  a  partition  made  by  the  father,  no  share  is  given  to  a  grandsoa 
whose  onm  father  is  living. 

There  is  so  dispute  on  the  opinion  of  those  who  hold  that  the  text  which 
declares  wealth  common  to  the  husband  and  wife,  implies  only  the  expe&di- 
tore  of  his  property  in  hononrtng  guests,  not  a  right  vested  in  her.  But  it 
is  irregular  to  interpret  a  text  otherwise,  without  onfitnees  tn  it*  literal 
aemt .-  and  we  hold  it  proper,  that  the  wife's  co-operation  should  be  required 
in  civil  contracts,  as  in  religions  acts ;  under  the  text,  "  The  wife  is  de- 
clared to  be  half  the  body  of  her  husband,  equally  sharing  the  fmit  of 
pure  and  impuce  acts"  (Book  V,  v.  3991  ;  and  again,  "  Then  only  is  a  man 
perfect  whea  he  consists  of  three  ptriont  united,  his  wife,  himself  and  his 
»n"(Book  V,T.  2fi«,4.) 

"  For  that  wonld  be  a  moral  construction  of  law"  fgloss  of  Mtsiu  above 
quoted) ;  the  Smriti,  which  is  founded  on  the  reason  of  the  law,  relates  to 
visible  ^acts,  grounded  on  authority,  other  than  moral  precepts,  but  dedu- 
oible  from  reasoning  :  but,  whether  the  reason  of  the  law  does  not  appear, 
Oere,  as  the  authority  of  it  must  of  course  bo  sought,  effects  are  supposed 
which  proceed  from  the  ^da  alone,  an  authority  independent  of  life  ;  and 
Btich  effects,  in  some  instances  pure,  in  others  sinful,  are  unseen,  or  Tnetaphy- 
neat.  If  tjiia  text  imply  immorality,  a  difficulty  would  arise  from  the 
additional  necessity  of  establishing  an  unseen  or  moral  cause,  contrary  to  the 
immorality  declared  to  arise  from  those  ill  actions,  aud  independent  of  the 
declared  effects  of  the  moral  caiue  mentioned.-  Such  is  the  sense  of  Misra'b 
remark.  The  unseen  or  moral  eoniequenoet  uf  irregular  conduct  are  declared  : 
by  discriminating  the  degree  of  irregularity,  crimes  of  several  degrees  result 
from  one  general  expression  ;  penance  must  be  performed  accordingly,  and 
punishment  must  be  proportioned  to  penance :  but,  in  this  text,  reasoning, 
not  morality,  is  shown.  Sach  is  Misba's  meaning  :  to  expatiate  would  M 
mperflnouB. 

Should  not  scripture  be  established  as  the  foundation  of  the  system  of 
law,  declaring  it  to  be  founded  on  scripture  ;  but  not  independent  of  reason  % 
Reasoning  is  not  obvionsly  denoted  by  the  text ;  therefore  he  says,  civil  law 
is  founded  on  reason  :  but  rules  concerning  lunar  days,  and  tbe  like,  are 
absolutely  founded  on  scripture.  How  then  is  law  called  Smriti  !  Sounds, 
which  were  heard  from  the  utterance  of  the  Supreme  Being,  arecalled  SruH  ; 
they  are  the  FaJim  y  and  these  names  are  interchangeable.  Words  which 
were '  delivered  by  holy  Sages  from  recollection  of  the  sense,  aft«r  forgetting 
the  words  revealed  by  tbe  Supreme  Being,  or  even  while  remembering  them, 
an  called  Sauiti.  If  recollection  of  the  sense  of  the  VMai  be  not  admitted 
M  its  fonndsfcion,  how  can  it  be  called  SmrUif  The  answer  ia,  reason  i> 
not  the  leJe  fonndation  of  civil  law,  but  tcriplure  also  in  so 
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accordingly  a  text  of  acriptute  conceraiug  putitioii  during  the  father's  Uf«- 
time,  is  adduced  by  the  holy  Sage  Biud'bItana.  But  Uibu  has  uid, 
"  it  is  foiuided  oa  reison,"  because  reasoning  abounds.  In  the  law  oon- 
ceming  lunar  days  and  the  like,  scripture  abounds ;  and  reasoning  is  only 
fioraetimea  employed.  Again  :  property  is  a  ihiog  founded  on  scriptore  ;  for, 
without  it,  the  vesting  and  devesting  of  property  could  not  be  proved  :  hence, 
the  conveyance  and  transfer  of  it  being  proved  from  the  scriptuie  generally, 
it  has  been  established  by  Sages,  from  the  i-eason  of  the  law,  tlut  effects 
bailed  cannot  be  given  away  ;  that  joint-property  is  unalienable  vithout  tiie 
assent  of  the  other  proprietors  ;  and  that  several  property  may  be  aliened  at 
the  sole  pleasure  of  tho  owner,  and  so  forth. 

"  For  law  may  rest  on  (mother  possible  foundation"  (i^loss  of  MlSRi  above 
quoted) ;  since  the  words  of  holy  Sages  are  words  of  living  men,  they  have 
not  authority  of  themselves.  It  is  true  in  reasoning,  that  oue  alone  hat 
authority  in  the  universe  :  hb,  by  whose  will  the  univkrsb  is  oovkbhed. 
But  it  does  not  follow  that  the  words  of  Sages  have  no  cogency,  for  they 
are  void  of  deception  and  other  faults.  Hence  the  words  of  Sages,  not 
cogent  in  themselves,  nor  yet  destitute  of  authority,  derive  it  from  anotiier 
source.  It  b  not  proper  to  affirm  this  source  to  be  the  Sage's  eye,  ear,  or 
other  organ  of  sense.  Property  and  the  like,  which  are  ^ngs  invisiUe, 
future,  and  remote,  cannot  be  apprehended  by  the  eye,  ear,  or  other 
organ  of  sense.  Nor  should  it  be  said,  that  Sages  see  everything  with  the 
eye  of  absorbed  contemplation  ;  for  it  cannot  be  admitted  that  any  other 
than  God  sees  all  things.  It  should  therefore  be  affirmed,  that  the  system 
of  law  has  been  propounded  by  legislators  viewing  the  sense  of  the  Y^dat  ; 
else,  there  can  be  no  other  radical  authority  for  the  words  of  Sages.  A 
knowledge  of  the  sense  of  the  Vidat  being  eetablished  as  &e  foandatioD  of 
the  whole  svstem  of  law,  wherever  a  particular  rule  may  be  grounded  on  a 
sense  deducdble  from  the  reason  of  the  law,  there  another  authority  may 
exist ;  and  it  is  nut  actually  founded  on  the  knowledge  of  the  meaning  of  the 
Vidat.  This  should  be  established  as  the  implied  sense  of  the  term  "  rest 
on"  or  be  caused  :  "  a  decision  must  not  be  made  solely  by  having  reconne 
to  the  letter  of  written  codes"  (18);  if  it  cannot  be  made  in  conformity 
both  with  the  reason  of  the  law  and  the  letter  of  written  codes,  the  decision 
should  be  made  according  to  the  reason  of  the  law  alone, 

What  is  received  from  the  maternal  grandfather,  most  not  be  considered 
as  having  descended  from  ancestors,  but  as  acqpired  by  the  man  himself. 

"  Be  given  with  the  assent  of  the  wife,  Ac."  (18, 1).  The  gift  shonld  not 
be  made  without  her  conseut.  Is  not  that  whidi  must  be  g:iven  with  tiie 
assent  of  tbe  wife,  and  which  has  been  previously  described  by  the  term 
"  acquired  by  marriage,"  the  exclusive  property  of  the  woman,  and  nowiw 
apperttuning  .to  her  husband  p  'i'herefore,  the  husband  having  no  power  to 
give  it  away,  what  purpose  is  there  in  her  assent  ? 

29. 

VriSA : — What  shall  be  given  to  a  bride  at  the  time  of  her  nuptials, 

with  a  declaration  of  its  use,  Tnade  by  the  giver  to  the  bridegroom, 

shall  be  her  entire  pi-operty,  and  shall  not  be  shaied  by  her  kindred. 

Though  it  be  the  esclusivo  property  of  the  woman,  still  the  gift  9uJt 

with  her  assent   is  valid,   for  it  is  authorized  by  the   owner;  and  tfaisis 

implied  by  the  expression  "  with  the  assent  of  the  wife,  of  the  coheirs,  or  of 
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the  king."  To  ikitUu  muwered,  were  it  so,  it  would  be  auperfluous  to 
dedart,  that  what  is  acquired  b;  icamoge  mat/  be  l^om  wiLh  the  aaaeut  of 
the  wife ;  lor,  in  all  oasee,  a  gift  made  with  the  aaaent  of  the  owner  is  valid.. 
In  the  text  of  VyIsa.,  bridegroom  in  the  dative  neceasoriiy  implies  that 
he  is  the  donee ;  that  properly  is  the  bridegroom's,  not  the  bride's :  by 
declaring  it  her  entire  property,  it  ia  understood  tliat  she  has  an  interest  in 
it,  which  implies  that  a  gift  must  be  sttendt^l  with  her  consent.  This  is 
denied  ;  for  another  autheutick  teit,  quoted  by  JiK£Ti.viB&iTA,  shows  that 
the  UgtA  heirs  of  her  txclueive  property  succeed  thereto. 

30. 
ViAba  : — What,  vndeed,  shall  be  givenof  any  time  to  the  husband  in 
trust  for  his  vn/e,  the  daughter  of  the  giver  shall  enure  to  her  use, 

whetherber  lord  live  or  die ;  and  on  her  death,  to  theuse  of  her  issue. 
Hence,  Jiuih'AviHANA  mskes  it  evident  that  it  i«  the  bride's  property. 
It  intends  what  is  given  to  the  bridegroom,  with  a  declaration,  "  this  shall 
be  the  bride'a  ;"  not  what  it  given  without  this  declaration.  "  At  the  time 
of  her  nuptiaU"  is  mentioned  illustratively  ;  it  is  not  a  reifuinte  condition, 
since  the  dedai'stion  of  iu  uu  is  the  cause  of  it*  becoming  female  property. 
Therefore  such  a  gift  belongs  exoluBively  to  the  woman  :  but  the  construction 
of  law,  as  delivered  by  Mibra,  that  "  even  what  is  received  by  an  independeat 
bridegroom,  at  the  time  of  the  iiuptiaJs,  without  such  a  declaration,  may  not 
be  given  without  the  assent  of  the  wife,"  is  incongruous.  To  this  it  is 
replied,  what  is  given  with  a  declaration  "  this  shall  be  the  bride's,"  ia  h«r 
exnlusive  property ;  but  in  that  whioh  is  given  to  the  bridegroom  with  a 
declaration  "  it  ia  my  intention  that  the  bride's  maiutenance  should  be 
leeurtd  by  tbiri,"  the  bridegroom  hss  ownership,  but  with  reference  to  the 
eoment  ofhit  wife.  Tbisis  intended  by  Uisra,  and  consequently  there  is 
no  inconsisteucy. 

But  if  a  declaration  be  made  in  lhe»e  vmrdt,  "  this  shall  be  the  bride's," 
her  husband  is  not  the  donee,  and  he  should  not  be  named  in  the  dative. 
It  must  not  be  argued  that  the  dative  case  deuotea  the  agent's  object,  as  in 
the  example  "  she  sleeps  with  her  husband."  The  object,  or  inUntion, 
*'  this  sliall  be  the  bride's,"  has  no  relation  to  the  bridegroom.  Shichiehha- 
TERolLAMoinA  explains  "  what  is  given  to  the  hridesroom,"  what  is  deli- 
vered into  his  bauds.  But  others  explain  "  declaration,"  a  notification  that 
"it shall  be  the  bride's  property  :"  consequently  the  gift  is  made  to  the 
bridegroom,  bnt  contemplates  the  property  of  the  bride:  and  where  the 
design  of  the  gift  is  that  the  property  shall  be  tbe  husband's  iu  trust  for  his 
wife,  it  becomes  her  property  through  tbe  medium  of  his,  and  belongs 
ezdosively  to  her  by  the  authority  of  the  text 

In  feet,  the  gift  of  every  anrt  of  property  acquired  by  marriage,  must, 
under  this  text,  be  made  with  ajTrevunu  reference  to  the  wife  ;  as  the  assent 
of  the  kii^  M  Tfquired  for  a  gift  of  arms,  horses,  elephantB,  and  the  like,  con- 
quered in  war :  and  it  may  be  afBrmed,  that  the  rule  is  assumed  from  the 
reason  of  the  law,  groaudcd  on  the  wife's  interest  in  the  chattel.  The  justness 
of  one  opinion,  (Uibba's,  or  the^e),  shonld  be  thoroughly  eiamined. 

With  the  assent  "of  the  coheirs"  (18,  4)  ;  meaning  undivided  brethren 
and  the  rest.  Misra. 

"  Of  the  king"  (18,  4).  He  in  whose  army  a  man  combats  is  the 
king  or  lord :  in  giving  wealth  gained  by  valour,  bis  assent  is  required. 
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VIoHKBPATi  U18BA  noticeB  a  dt«tiaction :  the  kiikg'B  consent  is  required  foe 
a  gift  of  arms,  horseB,  elephftnts,  and  the  like,  gained  b;  Tatour  or  by  victory 
in  battle  ;  for  bin  owaerahip  is  Buppoiod  :  but  it  is  Dot  required  for  a  gift  of 
olotheB  or  thti  like ;  for  they  are  supposed  to  devolve  ou  the  oonqaeror's  men, 
Others  hold,  that,  in  regard  to  the  surrender  of  his  cilies  by  tbe  conquered 
king,  and  in  regard  to  horees  and  the  like  seised  by  tbe  enemy  and  given  by 
tbe  victorious  prince,  the  concurrence  of  the  conqueted  king  is  required. 
VACBE8PATI  MiBRA  does  not  accede  to  this  last  opinion ;  for  he  has  not 
explained  this  contradiction. 

"  The  gift  has  validity"  (18,  i)  :  but  not  without  tbe  assent  of  tbe  wife, 
of  the  coheirs,  or  of  tbe  king. 

"  Heirs,  ahether  they  be  divided  or  undivided,  Ac. ;"  brethren  and  otfters 
of  right  receiving  the  beritiige  of  him  whose  inheritance  they  take.  Misba 
states  tbe  import  of  the  term  "divided  /'although  heirs  have  made  a  parti- 
tion, their  shares,  if  not  separated,  remain  in  common,  and  are  consequently 
joint-property.  In  that  case  a  single  parcener  haH  no  power  to  give,  pledge, 
or  sell  tbe  whole.  But  if  all  tba  effects  be  separate,  tbe  act  of  a  person  who 
is  hie  own  master  is  valid.  In  effect  this  relates  to  cases  where  no  partition 
hat  been  made.  It  must  be  noticed,  that  since  those  ihares  appear  virtually 
to  be  held  in  common,  the  sense  of  tbe  text  shows  that  joint -property  may 
not  be  given.  ChaNdI^waba,  from  tbe  derivation  of  the  term  {dayamadatte, 
takes  the  heritage),  eiphiiiis  ddydda  or  heir,  a  son  or  the  like  ;  (as  the 
Cafpateru,  in  a  gloss  on  tbe  text  of  Apastauba,  expresses  "  beir,  son,  or  the 
like  ,■"  and  the  author  of  tbe  Pracdta  also  explains  tbe  term  in  the  singular 
number).  Consequently  he  eoncura  with  Mibra:  thus  "beir"  rign\/Ut 
"  son  ;"  to  the  question  "  whose  sons  P"  the  answer  is,  "  his  from  whom  the 
estate  bas  descended  :"  bence  the  brothers  of  the  donee  are  virtually  sug- 
gested by  the  terms  of  tbe  text.  Consequently  all  the  bods  of  the  original 
proprietor  are  equal  owners ;  hence  no  one  bas  power  to  give  away  tbe  Joint- 
property  ;  he  bas  not  tbe  independent  power  requisite  to  the  validity  of  hi< 
act.  YiCHESPATi  MiSBAstates  this  opinionof  CHAsn^WARAin  fAcienvrifi: 
"  others  hold  that  tbe  term  beir  chiefly  inteuds  son ;  while  tbe  father  lives, 
"  even  a  separated  son  has  not  power  over  tbe  immoveable  eatate  ;  but  what 
"  he  baa  acquired  by  tbe  acceptance  of  gifts,  and  tbe  rest  (rf  the  seven  modes 
"of  acquisition,  he  may  give  away."  Consequently,  while  tbe  father  remains, 
sons,  with  whom  no  partition  has  been  made,  have  not  power  over  the 
immoveable  eatate  ;  and  while  be  lives,  tbey  are  not  uncontrolled  in  receiv- 
ing, aliening,  and  dissipating  property.  Tbe  texts  have  tbe  same  founda- 
tion ;  but  in  that  text  the  dependence  of  undivided  heirs,  in  regard  even  to 
movesble  effects,  is  further  denoted,  and  it  Bhows  that  separated  sons  have 
not  power  over  immoveable  property. 

Some  expound  tbe  phrase  "  heirs  or  sons  have  a  lien  equally"  (18,5), 
tbey  are  owners  equally  with  their  father:  aooordingly  it  appears  team 
the  text  of  Yajhtawalota  (13),  that  the  father  bas  not  power  to  give 
away  immoveable  property  without  tbe  assent  of  his  sons ;  and  that  is 
actually  declared  by  tbe  legislator  (11) :  and  this  text  they  hold  to  liare 
the  same  import 

Concisely  the  settled  rule  is  this :  joint-property,  which  has  descended 
from  ancestors,  can  onljf  be  given  away  with  the  consent  of  the  other  par- 
ceners ;  divided  moveables  may  be  aliened  at  the  owner's  pleasure,  but 
immoveables  with  tbe  consent  of  those  who  were  parceners  before  partition  : 
in  tbe  case  of  wealth  acquired  by  marriage,  the  assent  of  the  wife  is  requisite ; 
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of  other  property,  aoqaired  by  a  man  himself,  a  gift  mny  be  m&de  at  his  own 

Sleaanie.  Such  is  the  opinion  of  Chard^bwara,  and  also  of  VicHBSPATl 
[iBBi ;  but  the  aaxeiit  of  the  wife  is  only  required  for  what  has  been  given 
to  the  bridegroom,  with  a  decUratioo,  "  let  this  be  the  bridx'a,"  and  not  in 
every  inatance  of  property  acquired  by  marriage  :  and  there  is  this  difference  ; 
according  to  the  Uttl  opinion,  the  assent  of  the  rest  of  the  brethem  is  not  re- 
quired for  a  gift  of  divided  immoveable  property.  In  the  former  opinion 
there  is  aUo  this  difference  :  what  has  descended  fruni  ancestors  must  only 
be  given  with  the  assent  of  sons ;  and  so  must  immoveable  property  acquir- 
ed by  a  man  himself , 

Chandebwaba  has  not  clearly  explained,  thxt,  if  the  ordinance  he  infring- 
ed, the  gift  la  void.  In  the  want  of  wix  able  exposition  on  the  words  "  the 
gift  has  validity"  (18,  4).  it  is  inferred  thnt  the  gift  is  not  valid  in  other 
ease*.  It  is  the  opinion  of  VIobbbpati  Hibba,  that  the  gift  is  void  ;  for,  in  a 
gloss  on  "  divided  or  undivided"  (IB,  4),  he  states,  "  but,  after  partition,  a 
gift  made  hy  an  independent  person  is  valid." 

JilrirTATiHANA'  says,  "  a  gift  made  by  the  owner,  not  disqoaliSed  hy  "  in- 
sanity or  the  like,  id  in  no  ca«e  void  ;  the  gift  is  valid  to  the  amount  of  his 
own  ehare  even  of  landed  property."  The  wife's  gift  of  property  belonging 
to  the  bnsbaud  to  whom  she  is  united,  has  not  been  considered  by  any 
modern  author:  the  discussion  of  tkU point  may  be  seen  in  Book  V,  On 
Inheritance. 

The  text,  "  at  his  pleasure  he  may  give  what  himself  acquired"  (18,  8), 
is  not  restricted  to  property  other  than  immoveables  ;  but  it  applies  to  what- 
ever the  owner  himself  acquired,  whether  moveable  or  immoveable  ;  for  tiiera 
is  no  authority  for  any  restriction.  Such  is  CbandIbwara'b  opinion  :  but 
it  may  be  objected,  that  a  limitation  might  be  deduced  from  the  text  cited 
by  JiHttTAVAHiHA  and  others  (14). 

Declaring  vtklid  the  gift  of  property  acquired  by  a  man  himself,  or  inherit* 
ed  f^om  bis  father  (18,  2),  the  Sage  deolares  the  moral  purity  of  gifl, 
"  at  his  pleasure  he  may  give,  &e."  (1 6,  3).  Conxequeutly  there  is  no 
ref«renc8  to  the  assent  of  any  person  ;  and  a  gift  actually  made  is  morally 
pure.  But  of  property  acquired  by  marriage,  or  inherited  from  anoestora 
and  not  divided,  the  whole  ought  not  to  be  aliened.  Such  is  the  sense  oftht 
text  (19,  3).  For,  the  bride  having  ownership  in  what  is  given  with  a  de- 
claration of  her  property,  the  bridegroom  is  not  independent  in  regard  to 
it :  but,  if  it  be  given  with  a  declaration  only  of  its  use  for  her  maintenance, 
a  gift  oj  ttuh  property  made,  by  the  hmband  is  valid.  For  this  purpose  it 
is  said,  not  every  gift  subsists,  or  the  whole  ought  not  to  he  aliened  ( 18,  S). 
In  T^ard  to  what  has  descended  from  an  ancestor  and  is  undivided,  a  gift 
of  the  whole  made  by  one  parcener  is  not  valid  ;  but  the  gift  of  his  own 
share  is  good  in  law.  The  Sage  declares  the  form  of  validity  in  gifts  (18, 4): 
the  whole  property  acquired  by  marriage,  or  inherited  from  an  Ancestor, 
given  with  the  assent  of  the  wife,  or  of  all  the  coheirs,  is  a  valid  gift  :  since 
the  king's  favour  concars  to  the  ownership  of  property  acquired  by  va- 
lour, even  a  trifle  given  without  his  consent  is  not  a  valid  gift ;  for,  with- 
out hiB  consent,  the  occupier  has  no  independence.  Such  is  the  sense  of 
the  text :  and  that  is  proper,  because  the  king  maintains  the  army  for  the 
sake  of  victory  in  war  ;  hence,  what  is  conquered  hy  the  troops,  of  right 
belongs  to  the  king,  else  the  ownership  of  territory  conquered  by  his  forces 
would  be  shared.  Or,  what  distinction  is  there  in  respect  to  clothes,  horses 
and  ^ejjiauts,  territory  and  the  like  E*    As  to  what  is  gained  by  desperate 
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valour,  a§  well  as  by  valour  generally  (Book  V,  v.  380),  even  there  it  ap- 
pears that  the  king's  assent  i»  requisite  to  enjoymeat,  to  girt,  and  the  like. 
But  the  king,  anyliow  informed,  gives  immediate  mental  aaeent :  instuDoes 
of /bmta^  consent  are  not  much  seen  iu  practice. 

In  regard  to  immoveable  pro|>ert7  inherited  from  an  ancestor,  the  assent 
of  brothers  and  the  rest,  who,  though  separated,  maj  ultimately  be  entitled 
to  a  partition  of  it,  is  the  oiiuse  of  moral  purity  by  the  gift :  bub  the  dona- 
tion is  not  void  without  their  aaaent,  for  that  ia  not  dentded  by  the  text.  As 
to  the  inference,  that  the  gift  is  void,  because  disability  ia  denoted  by  the 
expression '' has  no  power"  (IS,  6),  it  is  inadmisjable  ;  tar,  the  disability 
may  be  otherwise  effected  :  thus,  when  an  heir,  though  divided,  forbids  the 
gift  or  ante  of  immoveable  property  inherited  from  an  ancestor,  the  occupier 
cannot  give  it  in  contempt  of  that  prohibition.  Such  is  the  sense  of  the 
words  "  hss  no  power  ;"  and  practice  also  conforms  therewith. 

A  gift  of  immoveable  property,  made  by  a  father  without  the  assent  of  hts 

sons,  is  valid  :  but  ha  ahonld   be  amerced,  and   must  perform  penance  ;  for 

>    their  equal  dominion  is  propounded  under  the  title  of  Inheritance. 

31. 

VAjnyawalcta  : — Over  land  acquired  by  the  grandfather,  over  a 

corrody  out  of  mines  or  1^  like  settled  onhimand  kis  heirs  by  the 

king,  and  over  staves  employed  in  his  hnsbaadry,  the  father  and 

the  son,  when  the  grandfather  dies,  have  equal  dominion.* 

And  that  is  pertinent,  as  it  relates  to  inheritance  ;  else,  sons  could  not 

have  ownership  while  the  father  lives  :  but  to  affirm  that  the  right  is  similar 

would  be  mere  childish  prate.     At  present,  the   title  becomes   similar  after 

partition,  as  is  shown  in  Book  V,  On  Inheritance  ;  and  the  texts  of  Visbkq 

and  others  conform  it :  but  a  gift  by  a  father  under  the  impulse  of  anger,  or 

the  like,  is  not  valid.    Such  is  the  modem  opinion:  no  one  lias  expressly 

said,  that  the  immoveable  patrimony,  given  without  the  assent  of  sons  and 

the  rest,  is  not  a  valid  gift.     Even  the  king  should  not,  in  breach  of  the  law, 

give  immoveable  property  for  civil  purposes ;  but  he  may  give  land  or  the 

like  for  religious  uses  ;  so  may  any  other  owner  give  away  his  own  property 

for  such  uses;  it  is  not  proper,  iu  this  instance,  to  discriminate  moveable 

and  immoTeable  property  ;  the  family,  however,  should  not  be  distressed,  as 

appears  from  a  text  cited  by  JiuAt&vahaita  (11). 

Frem  the  rule,  that '  evil  ia  not  the  consequence  of  an  act  producing  good, 
and  consistent  with  the  7idai,  provided  the  act  be  different  from  inoanta- 
tioiia  to  destroy  enemies  and  the  like,'  some  infer,  that  sin  is  the  oonsequence 
of  a  gift  of  property,  when  there  was  no  excess  above  the  neeettarj/  subsist- 
ence of  the  family,  ('tM«  being  comprehended  in  that  va^ue  exception  ;  J  hence 
the  rule  of  decision  in  this  instance  is  similar  to  that  which  regulates  gifts 
for  civil  purposes  :  but  those  who  are  able  speedily  to  acquire  wealth,  perform 
the  coitly  sacrifice  Vieimjil,f  or  the  like. 

32. 
YAjntawalcta  : — Let  the  acceptanee  be  publick,  especially  of  im- 
moveable property :  and,  delivering  what  may  be  givea  and  has 
been  promised,  let  not  &  wise  man  resame  the  donation. 

'BookV,  T.  92.    ■  tMmu,  Chap.  XI,  v.  76. 
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"Publick;"  in  the  preaeuce  of  witneaaea;  let  him  soactth&tbe  nuy 
not  Afterwards  say,  "  this  woe  not  giren  b;  me,  but  entniated  for  nse." 

"  Eepecially  of  immoveable  property :"  a  gift  of  land,  without  the 
assent  of  sona  and  the  rest,  is  not  consonant  to  duty ;  therefore  arbitrators 
may  think  it  has  the  appearance  of  a  contraet  not  made  :  kinsmen,  even 
though  divided,  may  litigate  ;  and  absolute  property  is  ascertained  by  poa- 
SMsion  for  twice  the  period  which  confirms  a  right  to  moveable  effects  :  tbeBQ 
and  many  other  obstacles  exist  in  regard  to  land  ;  it  is  therefoTS  sud,  "  espe- 
cially  the  aeeeplanee  of  immoveable  property." 

A  written  contract  of  gift  is  proper  ;  in  the  want  of  that,  the  donation 
should  be  attested.  The  contract  should  be  written  with  the  donor's  own 
hand  ;  and,  in  these  times,  it  should  be  witnessed  :  else  a  litigant,  averring 
tiiat  it  was  obtained  by  compnlaion,  may  render  the  writing  vain,  'fho 
witness  should  be  a  kinsman,  a  publick  officer,  or  other  principal  person  ;  for 
an  authentick  text  declares  : 

33. 
Land  is  conveyed  by  sis  formalities,  by  the  assent  of  townsmen,  of 

kindred,  of  neighbours,  and  of  heirs,  and  by  the  delivery  of  gold, 

and  of  wat». 

Literally  "  of  the  town  ;"  meaning  the  rational  inhabitants  of  the  place. 
"  Kindred  ;"  persons  who  might  eventually  be  entitled  to  the  heritage  after 
the  giver's  mate  issue,  namely  daughter's  sons  and  the  rest.  "  The  lord,"  the 
king,  or  his  substitute,  or  any  king's  officer  employed  for  the  purpose. 
"  Heirs,"  sods  and  the  rest.  Land  it  conveyed  with  the  assent  of  these ;  that 
is,  with  their  acknowledgment  of  knowing  the  gift,  or  with  their  attestation : 
but  the  author  of  the  M  itdakard  says,  the  gift  should  be  made  after  they  have 
assented.  By  "  town,"  according  to  him,  ia  meant  the  king's  officer  residing 
in  the  town  :  his  assent  is  required  to  ascertain  the  boundary  ;  else,  the  gift 
-  may  be  either  void  or  immoral,  faecording  to  the  diference  oj  opinion  on 
that  point,)  because  it  may  include  the  joint-property  of  others,  iiy  '■  kin- 
dred," according  to  him,  are  meant  brothers,  and  the  rest :  without  their 
assent,  a  gift  is  defective,  as  already  shown.  By  "lord"  is  meant  the 
king;  his  assent  ia  required,  because  subjects  are  dependant  (IS,  2):  in  a 
^t  of  land,  the  assent  of  him  by  whose  will  it  ia  held,  and  by  whose  favour 
the  encToachments  of  others  are  prevented,  is  indeed  proper.  By  "  heirs" 
are  meant  sons ;  their  assent  is  required  by  the  text  cited  in  the  preceding 
section  (14).  "A  delivery  of  gold"  wiUi  land,  for  the  purpose  of  show- 
ing a  complete  gift,  is  proof  of  donation.  "  Water"  is  delivered  with  tila 
and  etua,  for  the  auspiciousness  of  the  gift.  And  thus  a  donation  of  im- 
moveable property  for  religious  uses  ia  excellent ;  but,  for  civil  purposes,  a 
gift  of  immoveable  property  should  not  be  made  by  prudent  men  :  this  is  a 
settled  rule. 

By  proceeding  so  far,  great  difficulty  would  arise  in  gifts  of  landed 
proper^  for  civil  purposea.  But,  when  the  townamen  and  the  rest  are 
witnesaea  to  the  contract,  there  is  no  controversy.  If,  by  accident,  they  ba 
not  witnesses,  their  assent  should  be  noticed  in  the  deed  of  gift,  and  the 
written  contract  should  be  made  in  the  same  form  with  a  written  contract 
of  loan ;  for  the  directions  of  YijHTAWALCiA  ate  general     (Book  I,  v.  16). 

The  form  of  the  writing  should  be  this :  in  place  of  the  creditor's  name, 
let  the  donee's  be  written,  and  the  names  of  his  father  and  so  forth,  to  pre- 
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Tent  k  inistake  of  the  person  ;  next  fihould  be  written,  "  this  deed  of  gift,  tu 
follows  :  for  the  sake  of  heaven  I  give  onto  thee,  vith  gold  and  water,  this 
land,  meaatiring  bo  miicb,  and  speeding  the  necaiary  snbaiaience  of  mj 
family,  to  beheld  for  auch  a  period."  If  die  towiumen  aud  the  rest  be  not 
witnesses  to  the  deed,  or  if  tbey  be  not  present,  the  instniment  should  express, 
"  with  the  approbation  of  the  king,  and  with  the  assent  of  sons,"  and  so 
forth.  Though  the  consent  of  sons  be  not  required  in  a  gift  for  religions 
purposes,  it  should  neverthdeea  be  noticed,  (on  account  of  the  difficult  pub- 
licity of  a  gift  of  immoveable  property,  whidi  has  been  remarked  by  Sages), 
tjiat  himself  and  his  descendants  may  not  clum  ownership.  The  year, 
month,  fortnight,  and  day  ahonld  be  noted  ;  and  the  donor  should  anb- 
acribe  hia  name  with  his  own  hand,  first  writing  the  designation  of  his 
father  and  so  forth.  The  names  of  witnesses,  informed  of  the  whole  contents, 
may  be  Bubscribed  by  another  hand,  after  asking  ihtir  permitntnt  ;  but  the 
writer's  name  mtut  be  added.  If  any  party  be  unable  to  write,  &e  inttru- 
maU  should  be  subscribed  by  a  substitute  :  but  the  donor,  if  unable  to 
write,  makes  some  mark,  as  a  double  line,  or  the  like.    Such  is  the  practice. 

A  contract  written  by  the  party  himself,  even  though  not  attested,  is 
good  evidence ;  but,  if  attested,  it  is  indisputable :  and  therefore  it  is  proper 
to  make  it  in  thatjorm.  Bat  if  there  be  not  the  atteetation  of  kiusmen  and 
the  rest,  then  it  most  certainly  be  questioned  by  the  king.  Such  should  be 
the  written  contract  of  gift  for  the  whole  of  joint-proper^  :  in  grants  by  a 
king  there  is  some  difference. 

34. 
YAjntawalcti  : — Let  a  king,  having  given  land  or  assigned  a  cor- 

rody,  csuae  bis  gift  to  be  written,  for  the  information  of  good 

princes,  who  will  succeed  him, 
i.    Either  on  prepared  silk,  or  on  a  plate  of  copper,  sealed  above 

with  bis  own  signet.  Having  desciibed  his  ancestors  and  himself, 
3.     The  quantity  of  the  gift,  with'  the  penalty  of  retmmption,  and  set 

his  own  hand  to  it,  and  specified  the  time,  let  him  render  his 

donation  firm. 

"  A  corrody ;"  the  gift  of  a  thing  assigned  on  a  fund.  "  For  the 
information  of  good  and  just  princes ;"  not  of  ni^aat  priuces,  for  they  indeed 
violate  even  written  grants  How  should  the  writing  be  fiamml  P  He 
says,  " on  prepared  silk,"  or  (because  that  is  not  durable)  "on  a  plate  of 
copper."  "  The  gift ;"  tiie  land  or  thing  which  b  granted.  Having  daeriUd 
the  qmintity  of  it ;  "  its  quantity  so  much."  Declaring  the  consequence  o£ 
resoming  a  gift.  Setting  hia  oiin  hand  to  it ;  "  what  is  here  written  has 
the  Bseent  of  me,  son  of  such  a  one  :"  with  auch  words  subscribed,  and  with 
the  date  affixed ;  tiiat  is,  the  date  of  his  reign,  or  the  time  of  an  eclipse  of 
the  moon,  or  the  like.  By  the  assent  of  the  king,  the  donation  should  be 
rendered  firm. 

The  conseqiience  of  resuming  a  gift  is  thus  shown. 
35. 
Xii  pardna : — The  giver  of  land  remains  in  heaven  sixty  thousand 

years ;  but  he  who  resumes  it,  or  assents  to  the  resumption,  shall 

■0  long  inhabit  a  region  of  torment. 
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In  the  DipacaHcd,  a  corrodj  is  tbaa  expluned  :  the  gift  of  a  future  thing 
b;  ft  proviooB  ogreemeat,  in  this  form,  "  I  will  give  a  hundred  suvemat 
evetj  month  of  Cdrtid,"  or,  "  out  of  this  mine.,  or  thia  village,  I  will  ftn- 
Dually  give  a  hundred  Mvemat,"  or,  "  I  will  monthly  give  one  iuvema." 

How  con  there  be  property  in  a  future  thing ;  for  it  has  not,  at  that  time, 
a  place  on  which  to  rest ;  and  the  act  of  volition  ceases  after  creating  thtt 
light.  Neither  is  U  true,  thai  a  future  thing  u  not  given,  but  only  pro- 
mised :  were  it  bo,  after  the  death  of  that  king,  on  the  accession  of  his 
Buccessor,  the  corrody  would  be  lost.  Nor  should  this  be  deemed  admisal- 
ble  ;  for  it  is  inconsistent  with  the  practice  o/*  respectable  men.  To  this  it  is 
teplied,  that  the  past  existence  of  volition  is  the  cause  of  tAu  property  : 
hence  the  BrdAmana  has  a  right  to  the  'future  thing  ;  and,  should  auother 
king  resume  the  grant,  he  falls  to  a  region  of  torment  for  seizing  holy  pro- 
perty. The  gift  of  a  corrody  b  at  once  completed  ;  but  it  should  be  inserted 
in  the  written  grant,  "  I  vrill  give  a  hundred  tuvemaa  every  Cirtici." 

Tf  property  is  not  created  in  a  future  thing,  why  is  the  partition  of  a  oor- 
lody  diacQSsed }  The  word  itself  justifies  its  futurity,  and  implies  volition  ; 
and  the  term  "  gift"  is  extended  io  corrody  for  the  purpose  of  confirming  it, 
like  the  sale  or  transfer  of  a  debt.  The  grant  of  the  penedon  should  be  pre- 
faced with  these  words  :  "  this  written  grant  of  a  corrody." 

"  For  the  infonnaUon  of  good  princes  i"  else  a  prince,  though  good,  might 
resume  it  through  ignorance  or  doubt ;  a  bad  prince  would  probably  resume 
it  hnowingly.  To  denote  this,  the  epithet  good  is  added.  This  is  meant 
generally.  A  consequence  of  the  grant  is  the  spreading  of  the  donor's  fame  : 
accordingly,  an  authentick  text,  cited  by  GdTfcBuninA,  expresses : 

36. 
So  long  afl  his  fame,  anforgotten,  pervade  the  eartti  and  air,  ahall  the 
genetoua  maa  remain  in  a  celestial  abode. 

It  is  related  in  the  Mdhabhdrata,  that,  having  performed  many  virtuous 
acts,  and  enjoyed  heaven  during  a  very  long  period,  the  king  Indbastduna, 
falling  from  heaven  when  almost  ^  his  contemporaries  were  dead,  though 
the  meriti  of  bis  virtuous  deeds  were  yet  uneihausted,  asked  of  the  S^ 
MAJtCAHDET A  the  story  of  his  fame :  but  he,  though  he  had  lived  lon^ 
being  unable  to  relate  it,  referred  him  to  one  born  before  himself ;  that 
person  also  unable  to  relate  the  story,  did  the  same  :  this  series  of  reference 
being  continued,  a  turtle  in  the  lake  of  the  Danavas  rehearsed  the  whole 
history  of  Indradydmna.  By  this  his  fame,  before  extinguished,  again 
blazed,  uid  by  its  own  effulgence  caused  the  king  iKDKAsrniiNA  to  ascend 
to  heaven. 

As  prepared  silk  is  not  very  dniabla,  a  plate  of  copper  is  directed.  Ac- 
cording to  the  thing  to  be  given,  a  particular  leaf  or  plate  may  be  vted. 
Copper  is  here  mentioned  for  ita  parity  and  auspiciousneas  :  this  is  meant 
generally,  comprehending  silver  and  the  like. 

"  His  own  signet ;"  a  thing  used  to  stamp  at  once  the  whole  of  the  letters 
in  an  uniform  mode :  the  letters  may  be  those  which  express  his  name,  oc 
otheiB,  but  such  as  cannot  be  used  by  another  person'. 

"  His  uicestors  *'  the  race  from  which  he  sprung ;  his  own  ancestors  bom 
of  that  race  :  for  the  purpose  of  spreading  their  fame  with  his  own,  and  to 
prevent  the  mistake  of  another  person  bearing  the  same  appellation. 
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"  Himielf :"  eince  it  is  customary  to  insert  the  name  of  the  donee  and  the 
reat,  and  since  his  own  appellation  is  actually  inserted  from  the  neceasi^  of 
observing  the  form  of  a  written  contract  of  debt,  or  is  inserted  becsose  it  is 
engraved  on  the  seal,  something  more  must  be  here  meant ;  and  that  appeals 
to  be  his  own  titles  of  honour :  though  it  be  improper  to  exalt  and  ceUbrate 
himself,  such  praise  is  not  improper  from  his  own  dependents-  Thus  some 
explain  the  teita  :  but  others  hold,  that,  since  he  u  dignified  by  spiritual 
persons  with  titles  of  honour,  it  is  proper  to  insert  them. 

"  Describing  the  quantity"  of  land,  in  this  form,  "  land  meaanring  so 
many  cubits."  In  fact  its  description  by  time  and  place  should  be  inserted : 
however,  that  is  not  shown  in  the  text  of  Yjjnyawalcta  (34),  bnt  is 
inftrr«d  from  practice :  it  is  nsnal  to  insert  the  tia»u  of  the  town  and  the 
Uka. 

"  The  penalty  of  resumption :"  the  consequence  of  resuming  what  has 
been  given,  as  has  been  mentioned  ;  and  another  authentick  text,  aCed  in 
tile  Sipacalud,  denounces  the  penalty, 

37. 
But  he  who  Beizes  the  Bubuetence  of  priests,  whether  given  by  himself 

or  by  asother,  is  bom  a  reptile  in  ordure  for  sixty-thousand  yeara. 

It  is  shown  by  texts  cited  in  the  Ecddeii  tatwa  (38  and  39),  that  a  man 
seizing  holy  property  is  guilty  of  a  crime  egval  to  the  murder  of  a  priest ; 
and,  seizing  the  property  of  a  Cshatriya  and  tdlie  restj  he  u  ^Itg  of  a  crime 
equal  to  the  murder  of  a  soldier  and  so  forth. 

38. 
Y&yv,  jTunlna : — Since  property  is  called  external  life,  be  who  takes 
it  slays  the  owner. 

39. 
Sanc'ha.  : — He  who  xesames  the  subaisfcence  of  any  man,  of  what 
tribe  soever,  must  perform  the  expiation  prescribed  for  killing  a 
person  of  that  tribe. 

40. 
HAbItA: — He  who  gives  not  what  he  has  promised,  and  he  who  takes 
back  what  he  has  given,  sinks  to  various  regions  of  torment,  and 
springs  again  to  birth  from  the  womb  of  some  brute  animal 
These  and  many  other  consequences  from  resumption  of  gift  have  been 
propounded ;  for  the  sake  of  illustration,  a  little  has  been  inserted  tn  thia 
jiace.    Many  fruits  accruing  from  the  gift  of  land,  have  also  been  men- 
tioned by  S^es. 

41. 

Sat  he  who  accepts  land,  and  be  who  bestows  it,  performs  pure  acts, 

and  shall  certainly  go  to  a  region  of  bliss. 

And  "  the  giver  of  the  land  obtains  landed-property,"*  and  so  forth ;  but 
that  is  not  mentioned  by  TIjnyawalcta. 

■  Umm,  CUptcr  IT,  t.  230. 
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As  the  direction  for  the  king'B  BubBcribing  the  grast  iritb  his  own  hand 
may  be  ^filled  iu  any  words,  some  eifjlain  it,  that  he  should  only  write 
with  his  own  hand,  "  so  much  land  givr n  to  such  a  person."  They  think 
it  ill-reasoned  to  require  the  words  "  this  deed  of  gift,"  as  practised  by  his 
officers. 

"  The  5ate  ;'  '  bis  own'  is  brought  forward ;  consequently  the  seuee  is, 
the  king  should  execute  the  deed  of  gift  dated  by  the  year  described  from 
the  reigns  of  princes  of  the  same  dynasty.  His  titles,  and  the  denunciation 
gainst  the  resumption  of  gift,  thould  be  placed  above,  and  on  the  left  side ; 
fur  it  is  customary  to  put  the  name  of  the  giver  on  the  right  side.  Let  hini 
render  his  donation  firm,  that  it  may  tuve  long  duration.  Thns  some 
explain  the  text  (84). 

A  deed  of  gift,  or  the  grant  of  a  coirody,  should  be  thus  framed  in  the 
form  directed  for  a  written  contract  of  debt ;  it  is  separately  mentioned,  for 
tiie  additional  direction  of  a  seal  and  the  like.  This  gloss  is  grounded  on 
the  Dipaealied. 

Since  the  priest,  as  well  as  the  king,  has  property  iu  the  soil  occupied 
by  the  snbjeot,  (for  be  is  declared  by  Memo  to  have  dominion  over  the 
human  species.  Chap.  II,  v.  24),  and  since  the  priest's  lordship  of  the 
soil  is  proved  by  the  practice  delivered  in  the  system  of  law  (Chap.  II,  v. 
13),  and  siuce  MxNir  declares  it  (42),  and  since  the  priest  is  entitled 
to  a  share  in  the  produce  of  agriculture  (13),  bow  is  it  again  bestowed  on 
him? 

42. 
Mesu  : — The  BrdkmaTta  eats  but  his  own  food,  wears  but  bis  own 
apparel,  and  bestows  bat  his  own  in  alms :  through  the  benevolence 
of  the  Brdhmcma,  indeed,  other  mortals  enjoy  life. 
43. 
PabASaba  :— Giving  a  sixth  part  to  the  king,  a  twenty-Brst  to  deities, 
and  a  thirtieth  to  priests,  a  husband/man  is  exempt  from  all  sins 
incident  to  agriculture. 

To  the  question  above  ttated  it  u  antwer^  that  domiiMm  is  expressed  in 
a  general  seuae ;  as  a  priest  ie  uot  qualified  for.  war,  he  has  not  superior 
ownership  :  and  even  admitting  the  priest's  lordship  of  the  soil,  a  gift  may 
be  neoer^ieleu  made  to  him  for  the  purpose  of  entitling  him  also  to  receive 
the  share  due  as  revenue  to  the  king. 

Menu  forbids  the  levying  of  revenue  from  a  field  occupied  by  a  priest ; 
for,  otherwise,  the  test  quoted  in  Chapter  II  (v.  14,  7)  would  be  unmean- 
ing. But  subjects,  even  though  residing  on  land  appertaining  to  a  priest, 
must  be  protected  by  the  king ;  and  the  fines  imposed  on  them  should  be 
received  by  the  sovereign. 

If  some  rj?erbe  described  as  the  boundary,  and  the  quantity  of  land  be 
specified,  then,  should  the  river  encroach  on  it,  the  loss  falla  on  the  priest, 
because  his  land  is  destroyed  ;  as  it  is  his  loea  if  gold  received  by  him  be 
stolen  by  robbers.  But  if  the  river  assigned  as  Uie  boundary  should  recede, 
the  land  gained  by  alluvion  belongs  to  the  king ;  because  the  gift  did  not 
intend  that  land,  and  it  exceeds  the  quantity  specified.  But  where  the 
quantity  is  not  specified,  and  the  grant  expresses,  "  the  land  as  far  as  the 
river  is  thine ;  what  is  carried  away  by  the  river  is  thy  lose,  what  is  left  bj 
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the  river  is  thy  gain ,-"  then  the  loaa  or  the  gain,  whUheptr  it  be,  a  the 
priest's. 

It  musl;  be  considered,  that  if  present  volition,  by  its  privation,*  become 
the  cause  of  futare  property  ia  a  future  thing,  present  volition,  by  its 
privation,  may  also  become  the  cause  of  future  property  in  a  present  thing : 
as  iu  the  case  of  a  gift,  in  this  or  other  farm,  "  this  field  belonging  to  me 
shall  be  thine  after  my  death,"  the  act  of  volition,  which  constitutes  gift,  is 
past  at  that  very  time.  The  increase  of  purity,  a^totno^^  hy  gift,  agatntd 
on  that  day  mkieh  u  lial  lowed  by  the  donation:  but  the  property  of  the 
givtr  is  not  devested ;  nor  it  it  Tested  in  the  donee,  until  after  the  give^t 
demise.     His  donation  is  indisputable,  because  it  does  not  differ  from  reliu- 

Juiabment,  vesting  properly  in  auother  after  devesting  his  own  property. 
t  should  not  be  objected,  that  the  past  existence  of  volition  is  not  seen  to 
be  a  cnuse  of  property  :  it  is  necessary  to  establish  it  in  the  oase  of  corrody ; 
and  authors  admit  the  gift  of  a  futare  thing. 

When  a  debtor  pays  the  debt  which  he  has  contracted,  by  amgning 
Bometliing  which  will  exist  on  a  subsequent  day,  then,  the  debt  being 
aoquitted  on  that  very  day,  interest  ceases  ;  and  tliat  future  thing  becomes 
the  property  of  the  creditor,  and  oannot  be  taken  by  another.  A  debtor, 
desiring  to  conciliate  the  regard  of  his  creditor,  may  voluntarily  add,  and 
give,  a  quarter,  or  half  of  that,  and  so  forth,  to  a  creditor  eager  for  interest 
In  this  case  the  form  of  the  writing  mtuf  be  regulated  accordingly:  if 
Tajnyadatta,  having  borrowed  ten  suvemas  from  Devadatta,  on  the  tenth 
day  of  Athdd'ha,  discharge  the  turn  on  the  eleventh  day,  with  an  advance  at 
a  quarter,  the  form  of  the  writing  ia  this  :  "  I,  having  received  a  loan  from 
"  thee,  on  the  tenth  day  oF  Atkdd'ha,  (to  discharge  that  together  with 
"  interest  volunlarily  stipulated,  and  amounting  to  a  fourth  part  of  the 
"  principal  for  a  single  day,)  do  give  unto  thee  grain  to  the  value  ot  twelve 
"fHwntiu  and  a  half,  at  the  eurrmt  price  of  the  month  of  Pattsha,  to  be 
"  received  from  the  produce  of  this  field  in  the  present  year."  If  the  pro- 
duce of  several  years  be  assigned,  it  should  be  thus  stated,  "  from  the 
produoe  of  this  field  for  so  many  years,"  But  if  the  writing  bear  "  tor  the 
present  year,"  and  grain  be  not  produced  that  season,  the  amount  should 
ag'ain  he  made  a  debt,  for  it  is  not  in  fact  discharged  :  the  will  to  transfer 
property  has  alone  passed,  but  the  creditor  baa  obtained  none  :  therefore  tbe 
debt  most  be  again  paid.  Where  a  debtor,  intending  to  pay  the  debt  wben 
due,  has  earned  the  aum  from  his  own  house  with  the  will  thst  it  should 
become  the  creditor's  property,  but  in  tbe  meantime  the  money  is  lost  b; 
accident ;  as  in  this  oase  it  must  be  paid  again,  so  in  the  other  oase  likewise : 
for  there  is  equally  a  want  of  delivery  ;  and,  according  to  Taobesfati  Bhat- 
tIohIbta,  there  is  an  equal  want  of  property.  The  payment  is  complete 
on  actual  delivery  ;  not  on  i  mental  relinquishment  only. 

If  he  receive  a  loan  from  another,  pledging  to  biro  the  produoe  of  that 
field,  then  tbe  last  creditor  shall  have  tbe  sorplos  produce ;  be  does  not  in 
this  case  take  a  slwre.  If  there  be  no  surplus,  tbe  debt  is  similar  to  ods 
unsecured  by  a  pledge  ;  and  tbe  last  creditor  shall  be  paid  from  other  assets, 
for  he  has  no  pawn.  But,  if  the  prior  contract  were  an  bypotbecation,  then, 
according  to  BAOH^HA^DANA,  tbe  first  creditor  must  obtain  his  piincipsl 
and  interest  by  any  other  mode  whatsoever,  and  relinquish  the  pledge: 
according  to  other  opinions,  the  last  creditor  only  shall  take  Qie  produce; 
but  the  first  creditor  shall  receive  interest  from  the  date  of  tbe  second  cod- 

*  Allniiliig  to  the  relatiDn  betWMO  oaiue  and  «ff»ot«. 
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tnct,  at  the  rate  of  two  in  the  hundred  or  the  lite,  foAis  pledge  was  lost  to 
bimonthat  date.  This  and  other  points  maybe  de  term  ined  from  a  man's 
own  judgment.  CjIttXtaha  declarea,  with  a  distinction,  what  has  bei?D 
■aid  by  YAjntawaxoya,  that  what  has  heen  promised  aboiUd  be  given  (10). 

44. 
OATTiYANA : — He  wbo  delivers  not  a  present  which  he  has  promised 

to  a"  priest,  shall  be  compelled  to  pay  it  as  a  debt,  and  incurs  the 

first  amercement. 

By  this  expreasion,  "  as  a  debt,"  even  beating  and  the  like  are  permitted  ; 
but  it  JB  incompatible  with  common  sense  that  the  claimant  should  beat 
debtors  of  the  sacerdotal  class  :  it  appeam,  therefore,  that  the  king  should 
employ  compuhorit  means  for  the  recovery  of  the  debt  la  fact  he  may 
compel  payment  by  mild  remonstranou  and  the  like :  it  is  mentioned  to 
show  the  absolute  necessity  of  payment.  Pradeut  men  do  n<4  make  abiolute 
promisea  ;  but  intending  to  give  anything,  they  say,  "  God  willing,  the 
purpose  shall  be  acoomplisbed." 

From  the  mention  of  a  pneat  in  this  text,  some  lawyers  donbt  whether 
it  relate  not  to  the  promise  of  a  gift  for  religious  nses.  But  that  is  not 
right ;  for,  in  the  case  of  a  promise  for  civil  purpoaes,  the  delivery  of  the  gift 
is  also  necessary.  It  has  been  declared,  that,  in  the  case  of  a  promise  for 
Buch  purposes,  what  has  been  promised  is  unalienable  (4,  i). 

45. 
Matsya  purdna ; — If  a  man  give  not  what  be  haa  legaUy  promised, 

let  the  king  fine  him  one  «u,ver7ia,  or  eighty  racticas  of  gold. 

The  contradiction  between  the  fine  of  one  tuvema  and  the  first  amerce- 
ment (iS  and  44),  sliould  be  reconciled  by  distinguishing  the  case  according 
to  the  virtuous  or  vicious  disposition  of  the  party. 

Tajntawalcta  has  said,  "  let  not  a  wise  man  resume  the  gift"  (82)  ; 
there,  resumption  is  of  two  kinds,  refusing  to  deliver  what  has  been  given, 
and  taking  it  back  after  delivery  :  the  fine  is  the  same,  for  they  are  liJte  a 
pair  of  horses  coupled  in  one  yoke  ;  and  no  other  fine  has  been  mentioned. 
HiaiTA  declares  the  ofience  equal  (40  and  46). 

46. 
HiRlTA: — A  promise  legally  made  in  words,  but  not  performed  in 

deed,  is  a  debt  of  conscience  both  in  this  world  and  the  next 

"  Various  regions  of  torment"  (40) ;  the  hells  named  Raurava,  Mahdrau- 
ravtt,  ix.  What*  ia  promised  in  words  expressing  "  I  will  give,"  but  not 
actually  given,  is  a  debt  (46).  How  can  it  bo  a  debt ;  for  it  is  received 
from  him  by  reason  of  a  promise,  not  bj/  reeuon  of  a  loan  f  The  legislator 
replies,  it  is  a  debt  of  conKcience.  From  the  words  "  in  this  world,"  it  ap- 
pears that  payment  should  be  enforced  by  the  king  ;  from  the  expression 
*'  in  the  next  world,"  it  appears  that  the  promise-breaker  sinks  to  a  region 
of  torment.  Some  infer,  ^m  the  mention  of  debt,  and  from  the  exposition 
on  a  text  died  in  Book  V,  at  v.  1 1 1 ,  (to  those  to  whom  payment  baa  been 
promised  by  the  father,)  that  what  has  been  promised  should  be  so  paid  by 
his  son. 

•  HiKV,  Chwlsr  IT,  t,  SB. 
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All  this  eappoaea  a  promise  of  vhat  may  be  giiven  ;  but  it  does  not  apply 
to  the  promise  of  vhat  is  unalienable.  Under  the  directions  for  an  amerce- 
ment where  euoh  property  ia  given  away,  the  king  should  act  impose  a  fine, 
at  the  Mine  fime  compelling  the  performance  of  an  undue  act;  nor  should  he 
omit  to  punish  such  an  act.  Therefore,  half  the  amercement  forgiving  what 
ie  unalienable  is  incurred  by  promising  what  should  not  be  given  ;  or  the 
king  should  compel  the  mau  to  pay  as  much  as  he  has^promieed,  but  had  not 
delivered :  two  punishments  existing  for  the  same  offence,  the  lightest 
should  he  preferred. 

lu  some  iusttinces  it  is  directed  not  to  give  what  has  been  promised. 

47. 
QiJtaha.  :  —A  man  shall  not  give,  even  wliat  he  has  promised,  to  a 

person  whom  the  law  declares  incapable  of  receiving. 

His  want  of  religious  qualification  is  here  the  cause  of  his  not  being  en- 
titled to  the  gift.  Vhdda  Betn&eara  wd  Yivdda  Chintdmeni, 

48. 
Menu  : — Should  money  or  goods  be  given,  or  promised  aa  a  gift,  by 

one  man  to  another  who  asks  it  for  some  religious  act,  the  gift 

shall  be  void  if  that  act  be  not  afterwards  performed  : 
2.     If  the  money  be  delivered,  and  the  receiver,  tJirough  pride  or 

avarice,  refuse  m  ihai  case  to  return  it,  he  shall  be  fined  one 

ev.vema  by  the  lung,  as  a  punishment  for  his  theft. 

Money  or  goods  given,  or  promised,  by  one  man  to  another  who  asks 
it  for  a  laorifice,  should  he  not  sfterwards  apply  it  to  that  purpose,  shall  he 
taken  back  if  given,  and  shall  not  be  delivered  if  promised  ordy, 

CttllAcab  h  atta. 

If  the  donor  give  money  to  a  priest  for  a  sacrifice  which  be  himse!f  re- 
quires, and  the  priest,  not  performing  that  duty,  apply  it  to  bis  own  use,  at 
bis  own  pleasure,  then  the  money  may  be  withdrawn  :  but  it  must  not  be 
resumed,  if  the  man,  asking  it  in  that  viordt,  "  I  perform  a  sacrifioe  for  my- 
self, give  me  thi»  money  or  thae  goods,"  and  receiving  the  money  or  goodij^ 
do  not  perform  the  religious  ceremony.  Thus  some  interpret  the  law  :  but 
that  ia  not  satisfactory ;  for  hia  a^ing  it  would  not  be  the  consideration. 
Therefore,  the  cunstruction  is  this  :  '  to  another,  who  asks  it  for  some  reli- 
gious act ;'  that  is,  to  a  person  who  asks  it,  at  the  tame  time  saying,  "  I  will 
perform  an  act  of  religion." 

According  to  CuLficABHATTi,  the  sense  of  Q6tama's  text  is,  "  what  he 
has  promised  to  a  person  not  qualified  on  religious  gnvnds  ;"  according  to 
the  Rettiacara,  it  ia,  "  promised  to  a  person  disqualified  on  religious  grounds.'* 
Both  should  be  admitted  ;  for  a  person  not  qualified,  or  ditquatijied  on  reli- 
gious grounda,  is  incapable  of  a  gift  for  religious  purposes,  since  texts  de- 
clare ''marble  transports  i\ot  iaarb\e  over  lAedt^;"  and  again,  " wealth thould 
not  he  distributed  among  nomen,  nor  among  ignorant  or  dishoneBt  men  :" 
and  this  must  be  understood  of  cases  where  religious  qualifications  were  sup- 
posed at  the  time  of  the  promise,  as  will  be  meutioned  (62, 8).  £ut  if  wages, 
or  the  like,  be  the  motives  of  the  gift,  the  donor  must  deliver  it  even  to  a 
man  not  qualified  on  religious  grounds, 
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The  circnmstance  of  bis  not  ^plying  wfaat  has  been  promiBed,  to  tbo 
religious  use  inUntUd,  may  be  known  by  pMick  report ;  for  instance,  some 
penon  declsres,  "  this  man,  taking  money  or  goods  on  tbia  account,  gives  it 
to  &  barlot."  If  the  receiver  do  not  ta  that  case  surrender  what  has  been 
given,  or  if  he  forcibly  take  what  baa  been  promised,  he  shall  be  fined  one 
tuvema  by  the  king,  and  shall  certainly  be  compelled  to  restore  the  thing. 
"  As  a  punishment  for  his  thcfb  ;"  aince  it  is  thus  declared  that  he  shall  be 
punished  as  a  thief,  it  does  not  appear  that  he  should  be  made  to  restore  it 
by  mild  remonstrance  and  the  like. 


Art.  II. — On  Valid  or  Irrevocable  Gifts. 

49. 

VhIhaspATI: — Things  once  delivered  on  the  following  eight  accounts 

cannot  be  reaumed,  as  wages,  for  the  pleasure  of  hearing  poets  or 

mu«iciaiM  and  the  Wee,  as  the  price  of  goods  sold,  as  a  nuptial  ^ft  to 

a  bride  w  her  family,  aa  an  acknowledgement  to  a  benefactor,  as  a 

present  to  a  worthy  man, from  natural  affection,  or  from  friendship. 

"  As  wages  ;"  aa  a  recompense  paid  for  work  performed  :  so  Chasubs- 
WARA,  with  whom  MisRA  concurs.  SacriBoial  fees  might,  according  to  this 
expoMtion,  be  deemed  wages;  but  the  grounds  on  which  they  are  not  consid- 
ered as  Bucb  in  forensiok  afFnirs,  may  be  learned  under  the  title  of  Ifou- 
payment  of  Wages  or  Hire. 

"  For  pleasure ;"  for  th*  gratifieation  of  seeing  dancers  and  the  like. 

MiHRA  and  CBAHnkairABA. 

"  As  the  price  of  goods,"  paid  to  the  vender.  "  As  a  nuptial  gift  or 
gm,tuity,"  delivered  to  the  person  who  gives  the  bride ;  so  explained  by 
MlSKA  and  CHA^nfesWABA  :  a  nnpljal  gratuity  is  paid  at  an  'Asura  marriage  f 
and  the  pair  of  kine  delivered  at  an  ''Arsha  marrii^e,  though  not  ttrictly  a 
gratuity,  ia  comprehended  in  this  term.  "  As  an  acknowledgement  to  a 
benefactor ;"  in  return  ftir  benefits  received  :  for  instance,  a  man  not  receiv- 
ing wages,  but,  from  a  motive  of  friendship,  by  his  strength  of  abilities  has 
accomplished  some  business  for  any  person  ;  what  this  person  gives  him,  is 
an  aeinmeUdgement  to  a  benefactor. 

"  As  a  present  by  a  worthy  man,"  versed  in  the  sense  of  the  scriptures, 
given  by  him  for  religious  purposes  to  a  Srdhmana.  So  Misra  and  Chak- 
D^BWASA.  It  is  mentioned  incidentally,  leat  gi^s  for  religious  purposes 
should  be  reckoned  in  the  number  of  revocable  gifts  :  but  Nabbda  does  not 
specify  a  present  by,  or  to,  a  worthy  man.     His  text  will  be  cited  (50). 

"  EVom  affection,"  towards  sons  and  the  rest ;  or  from  kindness  to  a 
friend.  Uiska. 

Or  "  worthy,"  may  be  interpreted  the  state  of  worthiness  ;  what  is 
given  to  a  stranger  endued  therewith,  thoueh  no  benefit  should  have  been 
received  from  him,  it  a  prexent  to  a  worthy  man.  "  Affection  ;"  kindness, 
friendship,  and  so  forth  ;  what  is  on  that  account  given  to  a  friend  :  andthe 
last  term  of  the  text  may  b»  interpreted  tender  regard,  inlead  of  friendship  ; 
what  ia  on  that  account  given  to  sons  and  the  rest.  These  three  terms  are 
also  similar  in  rhetorick,  as  names  for  love. 

•  See  tnndatioD  of  Mbnv,  Clup.  Ill,  v.  31. 
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50. 
TXAbedl  : — They  \rho  know  the  law  of  gifts,  declare,  that  things  once 
delivered  as  the  price  of  goods  sold,  as  wages,  for  the  pleasure  of 
hearmg  poete,  musidaTia  or  the  like,  from  natural  afiection,  as  an 
ackDowledgemeottoabenefactor,as  a  nuptial  gift  to  a  bride  or  Aer 
fcvm/Uy,  and  through  regard,  cannot  be  resumed. 

By  this  is  declared  the  seven-fold  distinction  of  valid  or  irrevoeabU  gifts : 
it  baa  been  already  eaid,  that  such  gifts  are  of  eevea  Borts  (2,  3). 

"  From  natural  affection,  and  through  regard :"  in  these,  wortbinei« 
may  be  compreliended  ;  therefore  the  eighth  distinction,  noticed  by  Vrihas- 
PATI,  is  not  excloded  :  or,  a  present  to  a  worthy  man  may  intend  a  gift  for 
religious  purposes,  nob  mentioned  byNlsBDA,  because  be  had  premised  citU 
donations.  "  In  civil  a&irs,  the  law  of  gift  is  four-fold"  (2,  2).  It  should 
not  be  objected,  that  presents  for  religious  purposes  are  suhject  to  civil  cog- 
nizance ;  else  bow  could  tba  king  compel  delivery  1  The  gift  alone  is 
religions  ;  delivery  is  a  matter  of  civil  cognitance.  Then  the  laui  eonctrmng 
vhat  may  not  be  given  and  the  like,  should  be  admitted  in  the  case  of  gifb 
for  religious  purpoMS  P  In  some  instances  it  may  be  admitted ;  in  some  it 
may  be  inconsistent  with  reasoning ;  in  some  it  may  contradict  esepresi  laws. 
MisRA,  considering  kindness  as  inflaencing  every  gift,  reduces  the  dis- 
tinctions to  seven.  But  CBANDtswASA.  explains  "  a  gift  from  natural 
affection"  (49),  a  donaUon  to  sons  or  the  like;  "  through  regard,"  for 
religious  purposes:  and  this,  he  adds,  is  intended  by  VbIhaspati  in  tbe 
expression, 'a  present  by  a  worthy  man:  not  distinguishing  regard  uid 
kindness  from  pleasure,  NinBDA  declares  seven  sorts  ;  and  Vuisaspati, 
distinguishing  tbera,  propounds  eight  sorts  :  thus  tbere  is  no  inconsistency : 
or  they  may  be  reconciled,  by  saying  it  is  not  implied  that  one  trxt  curtails 
the  otber.'  His  meaning  is,  tha^  since  Narsda  mentions  natural  affection 
lu  addition  to  regard  and  kindness,  the  number  of  seven  sorts  ia  complete : 
but  as  this  might  seem  unsatisfactory,  disparaging  ViUBtBFATi,  who  bas 
not  specified  natural  affection  hy  the  same  term,  be  subjoins  another  mode  of 
reconciling  tke  texts,  "  it  is  not  implied,  &o."  that  is,  Naked&'b  mentioning 
seven  sorts  does  not  imply  an  exclusion  of  others ;  and  Vrihaspati'b  dis- 
tinctions are  comprehended  in  the  seven  sorts  of  irrevocable  gifts.  An  (inpi« 
exposition  of  these  opinions  would  be  a  mere  display  of  skill ;  it  is  not  of 
much  use  to  tbe  thorough  examination  of  the  subject. 

A  nuptial  gift  or  gratuity  is  a  general  term,  and  may  comprehend  what 
ia  now  given  to  a  bridegroom  on  his  marriage  to  the  daughter  of  a  Jidd'hiya 
Srdhmana*  Even  a  nuptial  gift  of  money,  received  from  the  kinsmen  of  a 
bridegroom,  in  honour  of  ancestors,  is  taken  by  the  parent,  who  maintains 
the  boy  :  suoh  is  the  custom.  But  land  and  the  like,  received  for  tbe  main- 
tenance of  the  bride,  is  not  taken  by  her  fatker-in-huo  ;  nor  property  given 
at  tbe  bridal  procession.  Wealth  also,  received  on  a  second  marri^e,  is  not 
taken  by  the  bridegroom's  father ;  for  a  second  marriage,  is  contracted  for 
the  purpose  of  obtaining  that  wealth.  Nor  is  property  which  is  received  after 
marriage,  from  the  wife's  parents  aatd  kindred,  taken  6y  the  husband's  father. 
Such  is  the  established  usage. 
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Be  it  03  it  may  be,  according  to  CaANDtsvARA's  opinion ;  bat,  on  tho 
other  opinion,  bow  am  giite  to  near  neighboara,  revenue  paid  to  the  king, 
and  s  present  to  a  nife  on  the  second  marriage  of  her  lord,  comprehended 
in  the  text  ?  To  near  neighboura  presents  are  made  from  friendship,  or  as 
an  ecknonrledgement  to  benefactors  ;  for,  in  this  instance,  the  return  of  aa 
ublif^ation  may  be  eupposed  as  a  motive.  Bevenue  is  paid  to  the  king  aa 
wages,  or  as  the  price  of  tbe  produce  of  laud,  because  her  has  an  interest  in 
the  soil.  What  is  given  to  a  wife  on  the  second  marriage  of  her  lord, 
appears  to  be  given  for  pleasure  (Book  V,  v.  87)  :  for  the  formerwife's 
consent  to  her  bushand's  espoutial  of  another  affords  him  pleasure.  This 
and  other  cases  may  be  understood  according  to  circum stances  ;  in  all 
instances,  pleasure,  and  Ratification,  may  he  snpposed  to  influence  the  gift. 

The  mention  of  these  irrevocable  gifts  is  inteniled  to  show  the  motive 
of  donation.  In  these  gifts  it  should  be  dietingtiished  whether  tho  proper- 
ty might,  or  might  not,  be  given  away  :  but  pleasure,  as  a  motive  of 
donation,  must  be  understood  with  an  exception  to  lust  and  the  like.  On 
thit,  more  will  be  said  under  the  title  of  Void  Qifts. 

51. 
Dacsha  : — Presents  given  to  a  mother,  a  father,  a  spiritaal  teachsr, 
a  friend,  a  moral  man,  a  benefactor,  an  indigent  or  unprotected 
person,  and  a  learned  man,  are  productive  of  .benefit. 
Here  it  is  not  meant  that  they  are  productive  of  moral  benefit  alone, 
but  of  other  advantage  also.     Does  not  some  beue&t  exist  in  every  case  ; 
why  ia  it  said  that  presents  given  to  a  mother  and  the  rest  are  productive  P 
Theyare  productive  of  tbe  highest  benefit.    If  gifts  be  made  to  a  mother 
or  a  father,   prosperity   in  this    world,  and  increase   of  religioua  merit, 
arise  from  their  satisfaction.     By  gifts  to  a  friend,  the  highest  degru  of 
friendship  ia  obtained.     By  presents  to  a  moral  man  deserving  of  tbem, 
the  highest  fame  is  obtained.     A  present  to  dancers  is  attended  with  fame, 
but  gains  onlt/  a  middle  degree  of  reputation  ;  and  therefore  is  not  mention- 
ed in  this  place.    A  ^ift  to  a  benefactor  prevents  the  cltarge  o/ ingratitude- 
Donations  to  the  indigent  and  unprotected,  from  tenderness,  or  from  regard 
to  duty,  produce  religious  merit.     Sometimes  even  what  is  given  without 
any  consideration  of  duty,  on  account  of  the  respectable  quaJities  of  a  de- 
serving person,  produces  religious  merit. 
52. 
CiTTirANA : — What  is  received  for  relieving  a  man  from  apprehen- 
sion of  danger,  or  saving  him  frotn  actual  peril,  or  for  promoting  a 
matter  in  vhich  he  -was  interested,  is  an  acknotrledgement  to  be  a 
benefactor. 

2.  Where  a  reward,  offered  for  the  recovery  of  property  mUsing,  is 
received  for  discovering  it,  the  gift  is  considered  as  a  ipayment  of 
wages. 

3.  But  if  (he  reward  be  thns  offered,  "  I  will  give  all  my  property  to 
him  who  saves  me  from  this  danger,  to  which  my  life  is  exposed," 
it  shall  not  be  so  given. 
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After  relieving  any  man  siakiog  under  &ppreliensions  from  the  king  or 
tlie  like,  what  is  received  from  him  ia  an  acknowledgemeDt  to  a  benefactor  : 
so  what  IB  received  for  preserving  him  from  danger.  A  tiger  lies  in  wait  to 
seize  some  traveller,  who  peroeives  not  the  animal ;  bnt  another  man,  com- 
ing from  a  distance,  slaya  the  tiger  with  a  weapon,  or,  boldljr  taking  this 
mao  in  his  arms,  carries  him  far  from  danger  :  what  the  traveller,  thus 
saved,  gives  to  his  preserver,  is  given  aa  an  acknowledgemetil  to  a  benefactor. 
So  ia  a  present  made  for  accomplishing  some  buaiiiess  :  for  instance,  some 
person  lias  in  hand  the  marriage  of  his  son;  and  any  man  coming  on  bia 
own  accord,  even  though  not  induced  by  famiiiar  intimacy,  acrompliahes 
the  object ;  what  that  person  gives  to  him  after  the  attainment  of  hid  object 
in  consideration  of  the  fnvanr  received,  is  an  acknowledgement  to  a  benefac- 
tor :  and  so  in  many  other  cases. 

When  a  person  finds  not  aome  chattel  required  for  a  particular  purpose, 
and,  greatly  distressed  thereat,  says,  "  whoever  shows  me  this  chattel,  I  wiU 
give  him  so  mnch  :"  after  a  reward  has  been  thoa  offered,  some  pereoii 
coming  points  cut  the  thing  ;  is  the  reward  then  given  an  acknowledgement 
to  a  benefactor,  or  not  F  The  legislator  replies,  it  is  not  an  acknowledge- 
ment to  a  benefactor,  but "  wages"  (62,  2)- 

A  reward  for  the  recovery  of  properly  miising,  U  there  mentioned 
generally  :  if  any  nun  whosoever  act  with  a  view  to  a  reward,  what  is  given 
to  him  is  considered  aa  his  wiiges  ;  but,  where  a  man  acts  Bpontaneously,  or 
from  habits  of  intimacy,  what  is  given  to  him  ia  an  acknowledgement  to  a 
benefactor.  Yet,  even  in  the  case  of  wagea,  should  un  excessive  amount  be 
promised  by  a  man  in  extreme  distress,  it  ahail  not  be  delivered  (52, 3). 
Danger  of  life  is  mentioned,  to  denote  extreme  disti'ess  ;  in  fact,  should  a 
man,  during  a  conBagration,  or  during  the  sickness  of  his  son,  or  the  like, 
promise  all  hia  wealth,  or  one  or  two  lacshat,  to  the  person  who  shall  save 
biro,  that  promise  is  not  valid.  But  it  is  reasonable  that  the  gift  should  be 
great  in  proportion  to  the  benefit  conferred  ;  if  ten,  fifteen,  or  twenty  pitcea 
of  money,  or  the  like,  be  promised,  according  to  the  circurngtauces  of  the 
case,  the  same  should  be  paid.  It  muEt  also  be  considered,  that,  the  resump- 
tion of  an  excessive  gift  b«iug  shown  where  it  lias  been  promised  but  not 
delivered,  the  donor  has  aa  equal  right  to  recover  it,  even  though  it  have 
been  actually  delivered. 

If  aa  umpire  determine  a  eontroversy  between  litigant  partieit  according 
to  law,  and  the  party  who  gains  or  who  loses  the  cause  give  him  any  gratuity, 
it  is  an  acknowledgement  to  a  benefactor :  the  gaining  of  the  cause  is  an 
advantage  to  the  one,  and  the  solution  of  doubts  is  a  benefit  to  the  other 
party.  But  if  the  fee  have  been  previously  promised  by  any  person,  it  falls 
under  the  description  of  wagea.  Yet,  if  any  litigant  party,  being  distressed, 
should  in  any  instance  promise,  or  actually  give,  an  excessive  fee  to  an 
umpire,  the  excess  above  the  sixth  part  of  the  value  in  dispute  may  be 
resumed  ;  deducting  a  sixth  part  of  that  value  from  the  amount  promised  or 
paid,  he  may  recover  the  remainder  even  through  the  intervention  of  the 
king.  This  ia  intimated  by  JimfrTAvlHAiTA,  in  the  Ddyabhdga,  or  treattM 
on  Inheritance :  and  B^ohuhandasa,  explaining  the  text  of  CItyXtaha 
respecting  wealth  acquirod  bj  science,  "  what  has  been  received  aa  a  gift 
from  a  pupil,  as  a  gratuity  for  the  performance  of  a  sacrifice,  as  a  fee  for 
answering  a  question  in  casuistry,  or  for  ascertaining  a  doubtful  point  of 
law,"  mentions  the  sixth  part  or  the  like  which  is  received  for  well  ascer- 
taining the  point  rejhred  by  litigant  partieB,  who  apply  for  an  ezplanatioa 
of  the  law. 


,.  by  Google 


SECT.  U.]       OK  AtlENABLB  PEOPEETT,  AND  OS  VALID,  &C.  453 

If  there  be  several  arbitrators,  they  all  receive  aad  share  oue-Biith  part : 
for  that  must  be  inteuded  ;  else,  if  there  be  six  arbitraton<,  tbe  whole  property 
would  be  toitt  to  the  owner.  Since  it  ie  mentioned  as  received  for  well 
aaoertaiaing  the  point  of  law,  it  follows,  that  if  the  arbitrator,  receiving  the 
fee,  do  uot  well  ascertain  tlie  doubtjvl  point,  he  shall  be  amerced  by  the  kiDg, 
and  the  fee  eball  be  restored  to  the  giver.  Such  ia  the  reason  of  the  Ian-, 
conformable  with  express  ordinances.  But  it  is  customary  sometimes  to 
give  a  considerable  reward  to  a  Brdhmana  acting  as  arbitrator,  and  usually 
living  on  alma,  when  he  resolves  a  doubt  with  great  labour,  or  transcendent 
knowledge  of  law,  or  for  showing  the  legal  form  of  penance  and  expiation  ; 
since  it  is  ordained,  in  tbe  rules  of  penance,  that  a  present  shall  be  made  to 
a  venerable  person  :  and  in  that  case  a  gift  is  necessary. 

If  any  liberal  prince  or  wealthy  man,  solicitous  of  gaining  his  causa  in 
a  matter  of  small  value,  voluntarily  give  a  great  fee  ;  the  king,  informed  of 
the  oiroum stances,  should  not  6ne  the  arbitrator.  It  is  wealtb  acquired  by 
science,  aud  is  given  for  pleasure;  and  it  may  be  said  to  have  been  propounded 
byDACSQA,  "to  an  indigent  or  unprotected  person,  or  to  a  learned  mnn"  (91). 
The  gift  of  a  milch  cow  and  a  bull,  by  a  person  applying  for  instructions 
on  the  forms  of  penance,  is  declared  necessary  by  the  text;  "  let  the  sinner 
proclaim  his  sin,  giving  a  mUob  ooiv,  and  also  a  bull  :"  that  gift  is  considered 
as  wt^es.  A  gratuity  which  is  paid  to  a  priest  officiating  at  a  sacrifice,  or 
to  a  fpiritnal  preceptor,  ia  also  cozisidered  as  a  recompense  ;  and  whatever  is 
given  to  any  Brdhmanti,  for  the  completion  of  a  man's  own  business,  is 
granted  for  religious  purposes.  But  in  regard  to  holy  property,  as  the 
giver's  riglit  is  devested  eftur  consecration,  it  must  then  be  merely  delivered 
to  pnests.     This  and  other  rules  may  be  established  from  a  mac's  own 

judgment.  1 — 

Art.  3. — On  void  GifU. 
■     53. 
NAreda  : — What  has  been  ^ven  by  men  agitated  with  fear,  anger, 
lust,  grief,  or  the  pain  of  an  incurable  disease;  or  as  a  bribe,  or  in 
jeat,  or  by  mistake,  or  through  any  fraudulent  practice,  must  be 
considered  aa  ungiven ; 
2.     So  must  anything  given  by  a  minor,  an  idiot,  a  slave  or  other 
person  not  his  own  master,  a  diseased  man,  one  insaoe  or  intoxicat- 
ed, or  in  consideration  of  work  unperformed 

"  Fear,"  of  him  to  vhom  it  is  given.  The  lietndoara. 

"  A  bride"  ^utedcha)  shall  be  subsequently  explained.*  "  In  jest ;"  by 
words  expressing  donation,  but  without  tbe  intention  of  giving.  "  By 
mistake ,-"  delivering  to  one  what  was  to  be  given  to  another,  or  delivering 
one  thing  instead  of  another  wbicb  was  to  be  given  :  so  CBANcisWAlu, 
TicBBSPATi,  and  Bhavadiva. 

"  Throi^h  any  fraudolent  practice  ;"  inadvertently,  and  the  like :  so 
VioHisFATi,  BsATADfevA,  and  ths  author  of  the  PracAia.  Bub  Ohand&s- 
WASA  explains  it,  proposing  much  and  giving  little. 

"  A  minor;"  one  who,  from  nonage,  is  unable  to  decide  what  should  or 
not  be  done.    "  An  idiot ;"  naturally  incapable  of  distinguishing  right  from 
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wrong.  So  CHAJfctsw&EA.  "  Minor"  is  explained  b;  Bha7ad&va  and 
Vaohbspati,  one  who  discrimiaates  not  vhat  is  or  is  not  done.  Fool  they 
explain  "  idiot," 

-'  A  person  not  his  own  roaster;"  a  son,  elfiTe,  or  the  like,  "  Intoxi- 
cated ■"  drunk  with  wine  or  the  like.  "  Outcaste  ■"  banished.* — CoANDia- 
WAKA,  VicHssPATi,  aud  Bhatadbva, 

"  In  consideration  of  work  unperformed ;'  deluded  by  the  falee  promiaea 
of  the  receiver:  so  CHAliDfe8iTAB&.  Bhavadeva  and  VlcaESPATl  explain 
it,  a  gift  for  a  consideration,  which  is  null. 

"  A  diseased  man  ;"  afflicted  with  any  malady,  "  Agitated  by  pain  i' 
afflicted  with  an  incurable  distemper.  The  Mitdcihard. 

The  author  of  the  MUdcahard  and  others  do  not  approve  the  rending 
vhlob  omitB  "  a  diseased  man,"  fThw  text  is  cit«d,  witn  the  other  reading, 
in  the  Cdmadhenu,  Mildcskard,  Vivdda-Chintdmeni,  Dwaita-nimaya,  aad 
other  works. 

In  the  Cdmadhenu  and  the  rest,  the  reading  is  apavatjilan  given, 
(instead  of  apMaijitaik,  by  outcastes  from  their  tribe ;)  explained  by  HxlI- 
YDDHA  and  tlie  author  of  the  Mitdcihard,  "wliat  is  given  by  a  minor  and 
the  rest,  must  be  considered  as  ungiven."  They  suppose  the  validity  of  a 
gift  made  by  an  outoaate ;  yet  both  opinions  may  be  held  to  ooiucids  :  thus, 
acoordiog  to  Hsuthdha  and  others,  it  ahould  be  said,  that  a  man  baoisbed 
from  the  family  for  the  murder  of  the  king,  or  other  heinous  orime  perpe- 
trated by  him,  has  no  right  to  giveaway  property  belouging  to  that  family ; 
because  he  is  not  hia  own  master.  The  reading,  quoted  by  CHANDfeswABA, 
ia  apavarjilaih,  or  by  outeattet,  which  he  explaius,  banished  from  tknr  tribe, 
but  Chamdeswara  and  the  rest  do  not  controvert  the  validity  of  a  gift,  when 
a  baniahed  man  gives  what  he  himaelf  has  acquired  after  liii  exptUiion, 

lien  agitated  with  fear,  anger,  luat,  grief,  or  ptun,  are  five  whoie  mindt 
are  disturbed  from  their  natural  state  ;   as  is  remarked  by  TioHESPATi- 

MlSKA,  ChaNDESWARA,  VicHEBFATI-BaATTACHlKTA,  and  BBAVAStvA. 

This  is  declared  by  the  same  legislator,  who  thus  describes  a  persoD  not 
his  own  master : 

54. 
NAbeda  I — ^Though  generally,  his  own  master,  what  a  maQ  does  while 

disturbed  from  hia  natural  state  of  Timid,  the  wife  have  declared 

not  done,  decause  he  is  not  then  bis  own  master. 

Some  infer  this  meaning:  "where  the  volition  of  an  owner,  discrimi- 
nating what  may  and  may  not  be  done,  and  guided  solely  by  his  own  will, 
declares,  as  is  actually  intended  by  him,  his  own  property  devested,  and 
dominion  vested  in  a  person  capable  of  receiving,  and  actually  intended  by 
the  donor,  over  the  thing  really  intended  to  be  given  ;  that  volition  veste 
property  in  the  donee."  In  cases  of  fear  and  campuldiou,  the  man  is  not 
guided  solely  by  his  own  will,  but  solely  by  the  will  of  another.  In  the 
ousB  of  a  man  agitated  by  anger  or  the  like,  he  is  not  a  persoD  who  discri- 
minates what  may  and  may  not  be  dona.  If,  terrified  by  another,  he  gives 
his  whole  estate  to  any  person  for  relieving  him  from  apprehensions,  his 
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miod  ia  not  in  its  natural  state  :  but,  after  recovering  tranquillity,  if  he  give 
anything  in  the  farm  of  a  recompense,  the  donation  is  valid.  What  is  given 
as  a  bribe,  or  in  jest,  is  a  mere  delivery,  or  a  gift  in  words  only  :  there  is  no 
MolitioD  vesting  property  in  another.  As  for  what  is  given  by  mistake,  as 
gold  instead  of  silver  which  should  have  heen  given,  or  anything  delivered 
to  a  Sadra  instead  of  a  BrdhmaTia  to  whom  it  should  have  been  given,  the 
gold  and  the  Siidra  are  not  the  thing  and  the  person  really  intended,  naniBly, 
silver  and  a  Brdhmana.  Though  it  he  ascertained  that  ten  suvemas  should 
be  paid,  if  anyhow  through  inattention  or  the  like,  fifteen  suvemas  be  de- 
livered, the  gift  is  not  valid  ;  for  they  are  not  what  was  really  intended  to  be 
given  :  or  the  donation  is  in  this  cose  void ;  because  the  giver  did  not  dia- 
criminate  what  should  or  should  not  be  done.  Where  much  is  proposed 
and  little  given,  (as  where  a  man  proposes  to  give  much  for  what  may  be 
effected  at  little  cost,  and,  after  the  work  ia  accomplished,  pays  the  simple 
due  ;)  there,  since  the  eioess  was  only  promised,  or  delivered,  for  the  pur- 
pose  of  deluding,  the  will  to  vest  properly  in  aiiother  h  wanting,  and  the 
gift  is  therefore  void,  as  in  the  case  of  a  bribe  :  but  with  this  distinction, 
that  in  the  case  of  a,  bribe  the  whole  gift  is  utterly  null,  and  here  it  is  void  In 
part. 

This  will  be  bett  understood  after  an  explanation  of  bribe.  Aocording 
to  the  opinion  of  Mibra,  such  a  fraudulent  pntctice  is  compreheuded  in  thia 
description,  for  ck'hata  or  fraud  is  synonymous  with  upadhi,  since  what  is 
denoted  by  the  word  "  ck'hala,"  or  deceit,  as  employed  by  Menu,  VbIh&b- 
FATi  expresses  by  the  word  "  itpadhi"  (Book  I,  v.  238);  and 
CuABDisWABa.  quotes  that  and  subsequent  texts,  premising  these  words, 
"  Vklhaspati  on  the  subject  of  Ugal  deceit  (ch'hala)  lawful  confinement, 
and  violent  compulsion."  Upadhi,  in  general,  is  any  improper  act :  cons^ 
quently,  in  every  case  of  improper  gift,  where  a  donation  is  f^sely  pramised, 
there  is  fraudulent  practice.  CHAin>i8WARA  subjoins  "  and  the  like  :"  where 
a  man  iutrusts  his  own  property  to  another  for  the  purpose  of  deceiving  his 
Creditor  or  the  like,  saying,  "  it  is  given  to  him,"  the  gift  is  void ;  and  this 
should  be  included  under  the  term  "  a^d  the  like."  Other  oases  may  be 
determined  in  this  manner  by  iutelligent  considoration. 

Here  the  gift  is  void,  beoause  the  will  of  veating*properly  ia  wanting ; 
and  the  want  of  such  will  is  inferred  from  the  improbability  of  such  a  gift 
being  intended,  from  the  character  of  the  person,  or  from  the  necessity 
which  then  existed  of  deceiving  him,  or  from  the  intention  of  the  parties : 
this  and  other  points  should  be  determined  by  the  wise.  It  must,  however, 
be  noticed,  that,  if  a  man  engage  a  Brdhmana  in  mechanical  arts  or  tha 
like,  by  proposing  great  wt^es,  it  iafit  he  should  receives  large  recompense; 
because  he  is  induced,  by  the  desire  of  wealth,  to  deviate  from  his  regular 
duty :  but  he  should  not  receive  excessive  wages.  Other  cases  should  be 
determined  in  the  same  mode. 

The  text  of  CAttataita  (52,  3)  must  be  brought  under  this  head, 
according  to  the  opinion  of  Chabdebwaoa  :  but,  Mibra  and  others  explain- 
ing "through  any  fraudulent  practice"  inadvertently,  it  may  be  brought 
under  the  head  of  mistake  ;  for  there  exists  a  mistake  of  what  should  not, 
for  what  should  be  given. 

If  the  monthly  wages  of  a  hired  servant  be  one  mudrd  or  coin  ;  and  be 
has  performed  work  at  one  period  for  ten  months,  at  another  for  one  month, 
at  another  again  for  eleven  months  ;  and  afterwards,  when  it  is  proposed  to 
pay  the  whole  wa^es,  some  person  skilled  in  accounts  has  noted  the  ciphers  on 
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the  ground  in  a  vertical  line,  Tor  the  purpose  of  compatlng  the  aam  ;  bat, 
through  some  error  in  notation,  mistaking  the  cipher  of  one  for  ten,  oomputes 
accordingly  ;  and  thiuking  that  thirty-one  mvdrds  are  payable,  says  so  to  the 
servant's  master,  and  the  niast«r  pays  that  sum  to  the  servsJit :  afterwnrd*, 
fome  other  person  skilled  in  accounts  delects  the  error  :  is  not  the  gift  or 
payment  invalid  P  for  it  is  given  through  deoeit,  according  to  the  opinion  of 
Misba:  di^oeit  Bignifii;s  niieleading;  and  here  be  isactnaHy  misled  by  the  words 
of  auotlier.  But,  acconiint;  to  Chahd^wara,  it  must  be  contidered  at  given 
through  A  mistake  respecting  what  should  be  given.  How.  then  can  the 
opinion  stated  apply  in  this  instance,  for  the  thing  and  the  person  were  reallj 
intended ;  the  owner  was  able  to  discriminate  what  should  or  should  not  be 
done ;  be  was  governed  by  hie  own  will,  and  he  willed  to  transfer  the  pro- 
perty in  those  thirty-one  mudrtu  f  The  answer  is,  although  the  pei-soQ  were 
really  intended,  the  giver  was  not  aware  that  ha  was  a  proper  donee  as  far  as 
twenty-one  or  twenty-two  nudrdt  only,  and  that  thirty-one  mudr&i  should 
not  have  been  given. 

In  a  similar  case,  if  the  hired  servant  reside  at  a  distance,  and  the  mas- 
ter  die  after  senditig  thirty-one  mudr^t  hy  a  messenger ;  when  the  excess  of 
utne  mudrdt  above  his  due  becomes  known,  if  the  messenger  and  servant 
hoth  wish  to  take  it,  and  the  king  neglect  to  claim  the  money,  who  shall  ob- 
tain it  P  It  should  not  beangued,  that,  because  the  whole  money  is  deliver- 
ed to  the  servant,  he  is  entitled  to  take  it ;  but  the  messenger  can  have  no 
pretensions  to  it.  The  servant,  having  no  acknowledged  property  in  the 
BorpluB,  cannot  take  it,  sinoe  it  is  a  deposit  for  deliveiy  in  the  hands  of  aa 
intermediate  person ;  and  if  the  messenger,  computing  the  sum  by  mistake 
caused  the  excess  to  be  paid,  then  it  is  gained  by  his  act  These  lawyers 
^nswer,  it  may  be  so. 

But  others  hold,  that  the  act  respecting  the  nine  mvdrdi,  which  exceed 
bis  due,  partukes  not  of  the  nature  of  theft;  because,  the  owner  not 
existing  at  the  time  of  the  receipt,  they  are  not  strange  property.  Nor  is  it 
a  payment  of  tRi^«  or  hire,  for  it  was  not  regular  to  give  so  much.  There- 
fore this  is  a  semblance  of  gift ;  and  whomsoever  that  intends,  in  himitvestl 
teeming  property.  Afterwards,  when  it  is  proved  by  a  plaintiff  to  be  only 
the  semblance  of  a  gift,  that  title  is  devested,  like  the  property  in  stolen 
goods.  This  should  be  established,  as  shown  by  the  practice  of  the  best 
men.  It  is  not  seen  among  good  customs,  that  the  king,  on  failure  of  heire, 
should,  after  the  death  of  the  giver,  take  property  given  to  an  improper 
person  ;  or  that  any  person  whosoever  may  take  it,  if  it  be  neglected  hy  the 
king.  Seizing  it  forcibly,  he  does  not  obtain  what  is  thus  acquired  by 
robbery.  To  this  opinion  the  best  authors  assent ;  and  their  assent  is  con- 
sistent with  common  seuse.  If  it  be  asked,  what  proof  ia  there  of  relative 
property  i  the  answer  is,  that  tight  is  vested  by  inconsiderate  volition. 

But  that  is  bsrred  by  the  ordinance,  "  what  hss  been  given  by  mis- 
"  take,  or  through  any  fraudulent  practice,  must  be  considered  as  ungivea" 
(A3,  1).  It  should  not  be  argued,  that  the  ordinance  only  shows  the  snb- 
sequent  revival  of  the  donor's  title  ;  for  it  is  difficult  to  establish  the  sup- 
pression of  relative  property  intermediately  vested.  This  is  denied  ;  for  it 
is,  on  the  other  hand,  difficult  to  annex  absence  of  mistake,  or  the  like,  as  a 
requisite  condition  of  vesting  property  by  the  will  of  the  donor. 

If  the  difficulty  of  proving  the  revival  of  the  donor's  title,  and  Uie 
suppression  of  relative  property,  be  retorted,  the  answer  ia,  in  a  case  where 
it  is  doubted  whether  there  be  or  be  not  difficulties  arising  from  very 
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rainate  and  logical  diatinctioDH,  (aa  in  the  case  of  semblance  of  propertf,) 
the  suppression  and  revival  of  the  donor's  title  should  be  admitted,  in  con- 
formitj  with  reason.  In  the  case  of  robbery,  this  difficulty  ia  raised  by  the 
Snges  themselves  :  but  if  the  law,  as  propounded  by  them,  must  in  that  case 
prevail,  even  then,  since  civil  ordinances  are  grounded  on  reasoning,  such  a 
conatrnction  ahould  iu  this  case  be  set  forth  :  and  it  is  indeed  proper ;  for  a 
rule  expresses,  that  "  a  principle  of  law,  established  in  one  instance,  should 
be  extended  to  other  similar  cases,  provided  there  be  do  impediment." 
The  suppression  of  a  property  iuterm^iately  vested  may  be  established  in 
this  instance  ;  for  it  would  be  contrary  to  reason  that  a  robber  should  have 
property  iu  what  he  has  seized  against  the  will  of  another,  and  that  a  dortee 
thould  have  none  in  what  has  been  given  by  the  owner.  If  the  messenger 
knowingly  deceive  the  principal,  for  the  purpose  of  acquiring  the  property 
himself,  it  is  a  theft  on  his  part :  to  affirm  that  the  thing  becomes  his, 
would  be  improper ;  for,  if  any  criminal,  liable  to  be  punished  by  the  kin^ 
apply  to  a  principal  officer  of  the  realm  to  save  him  from  that  punishment, 
and  be  told,  "  I  will  save  thee  by  giving  a  hundred  mndras  to  the  king's 
minister  ;"  and  that  officer,  taking  the  money,  save  the  criminal,  influencing 
the  king's  minister  by  verbal  peisuasion  ;  when  the  circumstance  becomes 
known,  the  criminal,  from  his  want  of  power,  cannot  recover  the  money  ; 
but  the  king's  minister,  (alleging,  "  this  was  given  for  me,  why  do  you  taJie 
it  V)  may  reasonably  exact  it  from  that  officer.  Here  the  reason  of  the  law, 
as  abovemeutioned,  is  pertinent. 

"Minor"  (53,2)  ia  a  term  employed  indefinitely,  and  comprehends 
a  decrepit  old  man.  This  Chandbswaba,  Misra,  and  others,  expressly 
declare.  "  Idiot"  is  explained  by  CHANDfcswABA,  naturally  destitute  of 
power  to  discriminate  what  may  and  may  not  be  done.  By  Inserting 
"  naturally,"  the  word  minor  would  not  by  any  means  be  rendered  unmean- 
ing. Of  what  use  is  that  insertion  in  explaining  idiot  f  "  Uinor"  should 
not  therefore  be  limited  to  age ;  and  "  idiot"  should  be  otherwise  explained. 
According  to  its  etymology  from  the  verb  muk  be  stupid  or  want  of  sense, 
m^ha  signifies  stupid  or  foolish;  and  thence  may  signify  unknowing: 
consequently,  where  a  man  gives  anjfthing  ignorantly,  the  gift  is  void. 
For  instance,  a  Brdkmana,  supposinii  that  kine  may  not  be  attended  by  a 
man  of  the  sacerdotal  class,  because  it  is  the  duty  of  a  Vaitya,  has  givca 
away  hit  cow  to  some  person  ;  afterwards,  discovering  that  a  BrdKmana 
may  attend  kine,  (for  no  law  forbids  it,)  the  donor  says,  "  I  gave  you  the 
cow  through  ignorance,  therefore  restore  her ;"  in  that  case  the  gift  is  void, 
and  the  caw  must  be  restored. 

If  it  be  said,  the  gift  is  not  void ;  then  the  person  who  retains  all  that 
is  given  by  mistake  would  be  innocent ;  for  there  is  a  contract  of  donation  ; 
what  difference  is  there  between  a  thing  given  through  mistake  respecting 
himself,  and  through  mistake  respecting  the  gift  P  As  a  payment  of  fifteen 
mvemat,  where  ten  guvemat  should  be  paid,  is  void,  so  the  gift  is  utterly 
nnll  where  the  whole  ought  not  to  have  been  given.  Thus  some  expound 
^e  law.  But  that  is  wrong,  for  it  would  fall  under  the  description  of  things 
given  inadvertently  or  by  mistake.  In  fact,  it  is  not  expressly  said  by  any 
author,  that,  in  such  a  case,  the  gift  is  void :  and  we  do  not  admit  the  infer- 
ence i  toi  it  is  irregular  to  assert,  in  a  doubtful  case,  that  the  act  done  ia 
null. 

Id  the  case  of  an  erroneous  payment  of  vttgts,  the  txcat  mnst  necessa- 
rily be  resnmable ;  for,  in  the  payment  of  wages,  absolute  gift  is  not  con> 
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templat«d.  It  should  not  be  objected,  that,  in  the  case  elated,  the  dooation 
U  void,  because  there  is  no  such  duty  as  is  the  declared  motive  of  relinquish- 
ment ;  namely,  not  to  attend  kine.  Without  intending  laek  dereliction,  the 
gift  may  be  valid,  because  theie  is  the  intention  of  making  a  gift  transfer- 
ring property  to  another,  and  a  benefit  to  him  is  designed  :  consequently, 
irhere  a  thing  is  relinquished  on  a  mistaken  motive  for  dereliction,  it  may 
be  resumed  ;  where  it  is  given  on  a  mistaken  motive  for  relinqnishment,  it 
cannot  be  withdravn  ;  but  where  it  is  given  on  a  mistaken  motive  for  dona- 
tion, it  may  be  retracted.    This  rule  coincidaB  with  our  opinion. 

Where  a  king,  from  the  mistaken  supposition  that  the  partition  of  a 
kingdom  is  forbidden,  gives  his  dominions  to  one  son,  it  is  not  fit  that  the 
gift  be  resumed,  on  proof  brought  by  the  other  sous,  from  law  or  custom, 
that  partition  of  kingdoms  is  not  forbidden  ;  for  his  motives  in  making  the 
donation  are  to  confirm  the  kingdom  to  his  son,  and  avoid  partition  ;  and  his 
motive  for  avoiding  that  is  the  supposition  that  a  kingdom  is  indivisible. 
Though  he  do  not  mistake,  it  doa  follow  that  partition  may  not  be  omitted  ; 
for  the  kingdom  is  ther^y  perpetuated:  to  set  aside  a  gift  already  made,  it 
must  be  proved  that  all  had  ownership,  but  in  thii  case  the  rest  had  no 
prior  UUe  to  cUtim  partition ;  the  possessor  himself  may  legally  omit  it ;  and 
the  avoiding  of  it,  which  is  the  motive  of  the  gift,  preserve?  the  kingdom  to 
the  son  :  and  the  donation  is  not  void,  where  the  motive  is  founded  in  fact. 
It  should  not  be  objected,  that,  by  removing  the  grounds  for  avoiding 
partition,  and  by  thus  showing  its  l^ality,  the  motive  of  the  gift,  nhich 
teas  made  to  avoid  it,  is  rendered  null,  and  the  donation  is  thertfi<re  void. 
Although  the  thouglkt  tiiat  partition  has  been  forbidden,  which  is  the 
motive  for  avoiding  it,  be  erroneous,  still  the  di^ion  of  certain  property 
dependent  on  another  person  is  not  legal  without  the  will  to  divide  it  and 
the  act  of  making  a  distribution ;  and  the  motive  of  the  gift  made  to  avoid 
partition  cannot  be  evaded.  But  in  tlie  case  of  the  semblance  of  gift, 
since  the  act  originates  in  error,  that  act  of  volition  is  unheeded:  the  pro- 
perty of  the  donee  is  devested  witiiout  consideration  of  persons.  After 
much  discuseion,  the  question  may  be  determined  by  the  wise. 

Others  interpret  "  idiot"  one  whose  mind  is  alienated  through  tbe 
influence  of  witches  or  the  like,  or  who  is  deprived  of  aeose  through  the 
inflnence  of  a  particular  act  {namely  sorcery.) 

"  A  person  not  his  own  master ;"  a  son,  slave,  or  the  like :   ao  VioHBS- 

FATI-MiSEA,  OaATOltsWABt,  BHATAOtvA  and  VAoBBeFATI-BHAiriOHABTA. 

Here  some  remark  that  Misba  and  the  rest  have  not  explained  the 
term  as  denoting  one  who  is  not  owner,  but  have  explained  it  "  son,  slave, 
or  the  like  ;"  by  which  it  is  denoted,  that  their  meaning  is  this  :  a  gift 
made  by  a  person  technically  denominated  not  bis  own  master,  is  void. 
Persona  so  denominated  are  described  by  NIbeda,  aa  cited  by  TAohespati- 
BhattIoeIbta  (15).  If  there  be  an  unseparated  brother,  senior  by  ag« 
ftnd  virtue,  and  occupied  in  muntuning  the  whole  family,  a  younger  brother 
bas  DO  power  to  give  or  sell  either  sbwe  of  the  whole  joint-estate ;  there- 
fore the  gift  or  sale  is  void :  but,  a  contract  made  by  such  an  elder  brother 
is  valid  for  both  shares. 

55. 
Vtj£sA  : — But,  at  a  time  of  distress,  for  the  support  of  bis  household, 
and  particularly  for  the  perfonnanceof  religious  duties,eveii  a  single 
coparcener  may  give,  mortg^e,  or  sell  the  immoveable  estate. 
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Howerer,  the  youuger  brother  baa  power  over  his  own  aoqnired  proper^  ; 
hia  want  of  power  will  hereafter  be  limited  to  particular  aorta  of  property  ; 
and  here  it  must  be  bo  established  from  tiie  reason  of  the  law.  But,  if  tiie 
brother  be  senior  by  age  alone,  hia  gilt  of  the  joint-estate  is  good  for  bis  own 
share  only- 

"  AU  subjects  are  dependent"  (15,  2) :  laud  or  the  like  given  by  subjects, 
with  the  king's  consent,  is  a  valid  gift ;  so,  if  a  corrody  be  granted  by  a 
wealthy  man,  the  gift  of  it,  with  bis  assent,  is  valid. 

"  A  papil  is  declared  dependent"  (16,  2)  :  the  pupU  is  subject  to 
control,  because  the  teacher  shares  the  fruit  oyhia  aetwns,  (Book  III,  Chap. 
I,  V.  18  A  17  ^  and  what  a  pupil,  who  is  maintained  by  his  teacher,  gives 
to  another  without  the  assent  of  hie  instructor  is  not  legid  ;  for  he  is  depend- 
ent in  regard  to  all  acta  generally.  It  ia  meant,  that  even  a  trifling  gift  is 
void. 

Women  and  the  rest  being  dependent  in  all  actiona  generally,  even  the 
gift  of  female  property  and  the  like,  without  the  asaeut  of  the  hnsband  or 
master,  is  not  valid. 

56. 

Menu  : — Three  persons,  a  wife,  a  son,  and  a  slave,  are  declared  by  law 

to  have  in  general  no  wealth  exclusively  their  own  ;  the  wealth 

which- they  may  eaiii  ia  regularly  acquired  for  the  man  to  whom 

they  belong.* 

Pereona  riot  their  own  masters,  are  sons,  slaves,  and  the  like  :  this  supposes 
ptoparty  belonging  to  the  aim,  alave,  and  the  rest ;  for  the  gift  of  that  which 
belongs  to  the  father  or  master  is  void,  because  it  is  made  withont  owner- 
ship (Chapter  II,  v.  27). 

Again  ;  by  declaring  the  dominion  of  women  over  female  property,  jt  is 
shown  that  the  gift,  made  hy  the  husband,  is  void  ;  and  the  alienation  of 
oth^r  property  is  void,  because  the  wife  has  a  title  to  tbe  hnsband'a  estate 
(Book  V,  V.  41.'))  ;  and  the  son  has  owneiship  In  the  paternal  estate  during 
the  life  of  the  father  (31)  i  hnt  thia  (66)  must  be  nnderatood  of-  property 
acquired  by  the  wife,  son,  or  slave.  "  A  householder  is  not  independent, 
Ac.")  (15,  9) ;  the  father  has  not  power-  to  give  or  aliene,  for  civil  purposea, 
gems,  pearls,  land  or  the  like,  which  have  descended  from  ancestors,  nor 
immoveable  property  even  tliongh  acquired  by  himself  (14). 

Thns  they  interpret  the  taw  :  but  that  is  not  satisfactory  ;  for  it  has  been 
already  answered.  Ihe  gift  even  of  the  immoveable  patrimony,  for  religious 
purposes,  is  valid  without  the  asaeiit  of  sons  and  the  reat ;  for  excellent 
uaage  has  legalized  suth  donations,  and  no  particular  ordinance  is  found  on 
this  point :  neither  VuNYiNESWARa,  nor  any  other  author,  expressly  declares 
that  property  inherited  from  the  paternal  grandfather,  and  given  by  the 
father  without  the  assent  of  the  aooa,  is  a  void  gift.  Thus,  in  ecplaining 
■  the  text,  "  the  father  and  sons  have  equal  domiuion,  t^."  (31).  VuttyiirEB- 
WARA  aavs,  the  son  may  oppose  a  father  attempting  to  give  away  property 
inherited  from  the  paternal  grandfather.  Therefore,  persons  not  their  owu 
masters,  as  a  aan,  slave,  or  the  like,  are  mentioned  because  they  are  nearly 
connected  with  the  owner ;  it  might  on  that  account  be  doubted  whether 
their  gifts  be  vidid  :  there  can  be  no  question  whether  a  gift  made  by  a 
stranger  be  good  in  law ;  therefore  it  has  not  been  noticed. 

"  'See  Book  III,  Chap.  I,  Til 
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"  One  insane"  is  not  ia  Iiis  D&taral  stftte.  A  ^ft  made  by  an  ontcaate  is 
void,  because  property  is  forfeited  by  degradation.  In  oonuderation  of 
work  unperformed-."  what  a  man  givea,  deceived  by  the  promise  of  the 
donee,  ''  I  will  execute  this  business  for  thoe,  gire  me  a  reward,"  is  not  » 
valid  gift  if  the  work  be  unperformed  :  and  this  relates  to  the  payment  of 
wages.     So  in  regard  to  a  gift  iu  expectation  of  a  grateful  return. 

If  some  person,  having  no  issue,  tell  any  maa  related  or  not  related  to 
him,  "  I  give  thee  all  my  property,  and  thou  shah  "  perform  the  Isat  dntieB 
for  me  ;"  but  the  laud  or  the  like  be  afterwards  occupied  by  the  donor  ; 
what  is  tho  rule  in  regard  to  the  validity  of  the  gift  P  Without  occupancy, 
the  donation  cannot  be  valid :  but  if  the  donee  reply,  "  I  give  this  to  pre- 
serve the  "  aged  giver  from  poverty  ;"  not,  "  I  relinquish  this  ;"  then  tfas 
gift  ia  valid  ou  proof  of  occupanqr.  The  donation  is  null,  if  tho  consideni- 
tiou  be  void  ;  the  ground  for  invalidating  the  gift  ia  the  failure  of  any  part 
of  the  declared  purpose. 

Here  an  observation  should  be  made.  If  it  be  asked,  what  is  the  role, 
in  the  case  where  some  considerations,  such  aa  muntenance  for  life  and  so 
forth,  are  performed  ;  and  some  considerations,  such  as  the  funeral  rites  are 
not  performed  ?  the  antwer  it,  the  gift  b  void,  because  the  donee's  agreement 
is  broken  by  not  performing  the  whole  contract,  and  because  there  is  a  failure 
In  some  part  of  the  declared  purposes. 

In  the  Mitdethard  the  distinction  is  declared  between  a  diseased  man 
and  one  agitated  by  the  pain  of&  disease :  "  a  diseased  man,"  afflicted  with 
any  disease  ;  "  agitated  by  pain,"  afflicted  with  an  incurable  disease.  If  it 
be  leprosy  or  the  like,  the  man  afflicted  with  that  distemper  has  not  owner- 
ship in  the  estate ;  but  if  the  giver  have  ownership,  it  is  uot  consistent  with 
reason  that  the  payment  of  wages  or  the  like  should  be  void.  Kor  is  it 
proper  to  say,  that  this  prohibition  regards  only  what  is  given  from  fiieud- 
ship ;  for  there  is  no  such  limitation  of  the  law.  This  and  other  points 
should  be  conridered. 

But  othera  explain  "  agitated  1^  pain,"  afflicted  with  a  distemper  which 
destroys  sense,  as  a  complicated  marasmus  or  the  tike  ;  and  "  a  diseased 
man,"  one  whose  sense  has  beeu  destroyed,  without  such  a  distemper,  and 
without  intoxication,  but  by  swallowing  pernicious  drugs  or  the  like. 

Bhavadeva,  Chanseswara,  and  VicHESPATi  remark,  tiiat  a  pft 
mode  for  religious  purposes,  even  by  a  diseased  man,  b  valid  (3).  Thia 
should  be  admitt«d,  and  is  meant  by  Jih^tavabaha,  RAGHnNATiSAiiA,  and 
others  :  but  there  is  no  question  ou  the  validity  of  gifts  for  religions  purposes, 
since  NXredA  limits  the  rules  to  civil  donation  (2,  2) ;  and  this  text  (3) 
is  quoted  by  Mibra  under  the  title  of  Loans  and  payment,  and  is  explained 
by  us,  in  the  first  book,  as  applicable  to  the  subject  of  the  payment  of  debts. 

In  fact,  aa  rich  and  easy  signiSes  possessing  wealth  and  tranquillity,  so 
the  text  mnst  be  acknowledged  to  signify,  that  gifts  made  by  persons  in  tbe 
clrcumstancea  described,  (agitjited  by  fear,  Ac.)  are  void.  A  gift  made  by 
one  influenced  by  avarice  ia  valid,  if  the  profit  be  obtained;  else  it  ia  void  ; 
but  a  donation  made  without  ownership  is  always  null.  Gift  or  delivery  of 
ihingi  as  wages,  for  pleasure,  for  purchase,  as  a  nuptial  fee,  as  a  grateful 
return,  as  a  present  to  a  worthy  man,  from  natural  affection,  or  from  friend- 
flhip,  are  valid  and  irrecocable.  Hence,  what  is  given  for  a  declared  reli- 
gious purpose,  even  in  sickness,  is  not  invalid  ;  for,  ChamdSswara  holds,  that 
a  present  to  a  worthy  man  is  a  gift  for  a  religious  purpose  ;  and  it  is  excluded 
from  void  donations.    Even  a  minor  makes  presents  on  the  eleventh  day 
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after  his  father'a  death ;  thoogh  given  by  a  minor,  they  ore  legal  gifts :  Mb 
Benae  beiug  unripe,  the  donation  may  be  iaado  by  inatnictions  from  othere, 
u  he  is  taught  to  play  at  ball  or  the  like.  A  gift  may  be  made  even  by  a 
person  who  is  not  his  own  master  :  thus,  any  man  having  authority  over 
him  may  canae  him  to  give  the  tiling  for  a  oeceaenry  purpose  ;  bo,  in  other 
cases  :  but  a  payment  of  wages  or  the  like,  by  a  man  agitated  by  anger  or 
the  like,  is  valid,  provided  hia  mind  be  trstiquil  daring  that  act  and  at  that 
time ;  otherwise  it  is  not,  for  contracts  are  univeisaUy  forbidden  during  a 
state  of  iusanity  or  the  like  (&4). 

57. 
Menc: — A'contract  made  by  a  person  intoxicated,  or  insane,  or  griev- 
ously disordered,  or  wliolly  def>endent,  by  an  infaiit,  or  a  decrepit 
old  man,  or,  m  the  name  of  another,  by  a  person  without  authority, 
is  utterly  null 

58. 
VajntAWALCYA  : — Acontract  made  by  a  person  intoxicated,  or  insane, 
or  grievously  disordered,  or  disabled,  by  an  infant,  or  a  man  agitat- 
ed by  fear  or  the  like,  or,  in  the  name  of  another,  by  a  pei-Eon  with' 
out  authority,  is  utterly  null. 

Since  there  are  no  other  texts  of  Mbnb  and  Yajnjawalcta  explaining 
illegal  donaiion,  the  enumeration  of  void  gifts  must  be  taken  from  these. 
Singly,  the  gift  of  wages  by  a  man  possessing  hia  senses  is  valid  ;  joined  with 
madness  or  the  like,  the  intentional  payment  of  wages  during  a  lucid  inter- 
val may  alto  be  valid  ;  but  singly,  a  gift  by  a  man  affected  by  insanity  or 
the  Uke  is  void.     Such  is  the  meaning. 

If  the  vaUdity  of  gifts  made  in  consideration  of  duty,  notwithstanding 
sickness,  be  intended  by  authors ;  then  a  similar  donation,  by  an  insane 
person,  may  be  valid,  from  parity  of  reasoning,  in  the  want  of  positive  texts. 
This  and  other  points  should  be  determined. 

MiSRA  observes,  that  gifts  from  an  impulse  of  lust  or  anger  have  been 
explained  in  the  case  of  Loan  and  Payment ;  and  after  premising  the  words 
*  in  fact,'  be  inserts  the  tevt  of  C.iTTjlYANA  (Book  I,  v.  204). 

What  is  the  rule  in  regard  to  things  gjven  by  an  indolent  man  or  the 
like,  or  by  a  weak  man  and  so  forth  ;  fur  both  are  omitted  P  If  extorted 
by  fear  or  the  like,  the  gift  is  void  ;  if  that  do  not  attend  the  donation,  it  is 
valid.  In  fact,  a  gift  attended  with  any  defect  is  void  ;  but  a  dtmation 
springing  from  a  ivffieitiU  motive  is  valid. 

An  observataon  should  be  here  made.  If  it  be  asked  whether  a  com- 
modity sold,  and  a  loan  advanced,  be  stated  in  the  number  of  irrevocable 
gifts,  or  in  the  number  of  void  donations,  and  what  is  the  rule  respecting 
tiiem  ;  tlu  ansretr  w,  the  one  might  be  comprehended  under  the  term  wAicft 
hat  bem  explained  the  price  of  a  commodity  sold,  for  it  viay  mean  a  com- 
modity receivable  for  a  price  ;  and  the  interest  of  a  loan  may  be  deemed  a 
present  given  as  an  acknowledgement  to  a  benefactor,  but  regulated  by  the 
law.  Or  what  is  declared  by  ordinances  concerning  loan  and  payment,  may 
be  added  to  the  number  of  irrevocable  gifts,  under  the  remark  of  GBANDis- 
VAiu,  "  it  is  not  implied  that  one  text  curttdla  another." 
CiiTAiANA  explains  utcicha  or  bribe. 
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59. 

C^TYiYAHA : — Whatever  is  received  for  giving  information  of  a  thief 
or  a  robber,  of  a  man  violating  the  rules  of  his  class,  or  of  an  adul- 
terer, for  producing  a  man  of  depraved  manners  ready  to  commit 
thefts  or  other  orimes,  or  for  procuring  a  man  to  give  false  testimony. 
2.     That  is  all  denominated  utodtAa  or  given  on  an  illegal  coneidera- 
tion :  the  giver  shall  not  be  fined  ;  but  an  arbitrator  or  intermadiate 
person,  receiving  a  bribe,  shall  be  held  guilty. 
When  theft  and  violence  are  botb  committed,  the  offender  is  "  «  thivf 
•nd  robber."    "  A  luan  violating  the  rules  of  hit!  cliua  ;"  an  outcaste :  Chan- 
D&BWARA.  «sp1aina  the  terms    similarly.     .What   is  promised  to  the  persoo 
who  produces  a  thief,  a  robber,  an  outca<'te,  an  adulterer,  or  amanordeprared 
manuers,  or  to  a  person  who  suborns  false  testimony,  is  called  tttakka  :  the 
Bame  auOtority  expressly  declares,  that,  if,  premised,  it  shall  not  be  deliver- 
ed ;  if  given,  it  shall  be  resumed. 

60. 
CiTYjSYANA : — If  a  bribe  be  promised  for  any  purpose,  it  shall  by  no 

means  be  given,  although  the  consideration  be  performed : 
2.    But  if  it  had  at  first  been  actually  given,  it  shall  be  restored  by 
forcible  means ;  and  a  fine  of  eleven  times  as  much  ia  ordained  by 
the  son  of  Garqa  and  by  the  son  of  Menu.* 

A  bribe  promised,  as  the  recompense  of  an  evil  act,  shall  not  be  giTen, 
though  the  consideration  be  performed. 

Utc^cha,  or  utebcka,  is  of  both  genders,  (inaieuUne  and  feminine,)  as 
shown  in  two  different  tests. 

If  it  had  been  first  received,  and  the  information  afterwards  given,  it 
must  be  restored.  In  this  ei plan al ion,  Mibba,  CHAHstawAHA,  and  the  rest, 
concur.  If  he  refuse  to  restore  it,  he  shall  be  compelled  by  foroible  means, 
and  a  fine  shall  in  this  case  be  imposed  :  and  that  penalty  is  fiied  at  eleven 
times  as  much  as  nas  promised.     So  CBANCtswABA. 

Whom  does  the  fine  concern  F  The  receiver  of  the  bribe.  That  the 
giver  (the  person  who  obtains  secret  information  by  the  diabursemeut  of 
money)  should  be  fined,  he  denies  in  the  former  teit,  "  the  giver  shall  not 
be  fined."  But  if  an  arbitrator  of  intermediate  person  (fortktvxtrd  has 
both  lensa)  reoeive  a  biibe,  he  shall  be  puoiahed.  Herein  the  Fivdda  Chin- 
tdmani  concurs.  In  fact,  if  one  be  concealed,  and  another  search  for  him, 
the  intermediate  person,  deluded  by  a  bribe,  and  producing  him,  shall  be 
held  guilty.  CaANnfeswABA  explains  it,  "  the  intermediate  person  and  he 
*'  who  causes  the  bribe  to  be  given  shall  not  be  punished,  but  the  receiver 
"  shall  be  fined  eleven  times  as  much."  His  meaning  is,  that  the  giver,  or 
person  who  causes  the  bribe  to  be  given,  and  the  intermediate  person 
employed,  shall  not  be  fined. 

According  to  the  Fivdda  Chinidmani,  the  prioaUve  &  is  inserted  ; 
tuatya,  false  leUimony.    But  some  read  latya,  or  true  latimony.    Trutfa 

•  AnotluT  readine  givte  Ibe  aaaaot  OiuTA. 
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tnuBt  necessarily  be  spuken  even  without  wages :  but  if  a  man,  recei^iDg  hire, 
or  the  pronuae  of  it,  give  trae  tdstimony,  it  is  proper  he  should  restore  the 
money,  because  it  has  been  received  for  a  business  iu  which  wages  are 
improper.  But  he  who  from  avarice  consents  to  act  dishonestly  in  giving 
false  testimony,  should  not  be  compelled  to  restore  what  he  receives,  because 
it  is  the  price  for  which  be  sells  hia  honesty.  Thus  they  interpret  the  text. 
But  the  reading  of  the  Vivdda  CHnldmeni  tends  to  maintain  honesty  :  thus, 
if  the  practice  suggested  by  such  an  ordiuauce  be  duly  enforced,  none  would 
receive  a  bribe  to  procure  false  testimony,  provided  the  promoter  of  a  falae 
suit  conceal  it  not. 

Others  say,  what  is  given  for  a  false  accusation  of  thefl^,  or  for  the  dis- 
covery of  depraved  manners,  or  to  procure  false  testimony,  may  be  resumed  ; 
and,  if  promised,  it  should  not  be  delivered.  On  the  question  whether  the 
giver  shall,  or  shaU  not,  be  fined,  (for  he  might  be  amerced,  since  he  commits 
an  offence,)  the  text  declares,  "  he  shall  not  be  fined."  Since  a  false  accusa- 
tion is  iufamons,  there  might  be  some  amercement  imposed  qp  the  suborner 
as  guilty  of  an  offence  ;  but  the  law  has  excused  the  fine.  The  intermediate 
person  between  the  accused  and  the  suborner,  preferring  the  accusation  from 
A  motive  of  avarice,  shall  be  fined  ;  or,  according  to  another  comtructxon,  he 
shall  oot  be  amerced  ;  that  is,  he  shall  not  be  fined  in  au  equal  amercement ; 
but  he  shall  pay  a  quarter  less  than  the  amercement  mentioned  in  another 
place,  for  he  is  guilty  of  an  offence.  The  grounds  on  which  the  bribe  is 
restored,  are,  that  the  gift  is  made  for  the  purpose  of  deluding ;  what  is  the 
rule  if  it  be  given  in  earnest  t  It  shall  not  bo  restored,  for  it  is  given  by 
an  owner  who  is  hia  own  master.  But  what  is  given  or  promised  for  the 
purpose  of  deluding,  is  not  good  in  law.  "  If  a  bribe  be  promised  for  any 
purpose,  &c."  (60);  this  means  what  any  person,  solely  conuderiug  the 
accompUshment  of  his  purpose,  promisee  for  the  sake  of  delusion :  and -this 
should  be  understood  of  business  for  which  wages  are  not  proper. 

61. 

CXttAtana  : — What  has  been  givoa  by  men  under  the  impulse  of 
luBt,  or  anger,  or  by  auch  as  are  not  their  own  masters,  or  by  one 
diseased,  or  deprived  of  virility,  or  inebriated,  or  of  unsound  mind, 
or  through  mistake,  or  in  jest,  may  be  taken  hack. 

"  One  diseased ;"  affected  with  disease  and  the  like,  or  impelled  by  hunger 
and  80  forth.  A  gift  made  by  one  deprived  of  virility  is  void,  for  he  has  not 
power  over  the  family-estate :  but  if  he  give  away  what  he  himself  acquired, 
the  gift  is  valid.  It  is  not  iRrteled,  that  one  deprived  of  virility,  buyiug  a 
commodity,  should  not  pay  the  price ;  but,  in  regard  to  what  is  given  through 
friendship,  it  is  consistent  with  reason. 

"Of  unsound  miaif  naturally  ino^iahle  of  distinguishing  right  from 
wrong ;  or  whose  mind  is  alienated  in  consequence  of  dineaie,  or  of  tnagieal 
arte :  or  who  is  deluded  by  a  promise  in  this  form,  "  I  will  perform  this 
work  for  thee." 

^  By  saying,  "  it  may  be  taken  back,"  the  gift  is  declared  void.  Dona- 
tions made  under  the  influence  of  grief  or  the  tike,  or  by  a  minor,  must  be 
understood  from  the  coneurrent  import  of  this  text  with  that  of  NAbxda 
(5S). 
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VbIhaspati  : — What  is  given  by  a  person  in  wrath  or  eaxessive  joy, 
or  through  inadvertence,  or  during  disease,  minority  or  madness, 
or  under  the  impulse  of  terror,  or  by  one  intoxicated  or  extremely 
old,  or  by  an  outcaste  or  an  idiot,  or  by  a  man  afflicted  with  grief 
or  'with  pain, 

2.  Or  what  is  given  in  Hport ;  all  this  is  declai^ed  ungiven,  or  void. 

3.  If-  anything  be  given  for  a  consideration  unperfoi-med,  or  to  a 
bad  man  mistaken  for  a  good  one,  or  for  any  illegal  act,  the 
owner  may  take  it  back. 

A  gift  made  tbrougli  iiictdverteticy,  caused  by  joy,  is  not  void  ;  but  what 
is  given  without  diBCrimiuation,  tbe  miud  bein^  ilisturbed  by  excessive  joy, 
it  invalid  :  of  it  may  be  uniletBtood  of  what  ia  given  througb  joy  originat- 
ing in  lust.  Inadvertency  or  mistake  have  been  nlready  eiplaiued,  "  Ei- 
tremely  nld  ;"  one  whose  organe  of  sense  are  impaired  :  so  Misba.  ''  Out- 
caste ;"  baniabed  for  his  crimes  :  tbe  term  is  so  txplniued  in  tbe  Rctndeara. 
"  An  idiot  ;"  the  term  ia  intercbangeablu  tiith  miid' ha  already  explained. 
"  Given  in  sport,"  or  in  play  ;  so  the  Bttndcara.  Tbe  word  is  ByDonymous 
with  that  which  has  been  already  explainiid,  "  given  in  je^t." 

"  Given  for  a  consideration  ;"  in  expectation  that  tbe  donee  will  perfurro 
some  work  ;  if  the  consideration  be  rot  perfucnied,  the  gift  is  void.  "  To  a 
bad  man,"  (or  to  any  unworthy  man  ;)  ax  the  gift  of  gold  to  u  man  of  the 
servile  class;  or  a  present  to  a  vicious  priest,  where  the  declared  intention 
was  to  give  it  to  a  virtuous  priest ;  for  the  text  expresses,  "  mistaken  for  a 
good  one."  However,  what  is  given  to  an  unworthy  man,  b'ut  without  dis- 
tinguiiibiog  whether  it  be  intended  for  a  worthy  person  or  not,  is  -valid  ;  for 
it  is  declared  that  every  dimation  produces  fruit,  aud  none  is  declared 
universally  unworthy  of  gifts. 

63. 
Menu  : — A  gift  to  one  not  a  Brdh'tnxina  produces  fruit  of  a  middle 

standard:  to  one  who  calls  himself  & Brdh/m/ma,  double;  to  a 

veil-read  Brdkmana,  a  hundred  thousand-fold  ;  to  one  who  has 

read  all  the  Vidas,  infinite. 

64. 
Uncertavn : — Gifts  are  ever  deemed  virtuous,  even  though  pi'eseat«d 

to  a  Svjapdca  or  the  like,  but  especially  if  given  at  a  proper  time 

and  place,  in  proper  form,  and  to  a  worthy  man. 

These  texts  oannot  be  said  to  relate  to  the  gift  of  food ;  for  there  is  no 
■uch  limitation.  The  expression,  "  stone  transports,  uot  stone  over  the 
deep,"  ie  intended  as  praise  of  men  who  deserve  gifts. 

"  To  a  person  who  calls  himself  a  Brdhviana  ;  "  who  says,  "  I  am  a 
Srdkmana  ;"  but  in  fact  belongs  not  to  the  sacerdotal  class  :  and  he  must 
neither  be  vicious,  nor  degraded.  "  Ever,"  at  all  times,  and  in  all  countries, 
"gifts  ore  virtuous,"  or  productive,  even  though  presented  to  a  Steapdea,  [a 
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mixed  etau  equal  in  degree  to  the  Chdnddla,)  that  is,  presented  to  any  per- 
Rou  :  but  especially  if  given  '■  at  a  proper  place,"  in  a  country  treqaented  by 
the  bhck  antelope,  or  on  the  banks  of  the  Ganges  or  the  like  ;  "  at  a  proper 
time,"  during  an  eclipse  of  the  gnu  or  moon  ;  "  in  proper  form,"  looking 
towards  the  east,  delivering  ema,tila,  and  water,  and  so  fordi;  "to  a 
worthy  man,"  to  one  who  has  read  all  tiie  Vidat,  such  gifts  "  espeoially" 
produce  fruit ;  they  produce  the  greatest  reward, 

"  For  any  ill^al  act ;"  from  this  espoution  of  CBAini&swABA,  com- 
pued  with  tbe  gloss  of  CuLUicAfiHAnA  on  the  text  of  Mbku  (48), 
"  if  the  man  asking  a  gift  for  some  religious  act  do  not  perform  it,  the 
owner  may  resume  a  gift  thus  applied  to  a  purpose  different  from  a  reli- 

Sous  one,"  his  meaning  may  be  thus  stated,  "  for  an  act  not  religious:"  for 
I  admits  auoh  an  eiplaoation  of  the  te it  formerly  quoted  from  Q^taha. 
Consequently,  if  a  man  ask  and  receive  a  gift  for  a  religions  act,  or  for  con- 
sumption, and  give  it  to  a  harlot,  the  donation  is  void. 

What  is  given  for  a  false  accosation  of  adultery  ia  a  void  gift  :  what 
NIbkda  and  CIttJLtafa  call  a  bribe,  or  uUdha,  is  explained,  according  to 
tbe  texts  of  other  Saga,  given  for  an  illegal  act.  Bub  this  appears  wrong ; 
fbr  that  cannot  be  established  in  a  text  of  Nabsoa  to  the  same  purport. 

65. 
MXbbda  ^-^Bnt-what  shall  be  given  ignoiantly  to  a  bad  man,  called 

a  good  one,  or  for  an  illegal  act,  rauat  be  conaiderod  as  ungiven. 

From  the  term  "  ignorautly,"  and  from  the  word  "  but,"  it  appesra 
that  this  text  does  not  set  forth  the  invalidity  of  a  gift  delivered  as  a  bribe 
for  an  aeoosation  of  adultery  ;  and  there  ia  no  difficulty  in  aaying  that  the 
text  of  TsJiBABFATi  relates  to  the  lame  tuiytct. 

If  that  for  which  the  gift  it  made  be  not  performed,  the  giver  may 
MBume  it :  so  the  Vtvdda  C^ntdmeni.  Consequently,  if  a  man,  saying,  "  I 
will  give  it  to  daacera,"  do  not  so  appropriate  the  gift,  it  may  be  resumed  ; 
but,  the  matter  being  trifiing,  a  generous  giver  irill  not  resume  it.  Such  is 
tbe  custom. 

All  these  opinions  shonld  be  admitted :  but  it  must  be  oonddered,  that, 
siuee  the  text  last  cited  expresses  "  what  ia  given  to  a  bad  man  called  a  good 
one,"  it  would  be  elegant  in  the  former  text  to  limit  "  mistake"  to  the  thing 
to  be  given  ;  else  there  is  a  vain  repetition. 

66. 
G6TAHA I — The  words  of  a  man  inflaenced  by  wtaUi,  excessive  joy, 

terror,  sii^ess,  or  avarice,  or  of  a  minor,  of  a- decrepit  old  man,  of 

an  idiot,  or  of  one  intoxicated  or  mad,  are  vain. 
67. 
KAked^:— He  who  foolishly  receives  what  is  (Ieem«(i  tingiven,  and 

he  who  gives  what  may  not  be  legally  aliened,  should  be  punished 

by  a  king,  who  knows  the  law. 

Void  gifts  of  Bixtsen  forms,  as  mentioned  by  NiautA ;  and  ttnaliennbla 
property,  of  eight  sorts,  as  deobired  by  the  same.  The  BetrUicara. 

The  cases  raeuUoned  by  other  Sages  should  also  be  admitted :  and  what 
is  extorted  by  force  U  likewise  considered  as  uugiven  (Chapter  II,  v.  10) ;  and 
that  is  comprehended,  in  the  text  of  Nabbda,  under  gifts  through  fear. 
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,  A  fioe  is  ordained  for  him  who  givet  what  may  not  legally  be  aliened, 
not  for  the  receiver  ;  therefore  it  is  not  inferred  that  it  aliould  be  restored. 
It  follows,  that  a  gift  of  what  regularty  should  not  be  aliened,  is  neverthe* 
lesa  Tulid.  If  aity  one  give  away  joiut-{irop6rty,  onotlj^r  owner  comes  and 
says,  "what  power  had  he  to  give  the  whole  F  restore  tlierefore  my  share" 
He  cannot  say,  "  restore  the  whole  estate."  Such  is  the  usage  seen  in  prao- 
lice ;  but  oustom  is  derived  from  the  ancients,  leko  wen  venrd  in  the  law  ; 
it  cannot  therefore  be  foroibl?  abrogated.  But  in  some  instances  custom 
has  been  partly  chsnged  by  self-anthnrized  moderno,  who  pretend  to  wisdom, 
snd  neglect  the  law.  To  reconcile  it,  respect  should  be  shown  to  the  rales 
of  juri*prudence,  observing  also  time  and  place. 

68. 
Memu  : — ^Let  him  fully  oonaider  tho  saturo  of  troth,  the  state  of  the 

case,  and  hia  own  person  ;  and,  next,  the  witnesses,  the  place,  the 

mode,  and  the  time  ;  firmly  adhering  to  all  the  roles  of  practice. 

Let  the  king,  inspecting  judicial  proceedings,  detect  fraud,  and  view 
the  truth  ;  let  Mm  consider  "  the  caee,"  or  what  belongs  to  it,  (for  the  term 
may  be  token  as  a  derivative  bearing  this  sense  ;)  that  is,  the  foreusick 
practice  respecting  such  things,  whether  cattle,  gold,  or  the  like  :  let  kim 
avoid  tiifiing  errors,  lest  he  be  derided  for  his  want  of  sagacity  ;  and  Let  him 
consider  his  own  person,  renumbenng  that  hy  just  decisions  he  will  partake 
of  celestial  bliss,  and  so  forth  :  let  him  consider  the  witnesses,  whether  thejf 
he  observant  of  truth,  or  not :  let  him  coneider  the  place  aod  time,  wht^her 
they  be  suitable ;  and  the  form,  whether  the  poiut  contested  be  in  its 
nature  probable  <.t  improbable,  and  so  forth.  CoLi^CABHiTra. 

Ot  hers  thus  explain  the  text :  let  him  consider  the  truth  ;  "  this  man 
■peaks  truth  ;  that  man  speaks  deceitfully  i'  let  him  decide  the  nmtter, 
detecting  fraud  and  so  forth.  The  same  is  intended  by  CullAoabbatta. 
Let  him  consider  the  wealth  of  the  party  ;  bis  assets  fur  the  pat/nunt  of  * 
fine  :  consequently  the  meaning  is,  that  aA  amercement  should  be  imposed 
aococding  to  the  ability  of  the  offender.  Let  him  consider  "  liia  own  person  ^' 
let  him  reSect,  "  who  am  I  P"  1  who  am  appointed  by  the  supreme  mler 
to  disoriminatt)  justice  and  injustice,  have  no  other  friend  ;  neither  the  ac- 
cused nor  the  accuser  M  a /rteniJ  to  &«  fr«a£«j  with  partiality.  This  is  also 
intimated  by  CDLL^oABHAriA.  Let  him  consider  the  wUneuet ;  let  bim  cod- 
front  and  examine  them,  to  aBcertain  whether  they  speak  from  contrivance, 
or  relate  the  fact.  Let  him  decide  the  matter  hy  iBcidentally  invasti- 
gating  the  place  and  time,  and  so  forth  :  in  what  place,  and  in  what  occupa- 
tion, to  approach  the  wife  of  another  is  a  high  offence  ;  let  him  investigate 
all  that,  to  impose  the  severest  fine  for  an  ofence  committed  in  that  place 
and  in  that  occupation.  Again  ;  since  criminals,  deserving  capital  punish- 
ment, are  numerous  in  times  abounding  with  iniquity,  the  depopulation  of 
the  realm  might  be  apprehended ;  in  that  case,  instead  of  capital  punishment, 
let  him  ouuhsoate  the  whole  estate  of  Ou  offewier,  command  ignominwui 
tonsure,  and  inflict  other  punialiments,  according  to  the  nature  of  the 
ofieiioeS,  including  theft.  Let  him  consider  "the  form,"  or  nature  of  the 
acts :  even  if  the  act  he  proved  to  have  been  done  in  jest  or  the  like,  he  must 
inspect  the  judicial  proceeding. 
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